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Preface

This syllabus project contributes to the already substantial work of the Sacred Stones Camp,
Red Warrior Camp, and the Oceti Sakowin Camp to resist the construction of the Dakota
Access Pipeline, which threatens traditional and treaty-guaranteed Great Sioux Nation territory.
The Pipeline violates the Fort Laramie Treaty of 1868 and 1851 signed by the United States, as
well as recent United States environmental regulations. The potentially 1,200-mile pipeline
presents the same environmental and human dangers as the Keystone XL pipeline, and would
transport hydraulically fractured (fracked) crude oil from the Bakken Oil Fields in North Dakota
to connect with existing pipelines in Illinois. While the pipeline was originally planned upriver
from the predominantly white border town of Bismarck, North Dakota, the new route passes
immediately above the Standing Rock Sioux Reservation, crossing Lake Oahe, tributaries of
Lake Sakakawea, the Missouri River twice, and the Mississippi River once. Now is the time to
stand in solidarity with Standing Rock against catastrophic environmental damage.

The different sections and articles place what is happening now in a broader historical,
political, economic, and social context going back over 500 years to the first expeditions of
Columbus, the founding of the United States on institutionalized slavery, private property, and
dispossession, and the rise of global carbon supply and demand. Indigenous peoples around the
world have been on the frontlines of conflicts like Standing Rock for centuries. This syllabus
brings together the work of Indigenous and allied activists and scholars: anthropologists,
historians, environmental scientists, and legal scholars, all of whom contribute important
insights into the conflicts between Indigenous sovereignty and resource extraction. While our
primary goal is to stop the Dakota Access Pipeline, we recognize that Standing Rock is one
frontline of many around the world. This syllabus can be a tool to access research usually kept
behind paywalls, or a resource package for those unfamiliar with Indigenous histories and
politics. Share, add, and discuss using the hashtag #StandingRockSyllabus on Facebook,
Twitter, or other social media. Like those on frontlines, we are here for as long as it takes.

The NYC Stands for Standing Rock committee is a group of Indigenous scholars and
activists, and settler/ PoC supporters. We belong and are responsible to a range of Indigenous
peoples and nations, including Tlingit, Haudenosaunee, Secwepemc, St’at’imc, Creek
(Muscogee), Anishinaabe, Peoria, Diné, Maya Kaqchikel, and Quechua. We have joined forces
to support the Standing Rock Sioux in their continued assertion of sovereignty over their
traditional territories. We welcome the support and participation of Indigenous peoples and
allied environmental/community/social justice organizations in the New York area. If you can
offer your organization’s support, please email NYCnoDAPL@gmail.com to let us know how
you would like to be involved. Connect with us on Twitter @NYCnoDAPL and our Facebook
page, NYC Stands with Standing Rock.

—NYC Stands with Standing Rock Collective, Lenape territory, September 5, 2016
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Timeline of United States settler colonialism

1492-1502

1493

Columbus leads expeditions to the “New World,” where he and his ships seeking a
passage to trade ports in India establish colonies in the Antilles/Caribbean. In the
pursuit of gold, Columbus and the colonists enslave and terrorize Indigenous
inhabitants across the Antilles/Caribbean.

Papal decrees establish that Catholic monarchs may claim the “New World” as part
of their sovereign territory and dominion over peoples living there.

1500s-1888 Britain, Denmark, France, the Netherlands, Portugal, and Spain colonize the

1676

1763

1763-1766

Antilles/Caribbean, Turtle Island/North America, and Central and Southern
Americas. Indigenous peoples are enslaved and killed, but also resist, trade, and
move in relation to European empires. European empires, the United States, and
later independent Caribbean and Latin American states establish plantation
economies relying on enslaved Black labor. Up to the abolishing of the slave trade,
European empires capture and transport approximately 15 million Indigenous
people from Africa, primarily to the Caribbean and Latin America. The capital
generated by the slave trade and plantation economy fuels Europe’s industrial
revolution.

British settlers in Virginia led by Nathaniel Bacon revolt against the Governor in
order to drive out local Doeg (Algonquian) Indians. During the rebellion,
indentured Europeans and enslaved Africans united, provoking elites to enact the
strict Virginia Slave Codes in 1705 to divide the colonial labor force by the racial
status of inheritable enslavement.

Following France’s loss of the Seven Years War/French and Indian War to Britain
in 1763, Britain gains the Ohio territories around the Great Lakes region, and
attempts to make Native peoples of those territories subjects of British rule. To
forestall Native wars, Britain passes the 1763 Royal Proclamation, forbidding the
purchase of Indian lands and British settlement past the Appalachian Mountains.
Elite land speculators from Southern colonies, including George Washington and
Thomas Jefferson, begin to build opposition to British rule.

A confederation of Native warriors from numerous tribes begin Pontiac’s War
against the British settlers and government, capturing military forts and taking back
territory claimed by settlers. After two British military expeditions retake many of
the forts, the fighting reaches a stalemate and the British government makes



1776-1791

1787

1791-1804

1803

1804

1812-1815

1815

1816

concessions to end the conflict, though does not give up claim to the Ohio
territories.

The American Revolution ends with independence from Britain, and the
Constitution of the United States lays the foundation of the new government,
including the enslavement of African-descendant peoples. The new government
rejects the British Proclamation of 1763 as a basis for Indigenous sovereignty.

United States Northwest Ordinance opens land for white settlement in allotments,
provoking Indigenous resistance.

Toussaint L’ouverture leads the Haitian Revolution against French plantation rule,
which ends in the establishment of Haiti as an independent republic.

Thomas Jefferson approves the Louisiana Purchase, purchasing from France land
west of the Mississippi River to the Rocky Mountains.

Lewis and Clark venture into Oceti Sakowin territory on the Missouri River on an
army expedition to map and expand United States territorial claims. After refusing
to pay tribute for their passage, they are rebuffed by the Oceti Sakowin. The US
explorers take hostage two headmen—Black Buffalo and Buffalo Medicine— to
secure their passage on the river and label the Oceti Sakowin “the vilest miscreants
of the savage race.”

United States declares war with Britain in part to move beyond established western
boundaries of the new nation-state. In the Northwest, Shawnee brothers Tecumseh
and Tenskwatawa form a confederacy and ally with the British. The treaty of Ghent
establishes firm borders between British Canada and the United States, ignoring
Native land claims. The end of the war marks the last time a European or American
state forms an alliance with a Native nation or confederacy.

No longer checked by British competition, the United States begins removing
Indians to western lands.

Congress restricts licenses for trade with Indians to American citizens, effectively
preventing foreign trade relations with European empires.



1823

1824

1831

1832

1835

1836-1839

1836-1840

1846-1848

1848

1849

1851

The John Marshall Supreme Court, in its first decision on nation-to-nation relations
with North American indigenous peoples, rules that “Indians had no right of soil as
sovereign, independent states.”

The Bureau of Indian Affairs is created within War Department of the Executive
Branch.

The John Marshall Supreme Court issues a second decision that “Indian tribes” are
“domestic dependent nations.”

The John Marshall Supreme Court issues a third decision that the United States
federal government, through the commerce clause of the Constitution, had the
authority to govern relations between indigenous nations and states.

After the discovery of gold in Georgia, the state of Georgia pressures the Cherokee
to move westward. The Treaty of New Echota provides the legal basis of Cherokee
removal, though not approved by Cherokee National Council or Principal Chief.

The United States Army forcibly removes Cherokee along the “Trail of Tears.”

A smallpox epidemic in the Missouri Basin carried by American fur traders spreads
to the Blackfoot, Assiniboine, Arikara, Crow, and Pawnee.

The Mexican-American War and Treaty of Guadalupe Hidalgo ceded land east and
north of the Rio Grande to the United States. Article XI of the Treaty stipulates that
the United States must secure the new frontier lands against Indian raids, targeting
Apache and Comanche who resisted both Mexican and United States expansion.
Between 1850 and 1912 the Mexican Cession land is turned into ten new states.

Gold discovered in California, settlers scramble West.

Department of Interior is created and adopts the Bureau of Indian Affairs from the
War Department.

Treaty of Traverse des Sioux signed by the United States and the Dakota nations of
what was Minnesota Territory. The treaty, although broken by the United States,
stipulated Dakota peoples would live sedentary, agricultural lifestyles apart from
white settlers and adopt Christianity in exchange for government rations and
annuities for ceded lands.



1851

1852

1861

1862

First Fort Laramie Treaty (the Horse Creek Treaty) signed by the United States and
representatives of Arapaho, Arikara, Assiniboine, Cheyenne, Crow, Hidatsa,
Mandan, and Sioux nations to guarantee safe passage of settlers to California in
exchange for goods and services. Ten to fifteen thousand gathered in what is the
largest gathering of Plains Nations in history. Many nations never receive payment
from the United States. (See Map)

California passes bounty law for Indian scalps, encouraging settlers to kill local
indigenous people.

The Civil War begins, leading to an increasing professionalization of the United
States army. Native nations and forces fight for both the Union and Confederacy in
order to preserve their lands and sovereignty.

The Homestead Act opens 270 million acres of land west of the Mississippi for
settlement. Settlers who lived on the land for five years, improved it, and filed an
application were given ownership of the land.

1862 - 1864 Dakota frustrated by the lack of payments from the federal government, settler

1863

1864

1864

encroachments onto Dakota land, and other treaty violations begin the Great Sioux
Uprising. Bands of Dakota attack settlers, and the United States Army is called in to
protect them. United States military tribunals charge 303 Dakota of murder or rape
of civilians and 38 Dakota men are sentenced to death in the largest penal execution
in American history. The following year, the Bureau of Indian Affairs abolishes the
Dakota reservation and forcibly moves the Dakota to Nebraska and South Dakota.

The transcontinental railroad begins construction between Council Bluffs, lowa and
Sacramento, California — almost all of it on land controlled by Indigenous people.

The Colorado Volunteer Cavalry destroy a Cheyenne and Arapaho village in
Southern Colorado, killing more than a hundred, and display the maimed and
disfigured bodies as trophies.

Union Army Captain Kit Carson begins total war against the Navajo, destroying
orchards, livestock, and Hogans. Carson forces the Navajo from eastern Arizona
and western New Mexico to march 300 miles without aid to Fort Sumner/Bosque
Redondo. There, they are interned with little support, vulnerable to weather and
raids, until allowed to return to a portion of their homelands in 1868.



1865

1868

1871

1876-1877

1877

1877

1883

1884

1885

The Civil War ends with surrender of the Confederacy. There is an increasing need
for land as slavery becomes outlawed and migration to large Northern cities
increases the national population. The 14th Amendment provides citizenship for
Black and white people born within the United States.

The Fort Laramie Treaty guarantees Sioux reservation land including the Black
Hills, and hunting rights in Montana, Wyoming, and South Dakota. (See Map)

The Indian Appropriation Act is passed with an amendment ending treaty making
with Native nations — the United States moves to deal with Native nations as
internal minorities rather than sovereign nations.

The Great Sioux War begins after gold is discovered in Black Hills and settlers rush
to the area, prompting the United States Army to violate the 1868 Fort Laramie
Treaty. Colonel Custer attacks Sioux and seizes the Black Hills. During the Battle
of Greasy Grass (Little Bighorn), Lakota, Northern Cheyenne, and Arapaho forces
kill Custer and a large portion of the U.S. 7th Cavalry.

The United States Army is directed to kill buffalo, which are a threat to the railroad
and cattle industries as well as a primary resource for Plains nations.

The Black Hills Act (also known as “the Agreement of 1877,” the “Sell or Starve
Act,” or the Indian Appropriations Act of 1876) cuts off government rations until
the Oceti Sakowin cease hostilities and cede the Black Hills. The Black Hills were
ceded but there is no record that the United States purchased the land.

The United States Supreme Court rules in Ex Parte Crow Dog that, unless Congress
authorizes it, federal courts have no jurisdiction over offenses tried at the tribal
councils for Indian on Indian crimes. This decision began the plenary power
doctrine used to limit Indigenous sovereignty (See 1885 Major Crimes Act).

In Elk v. Wilkins, the United States Supreme Court holds the 14th Amendment's
guarantee of citizenship to all persons born in the U.S. does not apply to Indians,
even those born within geographic confines of U.S.

The Major Crimes Act establishes major Indian on Indian crimes committed in
Indian Country fall under federal jurisdiction and are prosecutable by federal courts.
The initial seven were murder, manslaughter, rape, assault with intent to kill, arson,
burglary, and theft of personal property. In addition, eight more were added, to



1887

1889

1890

1908

1921

1924

1934

1944

include kidnapping, maiming, sexual abuse, incest, assault with a dangerous
weapon, assault against a minor, child abuse or neglect, and robbery.

The Dawes Act grants the President authority to survey and divide Indian tribal
reservation lands held in trust by the federal government and sell them to individual
Indians. Those who accepted allotments and lived separately from tribes would be
granted U.S. citizenship.

United States violates the 1868 Fort Laramie Treaty by breaking up the Great Sioux
Reservation into five smaller reservations, enforcing private property ownership,
agriculture, and residential schools without adequate resources. (See Map)

In response to the United States breaking up of the Great Sioux Reservation, Lakota
Sioux take up the Ghost Dance. The Bureau of Indian Affairs calls in the Army,
which assassinates Crazy Horse and Sitting Bull. A small band of Lakota is forced
to camp outside Pine Ridge Reservation at Wounded Knee Creek, where the army
attempts to disarm them. The U.S. army escalates a confrontation and kills 250 to
300 Lakota, mostly women and children.

In Winters v. United States, the United States Supreme Court clarifies Indian
reservation rights to water by ruling that Indian reservations have water use rights
that cannot be blocked through water projects.

Congress passes the Snyder Act, allowing appropriation of money for Indians
(regardless of blood quantum/residence) under broad authority given to the
Secretary of the Interior. This greatly expands funds for Indians by releasing the
federal government from a strict adherence to treaty provisions.

Indians are unilaterally made citizens of the United States, furthering the project of
assimilating Native nations into the United States rather than recognizing their
sovereignty.

Indian Reorganization Act ends allotment and replaces traditional governance
structures with Western, electoral system and tribal constitutions modeled after the
United States Constitution.

Indian Claims Commission is set up to settle outstanding claims against the United
States. Generally viewed as the beginning of the termination era.



1944

1944

1945

1948

1949

1952

1953

1961

1961

Congress passes the Pick-Sloan Missouri Basin Plan, a massive water infrastructure
project meant to increase hydropower, navigability, fishing and wildlife, and
recreation along the Missouri River and its tributaries. In building these projects,
the Army Corps of Engineers violates the Fort Laramie Treaties and Winters
doctrine supporting the sovereignty of tribal lands, consultation, and access to
water.

National Congress of American Indians is established (Denver, Colorado) in
anticipation of federal termination and assimilation policies in order to resist the
elimination of tribal status.

President Truman enters office and directs the Bureau of Indian Affairs to focus on
termination and the assimilation of Indians into American Cold War society. From
1945-1960 the federal government terminates over 100 tribes and bands.

Construction begins on the Lake Oahe dam for the Pick-Sloan Missouri Basin
Program, and is completed in 1962. The Lake Oahe dam destroys more Native land
than any other water project in the United States, and eliminates 90% of timber land
on the Standing Rock Sioux and Cheyenne Sioux Reservations, along with grazing
and agricultural land.

The Hoover Commission recommends “termination’ of Native reservations, and
assimilation of Indians into American cities and society, reversing the Roosevelt
New Deal policies and returning to 19th century politics of assimilation.

House Joint Resolution 698 establishes criteria and guidelines for the termination of
trustee status of Indian tribes and reservations. This is followed by several
standalone termination resolutions, some of which immediately terminated dozens
of tribes.

Public Law 280 moves authority and jurisdiction over tribal lands and resources
from the Bureau of Indian Affairs to the states in which tribes and reserves are
located.

Over 200 tribes gather in Chicago at the American Indian Chicago Conference. The
Declaration of Indian Purpose is drafted for submission to Congress.

From the Chicago Conference, the National Indian Youth Council is formed in
Gallup, New Mexico, beginning the Red Power Movement.

10



1968

1969

Congress passes the American Indian Civil Rights Act (loosely modeled on the
protection the U.S. Constitution provides against state and local governments). It
provides individual Indians with some statutory protection against their tribal
governments.

Occupation of Alcatraz by American Indian Movement to reclaim traditional land.
Simultaneously, sit-ins are staged at the offices of the BIA.

1960s-1970s Creation of tribal colleges.

1970

1971

1972

1973

1974

1975

In a special message to Congress on Indian Affairs, President Richard Nixon calls
for the repeal of termination laws and the inauguration of the era of self-
determination through self-help and community programming.

The Alaska Natives Claims Settlement Act is passed. This saw 90% of Alaska
Natives’ land claims exchanged for a guarantee of 44 million acres and $1 billion.

Trail of Broken Treaties Caravan. Several Indigenous-led groups (close to 200
Indians in total) began caravanning from the West coast to Washington D.C. to
present President Nixon with a 20-point position paper demanding the United States
respect the sovereignty of Indian nations. After Nixon refuses to meet with the
Caravan, they occupy the Bureau of Indian Affair headquarters for a week until
Nixon aides agreed to treaty negotiations.

Wounded Knee Occupation. Oglala Lakota and American Indian Movement
members occupy the town of Wounded Knee in the Pine Ridge Indian Reservation
to protest against the corrupt reserve governance structure. The Occupation lasts for
71 days and calls for re-establishment of United States treaty obligations and
nation-to-nation relations with Indian nations in the United States. AIM member
Leonard Peltier is held in federal prison for the murder of two FBI agents despite
evidence that his trial was unconstitutional and unfair.

First meeting of the International Indian Treaty Council, the international arm of
AIM, meets in Standing Rock Indian Reservation. More than 2000 people from 90
Indigenous Nations attend and issue “The Declaration for Continuing
Independence.”

The Indian Self-Determination and Education Act is passed. Tribal governments get
more control over their tribal affairs and can appropriate more funds for education.

11



1978

1980

1980

1986

1988

1993

1994

1994

1996

1998

1998

In Oliphant v. Squamish Indian Tribe, the United States Supreme Court reverses
lower court decisions and decides that Indian tribes do not have jurisdiction over
non-Natives on tribal or reservation land.

U.S. government rules that the U.S. illegally seized the Black Hills in 1877, and
offers $15.5 million (1877 price of the land) plus $105 million (5% interest on the
land over 103 years). The Lakota refuse and demand return of land from the United
States.

The Penobscots and Passamaquoddies accept monetary compensation from the US
Government for their lands (now the state of Maine), which the Massachusetts
government took illegally in 1970.

Congress amends the Indian Civil Rights Act and grants tribal courts the power to
impose criminal penalties.

Congress officially repeals the Termination Policy.

Ada Deer is appointed Assistant Secretary for Indian Affairs by President Bill
Clinton. She is the first Indian woman to hold the position.

Three hundred representatives from the 556 federally recognized tribes meet with
President Bill Clinton. This is the first time since 1822 that Indians have been
invited to officially meet with a US President to discuss Indian affairs.

The Violence Against Women Act is passed, which does not have provisions for
tribal prosecution of domestic and sexual crimes against Native women by non-
Native men.

The University of Arizona creates the first PhD program in American Indian
Studies.

Four thousand Alaska Natives march in Anchorage in protest of Alaska legislative
and legal attacks on tribal governments and Native hunting and fishing traditions.

President Clinton issues Executive Order No.13084 (“Consultation and
Coordination with Indian Tribal Governments”). This pledges that the federal
government will establish and uphold meaningful consultation and collaboration

12



1998

1999

2000

2002

2002

2004

2004

2006

with Indian tribal governments in matters that will significantly impact their
communities.

The Makah Nation of Washington State renews its traditional practice of whaling
after a respite of seventy years, despite protests from many environmentalists and
other groups.

President Clinton visits the Pine Ridge Sioux Reservation in South Dakota. He is
the first sitting President since Calvin Coolidge in 1927 to make an official visit to
an Indian Reservation.

The United States Supreme Court declines to review a religious freedom case
centering around the use of Devils Tower in Wyoming, a sacred site to several
Indian nations. This decision upholds a federal court ruling that supported the
religious rights of Indians against challenges from recreational rock climbers.

In a blow to the Makah Nation, the 9th U.S. Circuit Court of Appeals rules in
Anderson v. Evans, in a case brought by animal advocacy groups, that the
government had violated the National Environmental Policy Act by failing to
prepare an environmental impact statement prior to approving the whaling quota
and also held that the Marine Mammal Protection Act applied to the tribe’s
proposed whale hunt.

President Bush signs an executive order reaffirming the federal government’s
commitment to tribally-controlled colleges and universities.

In United States v. Lara the Supreme Court holds that tribal courts had the inherent
sovereign power to criminally prosecute nonmember Indians and that such power
did not violate the U.S. Constitution’s Fifth Amendment double jeopardy clause.

In Boneshirt v. Hazeltine, a Federal district court rules that South Dakota violated
the 1965 federal Voting Rights Act when it approved a statewide redistricting plan
that had the effect of diluting the voting power of Indians in two districts.

Congress enacts the Esther Martinez Native American Languages Preservation Act
0f 2006 (PL 109-394) to ensure the survival and continuing vitality of Native
American languages.

13



2007

2008

2009

2010

2012

2012

2013

2013

2014

The United Nations adopts the Declaration on the Rights of Indigenous Peoples.
The United States, Canada, New Zealand, and Australia vote against the
Declaration’s adoption.

The Supreme Court in Plains Commerce Bank v. Long Family Land and Cattle
Company Inc. holds that tribal courts lack jurisdiction to decide a discrimination
claim concerning a non-Indian bank’s sake of fee land that it owned within a
reservation.

President Obama signs a presidential memorandum seeking to renew and enhance
the spirit of tribal consultation and collaboration previously outlined by the Clinton
administration.

The North Dakota Supreme Court supports a Board of Higher Education decision to
retire the University of North Dakota’s Fighting Sioux nickname and logo.

HEARTH Act allows tribal governments to approve leasing of tribal lands: The
Helping Expedite and Advance Responsible Tribal Home Ownership Act of 2012
(the HEARTH Act) creates a voluntary, alternative land leasing process available to
tribes by amending the Indian Long-Term Leasing Act of 1955, 25 U.S.C. Sec. 415.

The Oglala Sioux Tribe of South Dakota sued some of the world’s largest beer
makers for $500 million claiming they knowingly contributed to alcohol-related
problems on the Pine Ridge Indian Reservation.

The Violence Against Women Act is reauthorized, and includes provisions where
tribal governments may prosecute non-Natives, but only those who are accused of
sexual or domestic violence against Natives with whom they have intimate
relationships or other close ties. The legislation excludes Alaska Natives.

Members of Congress took part in a ceremony bestowing the Congressional Gold
Medal to honor 33 tribes for their WWI and WWII contributions as code talkers.

President Obama speaks at the Standing Rock Sioux Reservation in North Dakota
promoting the need to help reservations create jobs. At the time, some 63% of able
workers at Standing Rock were unemployed on the 2.3 million-acre reservation,
which is home to some 850 residents.

14



2015

2016

In February, the US Army Corps of Engineers (USACE), the federal government
body in charge of the nation’s waterways, initiates the Dakota Access Pipeline
Project. By December, The Corps publishes an environmental assessment stating
that “the Standing Rock THPO had indicated to DAPL that the Lake Oahu site
avoided impacts to tribally significant sites.” The Corps eventually receives critical
letters on the assessment from the Environmental Protection Agency, the US
Department of Interior, and the American Council on Historical Preservation
(ACHP). Other tribes whose ancestral lands are slated to be crossed by the pipeline
voice their concerns in solidarity with Standing Rock, including the Osage Nation
and Iowa Tribe THPO, who wrote to the ACHP: “We have not been consulted in an
appropriate manner about the presence of traditional cultural properties, sites, or
landscapes vital to our identity and spiritual well-being.”

In August, the Standing Rock Sioux, represented by Earthjustice, file an injunction,
suing the Army Corps of Engineers. Eleven days later, Energy Transfer Partners,
the parent company of Dakota Access LLC, sues the Standing Rock Sioux chairman
and other tribal members for blocking construction.

15
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Statements of Support

Concerned Faculty
Columbia University
116th & Broadway
New York, NY 10027

Chairman Dave Archambault I1
Standing Rock Sioux Tribe

Building 1 North Standing Rock Avenue
Fort Yates, ND 58530

September 4, 2016
A Statement of Support for the Standing Rock Sioux Tribe

We the faculty of Columbia University stand in peaceful and politicized solidarity with
Chairman Dave Archambault II, tribal members of the Standing Rock Sioux Tribe, and their
allies against the construction of the Dakota Access Pipeline, a project of Dallas-based Energy
Transfer Partners. This project is not only a violation of treaty rights, but federal law. Although
federal law requires The Army Corps of Engineers to consult with the tribe about its sovereign
interests, construction began without meaningful consultation. The Army Corps of Engineers
disregarded the concerns outlined by the tribe and issued permits to Dakota Access LLC to dig
under the Missouri River. Such a move signals the US government’s ongoing disregard for tribal
nations and their communities—a relationship that has been marked by genocide and structural
injustice since the violent founding of the United States—in favor of corporate interests and
profit. This is, and has always been, entirely unacceptable.

The Dakota Access Pipeline is an imminent threat to those living on the Standing Rock
Sioux Reservation, as well as those who live near the pipeline and rely on water from the
Missouri River. The pipeline is a dangerous, grave risk to a primary water source and would be
an environmental assault on the community if a spill were to occur. Energy Transfer Partners has



assured the people of Standing Rock that the pipeline would be closely monitored, but given the
historical relations between Indigenous peoples and the United States, the tribe has little faith
that their safety and interests will be upheld. The record on spillage is bleak. In 2012-2013, there
were 300 oil pipeline breaks in North Dakota alone. The pipeline will also disturb burial grounds
and sacred sites on the tribe’s ancestral treaty lands—its proposal marks violation on multiple
fronts.

As a collective of scholars, some of whom come from and/or work alongside Indigenous
communities, we understand the stakes associated with the propagation of US colonial interests;
interests that place the extraction of fossil fuels over a fundamental right to access clean water
and a desire to preserve and protect the planet. The Standing Rock Sioux Tribe are not just
fighting for their own existence, but for those who are unable to do so and for all the future
generations that follow.

Construction of the Dakota Access Pipeline has been temporarily halted, due to the
resistance efforts at Standing Rock (and pending a US federal court decision to be released on
September 9th, 2016), but we know this fight is far from being over. The faculty of Columbia
University will continue to stand with Chairman Archambault, the tribal members, and their
allies who are heroically holding the line to stop the pipeline construction. This fight is the fight
of all Native peoples and their allies struggling against the imposition of neoliberal development
projects that continue to harm humans and homelands alike.

Sincerely,
Audra Simpson, Associate Professor, Joseph Massad, Professor, Department of
Department of Anthropology Middle Eastern, South Asian, and African
Paige West, Professor, Department of Studies
Anthropology Sheldon Pollock, Department of Middle
Elizabeth Povinelli, Franz Boas Professor, Eastern, South Asian, and African Studies
Anthropology Steven Gregory, Professor, Department of
John Pemberton, Associate Professor, Anthropology and the Institute for Research
Anthropology in African American Studies
Marilyn Ivy, Associate Professor, Rosalind Morris, Professor, Department of
Anthropology Anthropology
Nan Rothschild, Professor, Dept of Gayatri Chakravorty Spivak, University
Anthropology Professor
Jean E. Howard, Department of English Lila Abu-Lughod, Joseph L. Buttenweiser
and Comparative Literature Professor of Social Science, Department of

Anthropology



Gray Tuttle, Leila Hadley Luce Associate
Professor of Modern Tibet, Department of
East Asian Languages And Cultures Wael
Hallaq, Avalon Foundation Professor in the
Humanities, MESAAS

Mae Ngai, Lung Family Professor of Asian
American Studies and Professor of History
Allison Busch, Associate Professor,
Department of Middle Eastern, South
Asian, and African Studies Courtney
Bender, Professor, Department of Religion
Gregory Mann, Professor, History
Department Felicity D Scott, Associate
Professor, GSAPP

James Schamus, Professor of Professional
Practice, School of the Arts

Timothy Mitchell, Professor, MESAAS
Elsa Stamatopoulou, Director, Indigenous
Peoples' Rights Program, Institute for the
Study of Human Rights/Center for the Study
of Ethnicity and Race/Anthropology.
Kellie Jones, Associate Professor, Art
History and Archaeology

J. Blake Turner, Assistant Professor of
Social Science (in Psychiatry) at CUMC
Wayne Proudfoot, Professor, Department
of Religion

Patricia Dailey, Associate Professor,
English and Comparative Literature,
Director, Institute for Research on Women,
Gender, and Sexuality

Natasha Lightfoot, Associate Professor,
Department of History

Carole S. Vance, Professor, Department of
Anthropology

E. Valentine Daniel, Professor, Department
of Anthropology

Kevin Fellezs, Assistant Professor, Music

Ben Orlove, Professor, International and
Public Affairs, Earth Institute.

Karl Jacoby, Professor, History

Marie Lee, Adjunct Professor, Creative
Writing

Mabel O. Wilson, Professor, Architecture
Deborah Paredez, Associate Professor of
Professional Practice, School of the Arts &
Center for the Study of Ethnicity and Race
Claudio Lomnitz, Professor, Department of
Anthropology.

J.C. Salyer, Term Assistant Professor of
Practice, Sociology

Vanessa Agard-Jones, Assistant Professor,
Department of Anthropology

Naor Ben-Yehoyada, Assistant Professor,
Department of Anthropology

Brinkley Messick, Professor, Department of
Anthropology

Andrew J. Nathan, Professor, Department
of Political Science

Aaron Fox, Associate Professor,
Department of Music

Catherine Fennell, Associate Professor,
Department of Anthropology

Ellie M. Hisama, Professor, Department of
Music

Bruce Robbins, Professor, department of
English and Comparative Literature

Mick Taussig, Professor, Department of
Anthropology

Neferti Tadiar, Professor, Women’s,
Gender, and Sexuality

E. Mara Green, Assistant Professor,
Anthropology

Yvette Christiansé, Professor, English &
Africana Studies

Celia E. Naylor, Associate Professor,
Africana Studies and History



Deborah R. Coen, Professor, History
Manu Vimalassery, Term Assistant
Professor, American Studies

Severin Fowles, Associate Professor,
Department of Anthropology

Kaiama L. Glover, French and Africana
Studies

Kim F. Hall, Lucyle Hook Professor of
English, Professor of Africana Studies
Nicholas Bartlett, Assistant Professor,
Asian and Middle Eastern Cultures

Lisa Tiersten, Professor, History
Elizabeth Hutchinson, Associate Professor,
Art History and American Studies

Alex Pittman, Term Assistant Professor,
Women'’s, Gender, and Sexuality

Rosalyn Deutsche, Art History

Monica L. Miller, Associate Professor of
English and Africana Studies

Deborah Valenze, Ann Whitney Olin
Professor of History

Debra Minkoff, Miriam Scharfman Zadek
Family Professor of Sociology

Alexander Alberro, Professor, Art History
Najam Haider, Assistant Professor,
Religion

Maja Horn, Associate Professor, Spanish
and Latin American Cultures



Global Studies

66 West 12th Street
New York, NY 10011
newschool.edu
nsglobal.info

Chairman Dave Archambault 11
Standing Rock Sioux Tribe

Building 1 North Standing Rock Avenue
Fort Yates, ND 58530

September 12th, 2016
A Statement of Support for the Standing Rock Sioux Tribe

We the faculty of The New School stand in peaceful and politicized solidarity with
Chairman Dave Archambault II, tribal members of the Standing Rock Sioux Tribe, and their
allies against the construction of the Dakota Access Pipeline, a project of Dallas-based Energy
Transfer Partners. This project is not only a violation of treaty rights, but federal law. Although
federal law requires The Army Corps of Engineers to consult with the tribe about its sovereign
interests, construction began without meaningful consultation. The Army Corps of Engineers
disregarded the concerns outlined by the tribe and issued permits to Dakota Access LLC to dig
under the Missouri River. Such a move signals the US government’s ongoing disregard for tribal
nations and their communities—a relationship that has been marked by genocide and structural
injustice since the violent founding of the United States—in favor of corporate interests and
profit. This is, and has always been, entirely unacceptable.

The Dakota Access Pipeline is an imminent threat to those living on the Standing Rock
Sioux Reservation, as well as those who live near the pipeline and rely on water from the
Missouri River. The pipeline is a dangerous, grave risk to a primary water source and would be



an environmental assault on the community if a spill were to occur. Energy Transfer Partners has
assured the people of Standing Rock that the pipeline would be closely monitored, but given the
historical relations between Indigenous peoples and the United States, the tribe has little faith
that their safety and interests will be upheld. The record on spillage is bleak. In 2012-2013, there
were 300 oil pipeline breaks in North Dakota alone. The pipeline will also disturb burial grounds
and sacred sites on the tribe’s ancestral treaty lands—its proposal marks violation on multiple
fronts.

As a collective of scholars, some of whom come from and/or work alongside Indigenous
communities, we understand the stakes associated with the propagation of US colonial interests;
interests that place the extraction of fossil fuels over a fundamental right to access clean water
and a desire to preserve and protect the planet. The Standing Rock Sioux Tribe are not just
fighting for their own existence, but for those who are unable to do so and for all the future
generations that follow.

Even though the construction of the Dakota Access Pipeline may be temporarily halted
(and this remains to be seen), due to the massive resistance efforts at Standing Rock, we know
this fight is far from being over. The faculty of The New School will continue to stand with
Chairman Archambault, the tribal members, and their allies who are heroically holding the line
to stop the pipeline construction. This fight is the fight of all Native peoples and their allies
struggling against the imposition of neoliberal development projects that continue to harm
humans and homelands alike.

Sincerely,

Jaskiran Dhillon, Global Studies and Anthropology
Jonathan Bach, Global Studies

Laura Liu, Global Studies

Alexandra Délano, Global Studies

Gustav Peebles, Global Studies

Joined by:
Miriam Ticktin, Anthropology Melissa Friedling, Schools for Public

Erica Kohl-Arenas, Non-Profit Engagement

Management

Rachel Sherman, Sociology

Rachel Heiman, Anthropology

Kendra Danowski, Civic Engagement &
Social Justice

Timothy Quigley, Liberal Arts

Julia Foulkes, Bachelors Program
Aleksandra Wagner, Bachelors Program
Siddhartha Deb, Literary Studies
Radhika Subramaniam,



Parsons School of Design

Shaza Elsheshtawy, History and Literary
Studies

Benoit Challand, Sociology

Rachelle Rahmé, Liberal Studies
Claire Potter, History Gabriel Vignoli,
Global Studies

Charles Whitcroft, Anthropology
Soyoung Yoon, The Arts Lei Ping, Foreign
Languages and Global Studies

Zishan Ugurlu, The Arts /Theater
Geeti Das, Global Studies Mark Larrimore,
Religious Studies

Banu Bargu, Politics

Dechen Albero, Global Studies

Neni Panourgia, Anthropology

Evan Rapport, Arts and Jazz

Timon McPhearson, Environmental
Studies

Ann Laura Stoler, Anthropology and
Historical Studies

Dean Reynolds, Contemporary Music
Sara Shroff, Global Studies

Sarah Chant, Anthropology

Abou Farman, Anthropology

Amy Elizabeth Osika, Anthropology
Julienne Obadia, Anthropology
Pasang Yangjee Sherpa, India China
Institute

Nancy Fraser, Philosophy and Politics
Alexios Tsigkas, Anthropology

Erick Howard, Anthropology

Hugh Raffles, Anthropology

Antina von Schnitzler, International
Affairs/Anthropology

Dominic Pettman, Culture & Media
Trebor Scholz, Culture & Media
Noah Isenberg, Culture and Media
Rhea Rahman, International Affairs

Natalia Mehlman Petrzela, History

Talia Lugacy, Culture & Media

Soyoung Yoon, The Arts

Neil Greenberg, The Arts

Cecilia Rubino, Theater

Christina Moon, Art and Design History
and Theory

Ann Snitow, Gender Studies

Lydia Matthews, Parsons Fine Arts

Carin Kuoni, Vera List Center for Art and
Politics

Andrea Geyer, Parsons Fine Arts
Jasmine Rault, Culture and Media Studies
Doris F. Chang, Psychology

Randi Irwin, Anthropology

Janet Roitman, Anthropology

David Bering-Porter, Culture and Media
Lenore Malen, Fine Arts

Laura Sansone, Parsons School of Fashion
Timo Rissanen, Parsons School of Fashion
Meret Lenzlinger, Parsons First Year
Yim Lin, Parsons First Year

Donna Maione, Parsons First Year

Taina Guarda

Milano Rose Bothomley, Parsons
Sustainable Systems

Evren Uzer, Parsons School of Design
Strategies

Cinzia Arruzza, Philosophy

Ujju Aggarwal

Milano Greg Climer, Parsons School of
Fashion

Molly Craft Johnson, Tishman
Environment and Design Center

Paul Kottman, Literary Studies

Paulo L dos Santos, Economics

James W. Fuerst, Literary Studies
Joshua Furst, Literary Studies

Scott Korb, First-Year Writing



Michael F Pettinger, Literary
Studies/Religious Studies

Victoria Abrash, Arts

Deborah Levitt, Culture and Media Studies
Samuel Sellers, The Arts

Katherine Kurs, Religious Studies
Genevieve Yue, Culture and Media
Katayoun Chamany, Natural Sciences and
Mathematics

Rafi Youatt, Politics

Juan E De Castro, Literary Studies

Mary Carpenter, Dance

Scott Salmon, Urban Studies

Maya Ciarrocchi, The Arts

Iliana Cepero, Visual Studies

Jennifer Firestone, Literary Studies

Elana Greenfie, The Arts

Jenny Perlin, Culture and Media

Emily Wetherbee, Parsons First Year
Kristi Marie Steinmetz, Liberal Arts
Bhawani Venkataraman, Natural Sciences
and Mathematics

Alexandra Chasin, Literary Studies
Aurash Khawarzad, Urban Studies
Constantina Zavitsanos, The Arts Christen
Clifford, Liberal Arts



Concerned Faculty, Staff, and Graduate Students
Stony Brook University
Stony Brook, NY 11794

Standing Rock Sioux Chairman Dave Archambault 11
Standing Rock Sioux Tribe

Building 1 North Standing Rock Avenue

Fort Yates, ND 58530

September 15, 2016
A Statement of Support for the Standing Rock Sioux Tribe

We, the undersigned Stony Brook University (SUNY) faculty, staff, and graduate
students stand in solidarity with the sovereign Oceti Sakowin Oyate (the Great Sioux Nation),
the Standing Rock Sioux Tribe, and the many other tribal nations and Native and Indigenous
peoples in strongly opposing the construction of the Dakota Access Pipeline.

The construction of the oil pipeline, stretching across Standing Rock Sioux lands on its
1,172mile path from North Dakota to Illinois, crosses the sacred ancestral lands of the Standing
Rock Sioux Tribe and the Missouri River—a major source of water for the Tribe. This pipeline
violates historic treaties between Oceti Sakowin and the United States, and also violates terms of
the National Environmental Policy Act, the National Historic Preservation Act, as well as the
collective human rights of the Standing Rock Sioux Tribe and its people. The US Army Corps
of Engineers did not consult with the tribal government or affected communities before granting
permits and allowing construction to begin.

The Standing Rock Sioux Tribe filed a preliminary injunction to cease construction of
the pipeline, but a US District Court ruled against them on Friday, September 9th. The Justice,
the Army, and the Interior issued a joint statement after the decision to halt construction on part
of the pipeline at the Missouri River Crossing for further study. This is a temporary victory and



can be directly attributed to the resistance efforts by the Standing Rock Sioux, together with
other tribes and allies in the US and beyond its borders. A camp has been set up to block
construction, and despite the intense militarization of the area, there are plans to keep the
mobilization going until the US Government respects the rights and desires of the Standing
Rock Sioux Tribe.
rights of the Oceti Sakowin and the Standing Rock Sioux Tribe, and for the permanent halt to

We state our support with them and call for the respect of the sovereign

the construction of the Dakota Access Pipeline.

Signed,

Melissa M. Forbis, Women’s, Gender, and Sexuality Studies and Sociology

Joseph M. Pierce, Hispanic Languages and Literature

Joined By:

Ritch Calvin, Women's Gender, and
Sexuality Studies

Joy C. Schaefer, Cultural Studies and
Comparative Literature

Laura James, English

Joie Meier, Women's, Gender and Sexuality
Studies

Shruti Mukherjee, Women's, Gender, and
Sexuality Studies

Stephanie Bonvissuto, Women's, Gender,
and Sexuality Studies

Sofia Varino, Cultural Studies and
Comparative Literature

Eva Boodman, Philosophy

Loreto Barranco, Hispanic Languages and
Literature

Maria Paz Dominguez, Hispanic
Languages and Literature

Allyse Knox-Russell, Women's, Gender,
and Sexuality Studies

Kelly H. Jones, History Alyssa Adamson,
Philosophy

Jenny Strandberg, Philosophy

Javier Uriarte, Hispanic Languages and
Literature

Lena Burgos-Lafuente, Hispanic
Languages and Literature

SD Lavin, English

Andrew Newman, History

Ryan Minor, Music Erika Honisch, Music
Shirley Jennifer Lim, History

Sohl Lee, Art

Peggy Spitzer Christoff, Asian & Asian
American Studies

Liz Montegary, Women's, Gender, and
Sexuality Studies

Timothy K. August, Cultural Studies and
Comparative Literature

E.K. Tan, Cultural Studies and Comparative
Literature

Olga M. Bonilla, Hispanic Languages and
Literature

Behnaz Varamini, Hispanic Languages
and Literature

Karen Wishnia, Art

Daniel A. Weymouth, Music

Kathleen Vernon, Hispanic Languages and
Literature

Victoria Hesford, Women's, Gender, and
Sexuality Studies



Carolina Vittor, Hispanic Languages and
Literature

Victoriano Roncero-Lépez, Hispanic
Languages and Literature

Elena Davidiak, Hispanic Languages and
Literature

David Mather, Art Nerissa S. Balce, Asian

& Asian American Studies

Patrice Nganang, Cultural Analysis and
Comparative Literature

Elizabeth Schmermund, Cultural Analysis
and Comparative Literature

Kadji Amin, Women's, Gender, and
Sexuality Studies

Brent Strang, Cultural Analysis and
Comparative Literature

Hyosun Lee, Cultural Analysis and
Comparative Literature

Sophia Marguerite Basaldua, Cultural
Analysis and Comparative Literature
Laura P Casas, Hispanic Languages and
Literature

Iona Man-Cheong, History

Jing Li, Cultural Studies and Comparative
Literature

Robert Harvey, Cultural Studies and
Comparative Literature

Stephen D Smith, Music

D. Semegen, Music Alexandra Nicolaides,
Art

Héléne Volat, Librarian Emerita
Howardena Pindell, Art

J. Caity Swanson, English Fiona Cashell,
Art

Edward S. Casey, Philosophy

Amy Rahn, Art History and Criticism
Salma S.Ralph, Hispanic Languages and
Literature

Oli Stephano, Philosophy

Simone West, Cultural Studies and
Comparative Literature

David Lawton, Music

Kimberly Coates, Cultural Studies and
Comparative Literature

Paul Firbas, Hispanic Languages and
Literature

Lilia Ruiz-Debbe, Hispanic Languages and
Literature

Lou Charnon-Deutsch, Hispanic
Languages and Literature

José Chueca, Hispanic Languages and
Literature

Gisele Blain de Dios, Hispanic Languages
and Literature

Yanling Li, Cultural Studies and
Comparative Literature

Aurélie Vialette, Hispanic Languages and
Literature

Kathleen Wilson, History and Humanities
Institute

Jennifer Anderson, History

Adrienne Unger, Humanities Institute
Elizabeth Terese Newman, History
Victoria H. Febrer, Humanities Institute
Crystal Marie Fleming, Sociology and
Africana Studies

Tracey Walters, Africana Studies

John Lutterbie, Theatre Arts

Sara Lipton, History



The Center for Comparative Study of Race and Ethnicity
Campus Box 5266

270 Mohegon Avenue

New London, CT 06320

Chairman Dave Archambault 11
Standing Rock Sioux Tribe

Building 1 North Standing Rock Ave
Fort Yates, ND 58530

September 17, 2016

A Statement of Support for the Standing Rock Sioux Tribe
Dear Chairman Archambault,

The Center for the Comparative Study of Race and Ethnicity (CCSRE) and allied faculty,
staff, and students stand in solidarity with you, the tribal citizens of the Standing Rock Sioux
Tribe, Oceti Sakowin and allies against the construction of the Dakota Access Pipeline. This
pipeline, a project of the Dallas-based Energy 'Fransfcr Partners, was approved by the Army
Corps of Engineers without proper consultation, as is required by federal law. As such, we
understand that it is not only in violation of treaty rights, federal law, and human rights but also
an infringement of Articles 25, 28, 32, 38, and 40 of the United Nations Declarauon on the
Rights of Indigenous Peoples (UNDRIP).

We recognize that the Dakota Access pipeline poses an imrninent threat to those living on
the Standing Rock Sioux Reservation and others who rely on the Missouri River. And that it will
also disturb burial grounds and sacred sites on the Tribe's ancestral Treaty lands. As such, the
CCSRE and our albes stand With you, the tribal citizens of the Standing Rock Sioux Tribe, and



all the water protectors assembled at the Sacred Stone and Red Warrior Camps who are

heroically holding the line to stop the pipeline construction. Your fight is a fight shared by other

Native peoples struggling against destructive development projects that not only threaten

Indigenous lifeways but also the well being of the earth and all of its inhabitants. Any threats to

water are threats to life itself.

With respect,

Members of the CCSRE Steering Committee and Allies:

Sandy Grande, Director of CCSRE,
Professor of Education

Andrea Baldwin, Assistant Professor in
Gender and Women's Studies

Chris Barnard, Assistant Professor of Art
Sunil Bhatia, Professor of Human
Development

Sheetal Chhabria, Professor of History
Nathalie Etoke, Professor of French and
Africana Studies

Andrea Lanoux, Associate Professor of
Slavic Studies

Tracee Reiser, Associate Dean for
Community Learning

Bryana White, Ph.D., Multicultural
Counseling Specialist

Leo Garofalo, Associate Professor of
History

David Kim, Professor of Religious Studies
Christina Villalobos, Student

Lauren Anderson, Associate Professor of
Education

Natalie Avalos, Assistant Professor of
Religious Studies

Roxanne Low, Student

Rijuta Mehta, Assistant Professor of
English

Nina K. Martin, Associate Professor of
Film Studies

Laura Little, Instructional Designer

Judelysse Gomez, Assistant Professor of
Psychology

Christina Villalobos, Student

Lisa H. Wilson, Professor of American
History

Jennifer Fredricks, Professor of Human
Development

Alex Roberto Hybel, Professor of
Government and International Relations
Amanda Knapp Barnes, Secretary to the
Faculty

Jean Kilbride, Assistant Vice President of
Enterprise and Technical Systems
Terry-Ann Craigie, Assistant Professor of
Economics

Frederick S. Paxton, Professor of History
Catherine McNicol Stock, Professor of
History

Dale Robinson-Gervais, Head Athletic
Trainer

Manuel Luzarralde, Associate Professor of
Botany and Anthropology

Jane Dawson, Professor of Government and
Environmental Studies

Andrew Lopez, Research Support Librarian
Anthony P. Graesch, Associate Professor
of Anthropology

Nina Papathanasopoulou, Assistant
Professor of Classics

Giselle Olaguez, Student



Tyrone Williams, Student

Joan C. Chrisler, Professor of Psychology
Theresa Ammirati, Assistant Professor
Emeritus of English and American Studies,
Dean of Studies

Margaret Thomas, Associate Professor of
Music

Deborah Eastman, Associate Professor of
Biology

Amella Rotramel, Assistant Professor of
Gender and Women's Studies

Brandy Darling, Student

Ana Campos-Holland, Assistant Professor
of Sociology

Michelle Neely, Assistant Professor of
English and Environmental Studies
Charles Cocores, Adjunct Instructor of
Human Development

Carol Cocores, Visiting Professor,
Education

Frances Boudreau, Retired Associate
Professor of Sociology

Vincent B. Thompson, Professor Emeritus
of History

Jeff Strabone, Associate Professor of
English

Pamela Marks, Associate Professor of Art
Phillip Barnes, Associate Professor of
Biology

Michael James, Professor of Education
Afshan Jafar, Associate Professor of
Sociology

Joyce Bennett, Assistant Professor of
Anthropology

Julie Rivkin, Professor of English

Rose Oliveira, Special Collection Librarian
Eileen Kane, Associate Professor of History
Rebecca Parmer, College Archivist

Aida Heredia, Professor of Hispanic
Studies

Blanche Boyd, Professor of English
Candace Howes, Professor of Economics
Loren Marulis, Professor of Human
Development

Sabrina Notarfrancisco, Assistant
Professor of Theater

Theodore Hendrickson, Associate
Professor of Art

Sarah Queen, Professor of History
Edward McKenna, Professor of Economics
Tanya Schneider, Assistant Professor of
Chemistry

Timothy McDowell, Professor of Art
Cheikh Gaye, Student

Amy Dooling, Associate Dean of Global
Initiatives

David Canton, Director of the Africana
Studies Program

Michelle Dunlap, Professor of Human
Development

James Downs, Associate Professor of
History

Mab Segrest, Professor Emeritus of Gender
and Women's Studies

Joann Silverberg, Associate Professor
Emeritus of Classics

Heidi Henderson. Associate Professor of
Dance

Siri Colom, C.3 Postdoctoral Fellow,
Environmental Studies

Nadav Assor, Assistant Professor of
Expanded Media, Studio Art Department
Rolf Jensen, Professor of Economics
Rachel Spicer, Associate Professor of
Botany

Luis Gonzalez, Associate Professor of
Hispanic Studies



Angel Navarro, Student Dana Wright, Associate Professor of
Ruth Grahn, Professor of Psychology Education

Paola Sica, Professor of Italian Studies

Christine Chung, Associate Professor of

Computer Science

Rachel Black, Visiting Professor of

Anthropology


















Basics of Settler Colonialism



POLITICA & SOCIETA

periodico di filosofia politica e studi sociali

direttore
Vitginio Marzocchi

consiglio direttivo :
Marina Calloni, Lucio Oonmb? Eﬂmmu&no Ferrara, Virginio Marzocchi,

Stefano Petrucciani {Direttore responsabile), Walter Privitera, Elena Pulcini

redazione ’
Mariano Croce, Snnonwo WOm;o_ bbmhmm Salvatore, Michele Spand

comitato scientifico

Bruce Ackerman, Karl-Otto >@& Daniele Archibugi, Laura mmmﬁn&:wc

- Paolo Becchi, Sheila Benhabib, Antonella Besussi, James Bohman, Nor-

bert Campagna, Mirella Capozzi, Alfonso Catania 1, Furio Cerutti, Dipesh
Chakrabarty, Sandro Chignola, Franco Crespi, Fred Dallmayr, Dimitri

D’ Andrea, Donatella della Porta, Mavurizio Fioravanti; Rainer Forst, Nancy .
Fraser, Elisabetta Galeotti, Roberto Gatti, Stefano Gensini, David Held,
Mathias Koenig-Archibugi, Sebastiano Maffettone, Giacomo Marramao,
Ugo Mattei, Paolo Napoli, Juliah Nida-Riimelin, Aihwa Ong, Thomas Pog-
ge, Geminello Preterossi, David Rasmussen, Mario Reale, Paola Rodano,
Massimo Rosati, Saskia Sassen, Gayatri Chakravorty Spivak, Fraricesco
Saverio Trincia, Nadia Urbinati, Michael Walzer, Gordon R. Woodmar.

POLITICA & SOCIETA & E&Em nel O»Eomo italiano mQ nmﬁo&ﬁ {ACNP) e in

Google Scholar. .
Gli articoli della rivista sono sottoposti a un duplice processo di peerreview.

redazione . B T
Dipartimento di m.bomomm‘ mm?m:am GHEQEE di WOBm wia Carlo mmm 2, stanza

222, 00161 Roma ~ Hmmmwuomm@vw&mon it

amministrazione
Societa editrice il Mulino, mﬂ.mn_m Smmmpop.m mu\. Aoﬁm ,.m.o_omnm Eﬁmnm@aiﬁo it

POLITICA & SOCIETA

anno |, n, 2/2012, maggic-agosto

151 Editoriale
temi
155 Sovrana ambiguita. «Settler colonialism» e sovranity
di Michele Spans
187 Natives Settlers Migrants
, ai Lorenzo Veracini
03 Colonialismo «settlers e razza, P
. Perun
del colore nel Pacifico " appae
di Gaia Giuliani
235 Settler Colonialism Then and Now. A Conversation
, between J. Kebaulani Kanan ui and Patrick Wolfe
59 Mﬂ%ﬁ. Logics and Writing Indians Ourt of Existence.
" %”NMMW&Q\N between . Nm&am«?ﬁ.ﬁa&aaﬁ. and Jean
problemi
279 Apologia dell’ambivalenza, La negoziazione come trama
della polirica .

di Mariano Croce

strumenti

307 Recensioni
ai Mauro Ceretti e Murie Rebecchi

315 Autrici e autori




Gaia Giuliani

renza della nerezza aborigena, significante la non-umanita Anmsm.h,m@.m
le). degli indigeni australiani, la bonnnmm.nﬂ.umﬂﬂg .mﬁm.ﬂﬁ la schiaviti
legirtimava lo sfruttamento QB@RMRD@HFH& .&m.mﬁ_wm?mﬁ callo ﬂmme
tempo stabiliva una non-umanita Ja&wwnnmmvbn @l Do?mnﬁ.ﬁo d .
Carta costituzionale degli Stari Uniti d’America) alla fondazione sia
dell’umaniti esclusiva del colono-cittadino americano sia dell’egemo-
nia culturale bianca, : , : :

234 POLTICA, & SOCIETA 22012

POLITICA & SOCIETA . ISSM 2240-7901
22012, 235-258 © Sockrd editrice it Muline

Settler Colonialism Then and Now

A conversation between | .,
). Kéhaulani Kauanui and Patrick Wolfe'

This conversation originated in a radio interview of Patrick Wolfe conducted by J.
Kehaulani Kavanui o her public affairs show, «Indigenous Politics: From Native New
England and Beyonds» from July 13, 2010. The article is an expanded version of that
interview; updared to reflect our ongoing dialogue, Kananii invites Wolfe to lay ot the
central fearures of his approach to seuler colonialism, which he views as a project of
eliminating and replacing Native societies on their land, Mindful of the approach’s im-
plications for both activism and scholarship, Kauanui guides the conversation through
such key issucs as: Sertler colonialism’s cultural Iogic of elimination —how is it defined
and what are its various modalities {ethnic cleansing, spatial confinement, blood quan-
tum, etc)? Who is a sertler — are éndaved afid/or indennired people settlérs? What is
the difference between colomies with settlers (Algetia, South- Africa, etc) and seitler
colonies {Australia; Hawai'i, Palestine, the TUSA, etc)? Whar uses does this approach
have for the campaign to liberare Palestine from Zionism {espedally BDS)?

Keywords: settler colenialism; logic of elimination; Palestine: comparative: colonial
studies; blood quanta, _ : :

. J Nmrm:_ubm Kaunanui: En.,mm. mmmon.o we dive H.P" H ésbﬁ to mww if
you'd be willing. to share a bit about your personal and professional
background. L _ R

! This conversation has its otipins in a radio interview of Patrick Wolfe conducted
by J. Kehaulani Kauanui on ber public affairs show, “Indigenous Politics: From Nari-
ve New England and Beyond”, from July 13, 2010, What appears here is an expanded
version that is updated to reflect our ongoing dialogue into 2012. . -

] Rebaulan: Kauanui, Center for the Americas, Wesleyan Unidversity, Middletown, CT
06459 — jhinanui@wesleyan.edu. ’ ) o .

FPatrick Wolfe, Faculty of Humanities and Social Sciences, School of Historical and En-
ropean Studiés , DMB E126, Melbourne (Bundoora) ~ patvick 1bolfe@latrobe. edu.au.




J. K&haulani Kauanui and Patrick Wolfe

Patrick Wolfe: Yes, certainly, 'm a professional working aca-
demic, I'm afraid. I set-up the teaching of Koori history — that’s Indig-
cnous southeast Australian history — at the University of Melbourne
and introduced elders being paid proper money to give lectures. I
gave up after a few years because 'm a Gubbah -~ a Whire guy umbn_ it
seemed wrong to me thata White ‘guy should be teaching Aboriginal
history when there weren’t any Aboriginal people also Hmmnrﬁm ir. I
don’t mind White guys teaching it so long as they’re not the only one.

So I left that, and I’'m glad to say that the University of Mel-
bourne Aboriginal history section subsequently thrived quite well.
T've since written about a lot of comparative Indigenous issues, partly
because of the experience of teaching Koori history in Melbourne —
there’s a lot of American students there because exchange students
tend to look fof something they cari’t do at home. The University of
Melbourne offers very few things you can’t do in California. Koori
History — that’s one thing you can’t do even in San Francisco. So-I
used to get a disproportionately large number of U.S. students and
when T'd say to them: «Why are you doing this course? ~ Where is
your interest in Aboriginal history coming from?», ninety-five percent
of them, even the Black ones, would say: «Well, I'm interested in civil
rights and maybe doing some kind of work with Black groups and T
wanted to come and do some work with Black groups in Australia».

To which I would say: «Yeah, but how about Indigenous people?
~ How about Native Americans? That’s the parallel. Just because Ab-
original Australians are called Black — that’s just some kind of shared
name, misleadingly bracketing them together on the basis of skin
color. The real parallel is dispossessed Indigenous people, you know
about them? Where's your interest- there?». And their eyes would
glaze over and they’d say: «Well, I don’t think I ever met one», to
which I'd say: «Well probably not Wboﬂmbmg VE I bet %oc havex.
And it would go from there. - :

~So that [éd me to think that there’s more to this Hw_mb when I say
“just”, I don’t mean in a belittling way — there’s more to this than just
Indigenous history in southeast Australia. There’s a whole thing going
on here around Indigenous politics and the consequences of invasion
and dispossession and genocide and it’s not limited to Australia. [
wanted to see what we can say that’s universal about Indigenous dis-
possession everywhere and what's particular to local situations.
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- JEK: “Black” is a term used to describe Indigenous peoples in
>=mﬁmbm and wrmﬁ comes out of a British colonial history, rght? .

Hudq. I wouldn’t like to say it on@ comes out of a British colo-
nial history, because Indigenous people in Australia very happily call
themselves Black. If you go to a party — on occasions I've been to a
party where I've been the only non-Indigenous, Gubbah person. —
and _n_unw call it a “Black Out™. Kooris call themselves Blackfellas,
and we’re Whitefellas. No doubst it also came out of some. kind of
colonjal background but it’s been-taken over and made their own
by Indigenous people for their.own ends and for their own identity

purposes.

JKK: I know from time that I’ve spent in graduate school in Aote-
aroa/New: Zealand, at the University of Auckland, Maori also uow
self-identity, or did more strongly in an earlier period in the seventies
and eighties, as Blacks. And you mention Gubbah or Whitefella. In
terms of you self-identifying that way, that is really unusual for a lot of
White men. Could you speak a little bit more to that in terms of that
self-identification and that mn_nﬂoimmmanbﬂ nmwanEN in the midst of
Indigenous peoples?

- PW: T am an Australian settler. That doesn’t mean that I have
qopcbﬁmu.@ dispossessed anybody, it doesn’t mean that I've stolen any-
vo% s child, it doesn’t mean that I've participated in any massacres
—it’s not about my individual consciousness and free will. In terms of
my individual free will, I’m a reluctant settler. I would rather not be
existing on somebody else’s stolen land. But the fact of the matter is
that I wouldn’t have had a university job if Indigenous wnoﬁm Wmmb,
had their land stolen from them in Australia.

- So, in a structural’sense, in terms of the history Hrmn _umm put me
where I am and Indigenous people where they are, my individual
consciousness, my personal attitude has got nothing to do with
this. I am a beneficiary and a legatee of the dispossession and the
continuing elimination of Aboriginal people in Australia. As such,
whatever my personal consciousness, I am a settler, which is to say
Gubbab in Indigenous Hwnﬂ_bo_omﬁ so I am happy to accept that
terminology.

POLITICA & SOCIETA, 20012 237



} Kéhaufani Kauanui and Patrick Wolfe

. JKK: In Hawaii there is some debate about Emo.ﬂ.mﬁm of what is
being termed “Asian settler colonialism” m.pmﬁ deals dﬁﬁw the conten-
tious history of Asian immigrants coming in as EmbSHQ.H labor un-
der coercive or exploitative conditions. Here I am HnmnHE.H.m EE_&S
but not exclusively to the edited volume by Candace Fujikane: and
Jonathan Okamura titled Aséan Settler Colonialism: From Local: m.woeg
ernance to the Habits of Everyday Life in Hawads, It prompts questions
as to whether or not we should discern different W.Emmm .0m mnEma, and
it begs the question of whether all settlers are noboﬁ.&umﬁ,m. H,Em Hnmm.m
me to ask, where you see race fitting into your analysis of what consti-
tutes settler colonialism, especially whiteness. - ST

PW: Okay, that’s a really tricky and interesting one, as you know.
When I'm in Hawaii, I'm a Haole, obviously. I. may only be a ma«.u?
for three days visiting but I'm a Haole. Yes, _Om.nﬂﬁ.mm“ Japanese in-
dentured people, Filipinos, a whole lot of oﬁmn boH._-C..m., Bwn..dSEm
people from the Pacific were put to éoH_.m.. in horrific .nom&ﬁoa.. on
pineapple and. other plantations BEMEAE two or .&a.mn.mgmum_woum
ago, so those people have endured colonial exploitation, there’s no
question about it whatsoever. = : - L . o

I think a parallel there would be, for instance, enslaved Africans
in the U.S. Now, looked at from their point of view, they have expe-
rienced a colonial history, and it is therefore not right to lump them
with together with the colonizers, the White moFm who vﬁo.zmrﬁ them
there under oppressive and coercive conditions in the first @_mmn. Now
of course I accept that, that degrees exist within the wovEuBos .Eﬁ
dispossessed and replaced Native peoples, of course I m.nnmwﬁrmﬂ But
can we just bracket that off for a moment mn& come back to it? -

JKK: Yes, but I want to point out that Qu.bmm@ Japanese, mb,& Fil-
ipinos were drawn to the continental US for agricultural ._m_uwn - and
with the Filipinos, they came as colonial subjects — movﬁo:Eh t mm_mﬁ be
the parallel in the US and not enslaved Africans? Isn’t the question of
chattel slavery different here? o ‘ . :

PW: From mun Native v.own of view, when it’s a zero-sum contest
— you or me, for land, for livelihood, for the places Emﬁ. mwm.m@mﬂmh
sacred to you that keep your society alive, culturally, spiritually and
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every other way as well your economic subsistence, just putting food
on your table — it:doesn’t matter if the people are enslaved or coerced
or co-opted, they are still taking your food. They are still part of the
invasive society that is taking your land over and driving you off. They
may be an unwilling part, just as I said to you I'm a reluctant sertler,
They may be a lot more reluctant than I am in so far as they may be
forced -1 chose to go to Australia; afterall, - - .

- But nonetheless, structurally, in the terms T was talking about be-
fore, like it or not, whether or nor they collaborate with Indigenous
people, they remain part of the settler project. Asian Settler Colonial-
zsm is edited by a couple of Japanese-descended settlers who have had
the courage to come our and say: «We have come through the colonial
plantation experience, our people have suffered, but nonetheless, vis-
a-vis Natives, vis-a-vis Kanaka Maoli, we are sertlers. Which is to say,
structurally, we are part of the social process of dispossessioms. That
doesn’t mean that they haven’t suffered, that doesn’t mean they’re bad
guys. Willingly or not, enslaved or nor, at the: point of a gun or not,
they artived as part of the sertler-colonial project. That doesn’t make
them settlers in the same sense as the colonizers who coerced them to
participate — of course not — but it does make them perforce part of
the settler-colonial process of dispossession and elimination. I can’t
stress strongly enough that it’s NOT a matter of volition o their part,
and certainly not of culpability, It’s just a strucrural fact.

- JKK: Also, I want to note thar whar T think i really important
about what that they are doing and yow've just mentioned ir, in terms
of the social process of dispossession — they do talk about settler prac-
tices. And that’s of course part of the subtitle — The Habsts of Everyday
Life. And I think that that’s what’s so. striking about your work is that
you insist that settler colonialism is a practice.

PW: Okay, well why don’t we go back to something I've already
said, which is the number of U.S. students that would come to Aus-
tralia and say that they saw a comparison between the politics of In-
digenous people in Australia and the politics of African-Americans, of
Black people in the United States, the descendants of African slaves?
I found myself thinking: «Well, what IS the difference?». And, of

course, the difference is that, in order to establish the European colo-
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nial society, two entirely. different contributions were extracted from
these separate populations. So far as enslaved people, or you may say
convicts to Australia, or indentured people - South Asians going to
Guyana or Fiji, wherever it may be ~ the coerced, subordinated labor
that is brought in by the Europeans to work the land in the place of
the Natives — they’re there for their labor. It’s their bodies that are col-
onized in the case of enslaved people who are subject to being bought
and sold, that’s what they provide. Indigenous people, by contrast,
provide the land. Their ~ Indigenous people’s ~ historical role in set-
tler colonialism is to disappear so far as the Europeans go, to get out
of the way, to be eliminated, in order that the Europeans can bring in
their subordinated, coerced labor, mix that labor with the soil, which
is to say setit to-work on the nﬁunovumﬁmn_ land and produce a munﬂcm
profit for the colonizer.

So there are three points to ﬁ_.nm Embmru. There is the no_oENmH
— and I won't just say European because say, for example, in the case
of the Japanese, the same kind of thing has applied. I'm a European
colonizer, though; so let’s talk about European colonialism, which in
any event is the bigger global phenomenon. So we’ll say Europeans
in that sense. The European applies coerced and/or enslaved labor
to the land which has been expropriated, which has been taken awray,
which has been stolen from Indigenous people. So at first you can say:
invasion generally is a violent process because nobody gives up their
land voluntarily. Whatever the Europeans say about Natives rolling
up their blankets and fading away, like the Israelis say about the Pal-
estinians, dissolving into the night — that doesn’t happen. People do
not give up places where their old people are buried, where they have
been born and bred for generations, where ﬁrnwuﬂw lived; where their
gods are. They do not give that c@ nmw&m so it’s Eﬁﬁmv_% a Sorwn_n
process.

Europeans usually win, rn_@mn_ vw mrnb &mnumnm and cannons and
all the rest of it. Europeans usually win in that violent confrontation.
Let’s call thar the frontier, though the frontier is a very misleading
term because it suggests a nice. clear black and white line — Natives
on one side, Europeans on the other. It doesn’t work that way. The
fronder, it seemed to me the more I thought about it, isn’t just a line
in space, albeit a misleading line in space — there are all sorts of transi-
tions going on backward and forward across it so it’s not a hard and
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tast line ~ but it’s also a line in time. What happens once the Natives
have been violently suppressed, assuming they have been — have been
pacified, depending on whose ﬂmau._bo_omw you use — _&mam are still
some left around.

Now, the colonizers have to mmnmvrmr. a colonial society in _nrm:.,
place, on their land. To do that, you have to have a system of laws
and regulations — the playing field has got to look level. You're bring-
ing migrants in. They can be unruly, they can want rights that they're.
often not given first off. A rule of law has to be applied and applied
consistently, otherwise the incoming settler society would get out of
order. Therefore the Natives who have survived the initial catastrophe
of invasion and violent dispossession — you can’t just carry on shoot-
ing them on sight. It doesn’t work for the settler rule of law that has to
appear to be conducted fairly and legitimately. X

- Therefore the ‘way in which remaining Natives are n_b.Enmﬂm&
shifts — it becomes more legal and more genteel. It looks better, It is
necessary for settlers to continue eliminating Natives for all sorts of
reasons, but one is a very important political one. If you're a settler,
theoretically at least, you've come with a social contract, you've done
all those European things involving subjecting yourself to the rule of
the sovereign and you’ve consented, the whole deal. Natives never
did that — their rule of law was prior to colonial rule, independent
of it. It springs from a separate source. The colonizers’ legal system
simply can’t deal with that. It can’t deal with something that origi-
nates outside of itself. So, even on a political level, quite apart from
the economic competition, all traces of Native alternatives need to be
suppressed or contained or in some way eliminated. This continues
after the so-called frontier era but, as I said, in all sorts of genteel
ways. Territorially, Natives tend to get'banged up on reservations or
stations ot missions.or whatever it is. Now, they may be still alive, and
the rhetoric might well shift so that, instead of being marauding sav-
ages who are going to rape the White man’s wotnen and all this sort of
stuff, which is the justification for killing them on the frontier, instead
of that they become a kind of romantic dying race and it’s the job
of the missionary to smooth the pillow of their passing. The thetoric
shifts radically, but the outcome remains consistent with elimination.

When you gather people together and contain thetn in a fixed lo-
cale, you are still - you the colonizer — you are still vacating their erst-
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while territory and rendering it available for no_oﬂ.m.mmop %Tm&mw it'’s
farming or pastoralism or @_mbﬁmmohum..éwmﬁwﬂn it is. They're not on
the land anymore. They're confined to a mission. So, even though ﬁu.m
missions {or stations or resetvations) are held out as a process of civi-
lizing — «We are giving them the boons, the benefits-of this superior
culture that we have historically invented» — even though the rhetoric
shifts, just by confining them, you.continue to nmhmbmnm them, to dlear
their tertitory to make way for colonial .mmn_mumnﬁﬁ. S T

You go further down the track, and assimilation begins to kick in,
whether it’s in the U.S. or Australia —and, I think, in Flawai’l. .Zmﬁ.ﬁ
identity gets compromised - as, in your ﬁonmm.am& book, Hawaizan
Blood, you've shown in the Hawaiian case, and in o_..vﬂm cases as ;.ﬂnz
~with blood quantum regulations. Blood quantum eliminates Z.mnﬁm
from the reckoning of authentic Natives who count. Of ncE.mmu.E.ﬁrn
colonial situation, any Native person is liable to have non-Native Hﬂm;
tives somewhere in their ancestry. That’s a routine outcome oﬁ vﬂbm
invaded. It’s used as another way of excluding Natives or eliminating
them. SR PATE s o ek N

HWN. Yes, the contemporary legal definition of “native mm.ﬂﬁm.
ian” as a “descendant with at least one-half _u_ccm.mcmbﬁﬂ of 5&;
viduals inhabiting the Hawaiian Islands ptriorto 1778” awﬂm_bmﬁam in
the Hawaiian Homes Commission Act of 1921 (HHCA) in i.nnw the
US Congress allotted approximately 200,000 mQ.,mm.‘.Om land in-small
areas across the main islands to be leased for residential, pastoral, and
agricultural. purposes by eligible “native Hawaiians”.- gm.ﬂw W&.H..U.Wm
Maoli: (indigenous Hawaifans) contest the federal and mﬁ.mﬁw_mambﬁcm
of “native Hawaiian” at fifty-percent not only because it is.so mN&.G;.
sionary, but because it undercuts indigenous Hawailan epistemologies
that define identity on the basis of one’s kinship:and m.ﬂwﬁ&cmw Thus,
I emphasize the strategic, socially embedded, and political aspects of

e indigenous practices. Co - o
.&mw The m_oo&_ @ﬂmhg rule operates through a mmﬂonmmﬁ._omﬁ in
both cultural and legal contexts and undetmines identity claims based
on genealogy that are expansive. In the blood quantum and legal:de-
bates about property during the debates that lead to the pass age of _.._“._w
HHCA, issues of where the Chinese and Japanese stood in Hawai‘i
— in relation both to whites and Hawaiians — were prominent. Eventu-
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ally, I realized that in many ways, some subtle, others crude, the racial-
Ization of Hawailans was co-constructed in relation to Chinese and
Japanese presence in-the Islands. As I detail in the book, both clite
whites and Hawaiians framed the post-overthrow push to rehabilitate
Kanaka Maoli in anti-Asian terms by contrasting Kanaka Maoli as US
citizens and the Chinese, and especially Japanese as “aliens”; During
the early Twentieth Century, the whiteness of American citizenship
was sustained by a serics of Asian exclusions and this racialization of
Asians as perpetual “outsiders” would play a key rolc in the outcome
of Hawaiian blood quantum debates, - - . : o
- In Hawaii at'this time, Asian groups occupied a racial place
somewhat sitnilar to African Americans it their structural relation.
ship to whites during the Reconstruction in that they were considered
an economic and political threat. The emancipation of black slaves
motivated Southern whites to search for new systems of racial and
economnic control and by the 1890s, they passed Jim Crow segregation
laws to isolate and intimidate African Americans. In Hawaii, like the
US continent, white Americans perceived the Japanese as a distinct
danger as both a as a source of labor competition and a nationalist
threat in the-emerging world order. Their presence in Hawail was scen
as antithetical to the goals of Americanizing the Islands, espedially after
World War I, a concetn that only grew by the time of the HECA de-
bates, when their numbers were increasing in the islands, .

- So, with that in mind as a particular context, let us turt back to
the question of slavery, whiteness, and indigeneity: ‘

PW: This, I think, is where you can. get the conitrast between
enslaved people and Indigenous people very cleatly, and also how you
can get the way that the process of elimination' continues. It's a struc-
ture. It’s an ongoing process, not a one-off event. It continues right
through colonial society, And in the casc of blood quantutn, it comes
through very clearly. Let’s think of the U.S. example. As I'said, the en-
slaved and their descendants who were bought-and sold were used for
one purpose, and that purpose was labor, whereas Indigenous people
were there for one purpose, that was to disappear, to surrender their
land. Given that Africans were valuable property, you wanted as many
as you.could get. So the offspring of an enslaved person and a White
partner, it doesn’t matter what their skin color is, how they present
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phenotypically, how light or dark they are, they remain a slave, ﬂrnwwno
valuable property. But, of course, if you're out on the western mH.omeH
of the United States, the last thing you want is more Hs&m._bmv 0 you're
murdeting them, or you’re cooping them up on reservations.

But what happens racially? What happens to the om%.nbm of a Na-
tive, usually a woman — ninety-nine times out of a rcum_m& it’s a woman,
right? — the offspting of a Native woman-and a .no_o.ENnH experiences
the opposite of what happens to Black people. With Black @wﬁwﬁm,
any amount of African blood whatsoever makes you a slave. Initially,
this meant that offspring inherited the status of their mothers (though
Maryland was an early exception) but, as time went by, &m.ﬁQ r.mnm.Em
the lot of everyone with African ancestry. After emancipation, this situ-
aton became racialized, so that anyone with African ancestry was clas-
sified as Black, a situation that reached its apogee in the one-drop rule,
which continues into the present in an informal, unstated kind of way.
You can have blue eyes.and blond hair but; if somewhere back in your
ancestry there’s any Black person ~ bam, you’re a slave or, ﬂomm%,cn&mw
the one-drop rule, you're a Black persen. Compared to that, _wﬁm look
at what happens to Natives — whose role, as we've said, is:to qum_.H mHm.B
the land rather than to provide labor. In their case, the opposite applies.
The colonial system wants fewer and fewer Natives, and. guess Ewm:..u -
it seeps through into the way they’re racialized, into ﬁ_unm.n very identities,
the identities the colonial society tties to impose upon them. |

So the Native case is opposite to the one-drop rule, which makes
(isn’t this fantastic? — there’s-a real irony here} makes Black Eo.o&
absolutely powerful in relation to White blood. In the case o.m Native
blood, by contrast, any admixture of White blood compromises your
indigeneity, makes you a half-blood or a half-caste or Ewmuﬁﬁw racist
term serves to eliminate people. So-my point is that invasion m.on"mn._ t
stop at the frontier. It carries right-on, right through colonial societyin
these less violent — that’s what I meant by more genteel — ways, more
thoroughly legal, bureaucratic ways. But mum. mnn_.ocﬁno_.uum. which is
eliminating the alternative, prior Native presence, is consistent. Is that
clear enough? : - L : o

JKK: Yesit is. And woc. did mention earlier that settler colonialism;,
you call it a zero-sum game, and I'know that elsewhere you've referred
to the dominant feature of its exploitative nature as a winner-take-all
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project. And that’s. what you mean by total replacement. So thinking
through in terms of the legal disappearance or things that are based on
legal mechanisms of civilizing Indigenous peoples, it’s precisely through
that rather than, say, through massacres that settler colonial socieries
can continue to describe their projects as ones based on progress-or that
they’re supposed to be seen as benign or kind to the Native.

PW: Absolutely — «We have come bearing you a gift, the gift
of civilization and advancement». And assimilation, which ultimately
has the effect of destroying Narive society, reducing them demograph-
ically, is invariably — and I haven’t come across-a single settler colony
where this doesn’t happen — invariably, assimilation is held out as giy-
ing Natives the same opportunities as the White man. You steal chil-
drenat the age of three and you put them in boarding schools and you
abuse them, often sexually as well as psychologically, for years on end,
Very often — except in the casc of a few remarkable people - you put
people out at the other end of that system who suffer for the rest of
their life with appalling social and psychological pathologies. Theyll
still ‘be prejudiced. against, picked on in.the strect by cops because
they look different, and all the rest of it They won't actually get any
of the advantages that they were promised would be the fruits of the
civilizing experience. They will rather have beer completely messed
up, their families and the wider Native society will have suffered as a
consequence, and this is held out as a special gift of civilization, giving
the Native the same opportunities as the White man.

- JKK: We have been discussing a couple examples of Anglo-set-
tler societies, Australia and the United States, and can also obviously
bring Canada and Aotearoa /New Zealand into the picture more. Yet
I would suggest that the average American would probably be reluc-
tant to see the U.S.A. alongside the other three nations, given their
ongoing ties to the British monarchy. Can you speak to that in relation
to the persistent myth of American exceptionalism, that idea that the
formation of the U.S.A. was about liberation, freedom and equality
framed as the opposite of any monarchical soclety?

PW: Righr. Firstly, perhaps this illustrates the mbménn I'm trying
to give: when Chief Joseph and the Nez Perce were fleeing California,
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they were ultimarely tracked down, with appalling consequences, by
the U.S. Cavalry. But when they made their great trek, where were
they headed? The answer is Canada, so they had no doubt as to who
was. the worse settler colonizer berween the republican and: demo-
cratic U;S. or a monarchy. And they were by no means - this is not

in defense of monarchy; by the way - they were by no means the only -

colonized people who tried to escape across the Canadian border, Af-
rican people did too. So, without defending monarchy, let’s just say
that republican egalitarianism is not a moo& %Em moH _uno_&n who-are
not part of the club. :

. The problem. with Hnﬁc_urnmﬁ Qﬁmgmg@ and: Huowc_mn &Qdo?
racy is that those who are outside the realm of this citizenship have
no rights. It’s a profoundly dehumanizing segregation of the rest of
the world from yourself — you.citizens, who participate in all these
contractual deals to run your society equally and all the rest of it. In
terms of what political system. is involved, the important queston is
not whether you speak English, French or Dutch; not whether you've
got a king or a queen or you're republican, The only thing that really
counts in regard to settler ‘colonialism is the outcome for the Natives,

- I'can’t imagine a Native confronting a poisoned water hole or
a bayonet or whatever.instrument of violence they're forced to con-
front... I can’t imagine them saying; «Well, at least I'm being killed
by a republican rather than a monarchist». I mean, what sort of dif-
ference is that going to make? So let’s ;get below the surface of those
political distinetions to the real concrete relationships that.are apply-
ing here, This leads us to the distinction between what T call settler
colonialism, which refers to a foreign society invading a Native society
and trying to take over all of it 50 as to replace the Natives rather than
use them as labor, Settler colonialism brings its own labor.:It tries to
eliminate the Natives and do man%Em 88_&2&« new EF: the Hmb&

- that was theirs, - - R T :

.ﬁﬁﬂ mov this mnﬁm at érmﬁ E&Sm a mnﬁnn manQ mwmmﬂ.nnﬁ ﬁ_umb
say, British relations to India. -

PW: The situation in Hb%m was @E.Hn different, ,.EHQD the colo-
nizers didn'’t go to get rid of Indians and import English people in
their place. Quite the contrary, the colonizers went to sit on top of
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native society and set it to work for them on their own land, So it’s
a bit like the relationship of slavety irisofar as natives wére valuable,
They were indispensable to the project of extracting surplus value
through colonialism. The British went to India for mining and to do
things like grow jute and opium and tea and cotton and-a whole lot
of primary products that would then be made up in the metropolis —
Manchestet cotton mills and so on. The industrial revolution, which
in most European history-books is represented as something that was
internal to Butope and proves how supetior Europeans are, was a
global phenomenon that took raw materials that were made up.in
these factories from the situation of colonial exploitation, whereupon
it used the same colonies as expanding markets for these factories’
finished products. Ptimary production may have been going on in
the deep south in the U.S., it may have been going on-in Indig, it may
have been going on in Egypt — to cite three that reference cotton, since
I mentioned Manchester. The point is. that the industrial revolution
not only requited settler colonialism in order to function. It also re-
quired othet forms of colonialism, as in the case of the British-Indian
colonial regime, which I call franchise colonfalistn. Franchise colo-
nialism requited a situation where Whites oversaw a system in which
natives worked for them. Now that means that the natives remain a
large majority, so Whites had to have native collaborators to help run
the system. They had to have supetior access to violence and all the
test of it, bettet troops. It’s always a kind of fragileé, vulnerable situa-
tion colonizing somewhete like India, ot, for that matter, a franchise
colony like the Dutch East Indies — today, it’s Indonesia — was for the
Dutch. When the colonial-nationalist movement gets under way, re-
sists the Europeans, and finally throws them out, the Whites turn out
not to have been established in the’same way that settler colonizers
have been established. As I've said, in going to whetever, Australia,
settlers didn’t go to get Aborigines to work for them — at least, not as
their first priority. They went to Australia to replace: Aborigines and
themselves become Australians, so their children would be Austra-
lians and Australia would then go on forever.

Europeans in franchise colonies like India, they go to sit on top
of native society. England remains home. They send their children
back to boarding school in England. When they turn sixty, they retire
back to England before encroaching senility can spoil the illusion
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of their superhumanity. They remain based in England, overseeing
the natives in a different kind of colony. Therefore, come the suc-
cess of the colonial-nationalist movement, when finally the English
get thrown out and they go. back to London, they vanish, and the
faces on the legislative benches change color. Indians take over. They
tend, unfortunately, not.to alter the system that the British imposed
on them too much becaisse the elites who ran the nationalist move-
ment were educated at Oxford and Cambridge and the British knew
who they were handing over to. Basically, they were handing over to
brown Englishmen, so they weren’t the kindof changes that you’d
hope for from a national independence movement. Nonetheless, the
fact is that the British had remained a minority dependent upon na-
tive labor-and therefore native society was ultimately in a position to
throw them out. By contrast, the victims of settler genocide; all the
programs of elimination that have gone on in settler colonies, those
Natives become a minority and can’t realistically dream of sending
the Whitefellas home. . . _—

So it's a different situation. And if I may say at this point, what I
mean by settler colonialism is precisely this drive to elimination, this
system of winner-take-all. I' don’t just mean that settler colonies are
colonies that happen to-have settlers in them. There were tea plant-
ers in British India. People go on and on at me about the French in
Algeria, and rather like we said eatliet, what difference does it make
if you’re monarchical or republican?. In.the case of French colonial-
ism, the French colonies aren’t just places that we rule from outside.
They’te part of France. In formal political terms, Algeria was meant
to be part of mainland France, so the French settlers who went there
were seen as somechow different to-settlers elsewhere. It was a settler
society that somehow was more organically wedded to the mother
country than somewhere like Hawai’i (at least, prior to statehood) or

- the United States or Aotearoa/New Zealand. All the same, the fact of
the matter is that the French settlers relied on native labor. Come the
Algerian independence movement, they get thrown out. Whatever the
constitutional niceties, whether they’re meant to be part of France or
not doesn’t matter. They're there to be thrown out because they’re a
minority dependent on native labos. You can'say something similar
about South Africa, where Whites are something like fifteen, sixteen
percent of the population. Yes, they’re settlers, yes they stayed there,
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l.
vE:m Mcmam noﬁonwﬁrmnwm@wmbmﬁormﬁmmiﬂm_&#.#w not a settler
colony in my sense. Does that make sensc? I

JKK: Most definitely. And also, I am thinking it through in terms
o.m the notion of progress and the notion of the wmwr one of the most
cited passages in your work is that «invasion is a structure and not an
event», I would like it if you could speak to the persistent ideological
notion om. settler colonies thar settler colonialism was just an event
.nr.m.ﬂ Invasion was merely an event, and that thar is how they are able R“
maintain the farce that it’s long past, rather than an.ongoing process.

. PW: As an Indigenous person, you're very well aware of these
things. H_u.nmn are some of the best targeted questions I've ever had. so
Mu I vnczHE mmcmﬂ thank %9“9. that and also acknowledge that, vnnmrmm

u’re Indigenous, you ’ ing : i
youre mnrowm nous ¥ ow what you're talking about in 2 way that

. So, yes, settler invasion is an ongoing process. That’s why I re-
main a beneficiary and a legatee of the invasion of ‘Australia, That’s
why I nmﬁnmon.wn myself as a settler. The Prime Minister of Australia
the then Prime Minister John Howard, refused to apologize to Hn&mn.“
nous .@n.wo_,urw for the abduction of the so called “stolen generations” of
Aboriginal people, generally of mixed ancestry, who were taken away
by the Australian state. We're not sure how many. It’s somewhete
around one in five to one in seven Aboriginal children were stolen
from their families by the Australian srate or by various states within
the OMMMBOH.HEn&E of Australia throughout the rwentieth cenrury,

a great movement arose to.get Mr. Howard i
behalf of the Australian state for %r,mﬁ happened. T M.M.M%%MMW MMM.M
that movement was a great mistake, because whar happened was that
the whole issue of Aboriginal rights came to depend on whether or
not onc man would apologize for the stolen generations — not for the
frontier homicides, not for the initial seizure of land or two centuries
of systematic destruction, all the rest of it, And-also the problem was
ﬁ_.umﬂ an apology would enable them to say: «Okay, now we’ve apolo-
.mpnnnr now everyone can go home, forget about it and move on, This
is @Sn&m what the subsequent Prime Minister, Kevin Rudd &.a say
when he issued his apology. He didn’t ask whether or not >momm5&
people would accept his apology. He just unilaterally declared:that his
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apology meant that Australia should now move OD..ZO question of
compensation, no question of reparations, nothing like that, In fact,
the reverse — the apology provided Rudd with a pretext to H.En. repara-
tions out, explicitly and deliberately, at the same time. mo_H. think that
there are all sorts of problems with the whole apology business. -
-But nonetheless, to get back te your question, the reason-that
John Howard refused to apologize (which mnﬁsmb%.é»w...ﬁmnmn%« very
stupid — as I'said, if he realized he could get away with an apology
and have it all over within a week, that would have mE.ﬁnm.EE. much
better) but anyway, the reason that this bull-necked Emb.nmmcmnﬁ.m 0
apologize was, as he kept saying over and over again: ,&wmm, vmn things
went on in the past, but I wasn’t there, I &&buﬁ.mo_mbwﬁzbm.é.h&ymg I
didn’t kill anybody, I didn’t steal any children. It’s a later time nows,
failing to recognize that history results from causes and from precon-
ditions, and thar the cause and the precondition for conteriiporary
Australian affluence and democracy and all the rest'of it is the initial
robbery, genocide and continuing elimination of &w_ucﬂmm:.& @AQEO
Without that happening;-as I said, I couldn’thave had a job in History
at La Trobe University. . .+ - o S :
So that’s the sense in which it’s very important to acknowledge
that invasion is something that reverberates through continuing his-
tory in all sorts of ways. And the Indigenous presence, the Hn&mnnoﬁ
alternative needs to be suppressed. Either that, or we come to a fair
deal. Now,-coming to a fair deal doesn’t mean finding a bunch of co-
conuts — brown on the outside and White on the inside — and setting
them up in state-designed: bureaucracies that just become «Q.mb,o_&nn
organ of the settler state. It doesn’t mean that, It means. rmbmrbm over
to Native sovereignty. How are you going to run your affairs? Who
are you going to choose, as opposed to.elect? — you don’t need t0-go
through the Westminster system. Whatever your system of choosing
— an elder who will speak for you; or elders who will speak for you,

ik : H DI
whatever you choose — you go for it, and when you'’re ready, we’ll

talk together about what we can agree on. Anything less than that is a
state-fabricated charade which is not only running parallel to the HQ.L
challenge of an opennegotiation between an invaded people mb.& their
invadérs. Actually, these pre-fabricated, Enﬁb&im-ﬁoﬂvn-zﬁmﬁ but
actually part of the White colonial system bureaucracies are part nm
the invasion, because they take away Native initiative, They channel it
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into areas, jnto bureaucratic zones, that are always already pre-domi-
nated by being part of the colonial bureaucracy. . _

JKK: And that actually resonates with whar you said earlierin the
mterview around the colonials themselves really not wanting to ac-
knowledge anything that exists prior to their own system. -And that’s
what Indigenous scholar from Australia Aileen Moreton-Robinson,
who’s a premier scholar of Whiteness studies there talks about: the
anxiety of settler colonial societies regarding that persistent Indige- -
nous sovereignty question, : .

= m-dS..HrmH anxiety is crucial and very telling. I think ir has huge
political potential. Aileen Moreton-Robinson nails it perfectly.

JKK: Now, I want to go back to something -~ you mentioned Pal-
estinians earlier. And we’ve been talking a bit about American excep-
tionalism. Cerrainly there is a question, especially as of late, with.the
recent attack on the Gaza Freedom Flotilla - the persistent question
of Israeli exceptionalism undergirded by American power, I wonder
if you could speak to the question of Israeli-occupied Palestine and
perhaps in relation to not only settler colonialism as 4 process but also
the Boycott, Divest and Sanction movement, . :

- PW': Well firstly, blinded in ways that one can symparthize with by
the Holocaust, people ook at Israclis as victims. And, of course, those
who died in the Holocaust were victims, as well as their families, and
the children who have been subjected o the memories of Auschwitz
survivors and so on, and who’ve had to live with their guilt. Of course
those people are victims. But, it’s rather like saying the Japanese in
Hawai’i suffered terribly in the plantations bur that doesn’t stop them
being part of the settler-colonial process. . B

We’re not talking about whether individuals are victims or o,
We're talking about the fact that, from 1882 on, which is when the
first Zionist settlement in Palestine was established, the first so-called
aliya, which means “uplift”, which means “ascent to .the ‘Promised
Land”, European Jews who were suffering pogroms and oppression
and all sorzs of horrific things in Europe that one should never un-
derstate, European Jews’ solution 1o that — or the Zionist solution to
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that, I'm sorry, not all European Jews’ — the NMJE.,WH solution to nrwﬂ
was: «We are being persecuted, espedally within eastern m:nomM -
the so-called Pale of Settlement, the Polish/southwest W.EEME bor nM
but also traditionally throughout Europe — we are. being persecute
because we haven’t a got a nation. We haven’t gota place that we HMWD
call-our own, with our own sovereignty and:independence. So, . €
the other peoples around us in nineteenth-century Europe, we need a
i ith its.own territory». . . .
Dmﬂo%_m,nwwr&% problem is ﬁmwmnw no land left in .H.hnowm 1o moEMM a nw-
tion in, so, initially they were thinking Argentina, then they vosm. t
Uganda, at one point the Portuguese offered them ?mo_mwm ut in-
creasingly it became Palestine — the place, .ﬁrﬂﬁnr:.upmm., that Jews
originated from, before being driven out by the .WoE»Dm in mnﬁmnaw
A.D., when the Second Temple was destroyed, this whole P.Q.?o ommm
It actually is mythology, in the erroneous sense — nrnm.m émnngmﬂm
over the:Diaspora well before seventy PU.. Moreover not all o “ m.#,m
who were in Palestine left, but that’s a different story. The wosﬁm_wmv
that some of.the European arm of world Jewry who were generally
called Ashkenazim, meaning European Jewry — as o.wvomnm to mﬂ.u-
hardim, who are the Jews who were driven out Iberia, out of mﬂﬂw
and Portugal in the fifteenth century and tended to mnﬂn E.v_mnn.w e
Morocco, as opposed to Yemenis and oﬁrﬁu HS.E,.N&E_ ﬁro.énnm in
places like Iraq and Libya and so on — the point is .ﬁrmﬁ some mern nHM
of the Ashkenazi branch of Jewry decided upon ..NBEME - .Hro:m
Zionism largely remained a minotity _”nnm__.wbnw until the Nazi era. Zi-
onists decided they would establish a civilized, m.nnEmh MGHn@nEu co-
lonial nation-state like France or Germany, which had ceased vn,_marm
monarchies and had united themselves and become secular, chur :
and state-scparated states in the nineteenth century. They .ﬁﬂ..nrmoa
ing to have one of those in Palestine. So they.set out 0 esta :Mn__ _Mb
autonomous state based on agricultural communities’ HEU: WO M
self-sufficient. Of course; having been excluded from mmnnEEHn an.
productive industry in Europe, so that they’d been forced into ww_..w-
sitic occupations like money-lending and condemned as such — H_&m is
where the racist image of the Jew as greedy roman_nﬁomnpm b,.n.,E —these
people arrive in Palestine quite H.bnoBm.nﬁ.mE as »mﬂnEﬁEmrmnﬂ i
Yet they want to exclude the Zmﬂmnm. They want to all a
Jewish-only nation-state in somebody else’s country, Palestine, That’s
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what settler colonialism is. So they set about firstly persuading colo-
nial authorities who ruled Palestine, first the Ottoman Empire and
then, after World War I, the British Empire under a mandate granted
by the League of Nations. The so-called Yishuv, the Jewish settlers in
Palestine, set about firstly getting the colonial powers.to allow nyore
and more Jewish immigration into Palestine from Europe and, sec-
ondly, expanding their contiguous land base so0.as to build a colonial
state-in-waiting there, = - :

-So they're different to an ordinary settler colony in that they had
to.proceed through legal channels. This they did, until they reached.
the point where they were strong enough to throw out both the.colo-
nial authorities, in this case the British mandate authorities, and com-
plete the job of driving Palestinians off their land. This happened in
the nakba, the calamity, the catastrophe as it’s called, of 1948, that
overtook Palestinians, when something like sixty-five percent of the
Palestinian people were violently driven from their homes, driven to
flee outside Mandate Palestine. Their houses were taken from them
— either bulldozed or blown up or, more often than not, had Jewish
settlers put into them, these people in. many cases being Holocaust
victims who had been brought from Europe. -

-So there’s tremendous world sympathy — indeed, the United
Nations vote to divide Palestine into Jewish and Palestinian sectors,
which took place on November 29, 1947, only happened because the
Soviet Union finally came around and cast-its votes in favor of Israel,
Why did they do that? Because they chose to read Israel as an anti-
British colonial movement rather than as a settler-colonial movement.
Zionism has these two faces. Now, it is very odd; is it not, that the [ast
European settler colony to be established on Earth — which js Tsrael],
which has displaced Palestinians from their own country and replaced
themn with Jews, has stolen their country ~ that the last one on Earth
(Tibet isn’t a Eutopean colony) should have been set up in 1948, after
the U.N. declaration, and at a time when decolonization was the inter-
national climate of the moment? : :

After World War II, the United Nations was all about the Brit-

ish leaving India, the British and French and Portuguese and Spanish
leaving Africa, the French and the British leaving southeast Asia, the
Dutch leaving the East Indies, that’s the mood of the moment, Yet
Israel is set up at the same time. A settler colony is established in an
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anti-colonial atmosphere. That is bizarte until one:understands that
Zionism has two faces: one is it’s a resistance to persecution, the Ho-
locaust being the ultimate extreme, but it’s a persecution that goes on
in Europe. The other s, it’s a settler colonial movement; so it’s as if
the abused child has grown up.to be an abuser - the Zionist tesponse
to the persecution of Jews in Europe being to steal somebody else’s
country outside of Europe.. - T .
So, once it’s understood in that dual way — as having two faces, I
mean — that Zionism is both a response to persecution. and a settler-
colonial movement - then you're partly back to the situation of Ha-
waiians in relation to the Japanese or Native Americans in relation to
enslaved Africans: «Yes, these people have suffered but, hullo, they’re
driving me off my country, they’re killing me». They’re patt of a set-
tler system, regardless of theit personal history and their conscious-
ness. Palestinians own that country, They're being driven out of it and
being replaced, with the approval, the sanction and the military and
economic support of the West. , SR :

- We, as Australians, as.people from the United States - T distin-
guish Hawai’i from that, and I distinguish Native Americans from
that because you're not part of the system — but people like me, like
it or not and I certainly don’t like it, are responsible for the contem-
porary, current-day Israeli colonization of Palestine. Now, it terms
of the time-scale I talked:-about previously in places like the U.S. and
Australia, that is like going back before the missions and before the
assimilation. It’s still the frontier eta in Israel/Palestine. There’s no
assimilation going on. Palestinians aren’t being given. land rights in
certain places. They’re still at the frontiet invasion stage, and it’s in
this day and age, in the twenty-first century. o

When genocide was going on in the nineteenth-century United
States, international communications were different. There weren’t
cell phones that you could film with, there wasn’t a whole global com-
munications framework whereby what was going on could be seen.
I'm not justifying it, but it’s pretty different to something going on
under the nose of the world, in full view of the world and still being
suppressed and successfully lied about, which is what’s happening to
the settler colonization, the invasion, of Palestine as we speak.

When students or people who've heard my talks ask me; «How
did the Europeans ever get away with the atrocities that they com-
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mitted on the Australian and American frontiers? — How could a
Wounded Knee or a Coniston massacre £0 unavenged? - How could
A&&m peoples be driven from their ancestral homelands in broad day-
?mr%vv. When they ask me this question, which they very often do
I rm.ﬁ” to.answer: «Why are you surprised? They didn’t n<nn.,rm<m
ﬁrw internet-or satellite TV in the nineteenth century. We have those
H.erw today, we have instant global ‘¢ommunication, events nmmw&
live into people’s living rooms, but settler-colonial outrages are being
wn%mﬂmz&q nineteenth-century style, under our noses in Occupied -
Palestine every day of the week. So why should the nineteenth century
have been any different? There’s no reason for surprise». .

..ﬁﬂ—ﬂMwm.m_&mmwﬂ.mrﬁmbmmoﬁﬁgﬁ msmmnwnnoanﬁrmw.wo:&o
support the BDS campaign? L

- PW: Absolutely, I have nothing to do with mb«i‘ubm .Hma.,mmm émma,
mo.nﬁh%bm_ anti-Zionist Israeli Jews, they support it too. They’re say-
ing: «This is wrong — not in our name, don’t help it». - _

HN.N“ As you know, I serve on the advisory board mo.n. the Gm
Campaign for the Academic and Culrural Boycott of Israel (USACBI)
as well as the broader boycott movement for sure, - - - R

. PW: Again, absolutely, I'm completely in support-of it:- Actually,
in .ﬁrn contemporary U.S. and Australian academy, thar does H.HEO?M
a risk. The Zionist lobby — please don’t call it the Jewish lobby, by no
means mbu.ném are Zionists and, by the way, not all Zionists are Jewish.
gm. Te B_.W.Em‘mvocn a political movement — Zionism., Anti-Zionism and
anti-scmitism have nothing to do with each other. The Zionist lobby in
countries like the U.S. and Australia is so strong. Helen Thomas is-a
recent example, even though I think her remarks were. illjudged and
stupid: Nonctheless, what's happened to her so quickly, this grand old
lady o.m GEB.& States journalism, how that day she was suddenly forced:
to resign - doesn’t that show the power and the risk that you take when
you speak out in favor of the oppressed, invaded Palestinian nation? .

o JKK: Mwmm.. and when you mention that in Palestine E.m_..;. now
it is the frontier era, I mean this for me really highlights the issue.
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I saw for myself in January 2012 when [ traveled there as part of a
5-scholar delegation. Obviously within settler colonial studies as'a
field of study for intellectual work in the academy, you know, com-
parative studies are important, but the settler colonials themselves
undertook: and still undertake a comparative approach to their
own policies; their own military tactics. And I-think that Israel
modeling its occupation of Palestine in ways similar to what early
Americans did to tribal nations throughout the nineteenth century
in North America is really key. Speaking to a different comparative
angle, could you offer your analysis of analogies between Israel and

South Africa? - : -

PW::Yes, I don’t accept that apartheid and what’s going on in
Palestine are the same thing, for the reason that the Bantustans, the
special native places that the South African government set up, were
set up for the purpose of exploiting native labor. You were confined
to your Bantustan unless you were being domestic labor, or you were
working the mines or the farms.or the factories of White South Af-
rica, in which case you had to run around with a pass showing you
were on your way to or from work, you had permission to be there.
Bur the Bantustans were pools of labor which the workers would be
taken out of and used as suited the White authorities, the apartheid
authorities,

Palestinians are just being driven out. They're no pool of labor.
Sure, they come in handy as cheap and hyperexploitable labor so
long as they’re still around, but Israel’s primary goal is not to exploit
them but to get rid of them. This is why they’re energerically and
systematically being replaced by anybody but a Palestinian. Bring in
a million Russians, call them Jews, it’s fine. A significant portion of
them are Christians. They end up growing up and getting arrested
in Israel running around in Nazi uniforms. Doesn’t matter — they’re
not Palestinian. That’s very different to South Africa, where segrega-
tion was for the purposes of exploitation for labor. For Palestinians,
segregation is being marginalized. Israel is doing everyrhing it.can to
free itself from any hint of dependence on Palestinian labor because
it wants to get rid of them. So Zionism IS a form of apartheid in that
it’s racist, exclusive and oppressive. Israel’s behavior squarely fits the

international definition of the crime of apartheid under.the 1973 In-
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ﬁn_...bmmou& Convention on the Suppression and Punishment of the
Crime of Apartheid and so on. All the same, it’s not premised on the
same ‘basis as South African apartheid was — it’s premised.on elimina-
tion rather than exploitation: We have to recognize different forms of
apartheid. They’re all unacceptable. . :

JKK: .>H.H_ that really gets back to the core which is the Indig-
enous sovereignty question rather than a color line. I want to ask you
something else as we’re wrapping up the interview. Since your book
M&&mw .OQNQE.&N.._.%N and the Transformation of Anthropology, was vc_u.,
lished just over a decade ago, the field of settler studies has grown
to focus on collaborative and comparative theories of this process. [
want to ask you how you see this new field developing,

PW: Well with mixed feelings. As you say, that book came out
rather early -~ embarrassingly carly, actually, seeing as I haven’t done
mboﬂrnn book since. As a result, since it was tairly early, and it keeps
getting quoted and cited, people quite often ask me: «What do you
think?» - almost as if they’re asking me: «What’s happened to your
offspring?», which is completely mappropriate. [ didn’t invent set-
_..._mw.,no_oﬂ.m_ studies. Natives have been experts in the field for cen-
turies.

H. have mixed feelings, to be honest. What for me is a political
practice - my intellectual practice is an activist practice so far as I'm
concerned, which is not to say that I skimp on the facts, It'’s not to
say that I cut corners. It’s rather to say that I think the more you look
at the facts, the more they stand up. The more rigorously you con-
duct your rescarch, the more you establish that dispossessed Indig-
cnous people have got the most substantial prounds for complaint
and the most substantial claim for reparations and reversal of anyone
on Earth. So I'm an activist-intellectual because I think that the truth
speaks for itself and I believe you should keep uncovering the truth.

. The problem is that I’m not sure that this applies to a mushroom-
ing academic industry which spawns new theories and new buzz.
words at the drop of a hat. I have that kind of concern.

JKK: Yes, and in conclusion, is there anything in particular wi
which you would like to close? particdiar with
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PW: Yes, there is one thing, and this applies to all mm_.”&nﬁ.n&o..
Ewnm.wmow_mm but I want to select the one .iwvwo been talking about
last, the one that is so central and at the frontier stage as we mwwmw.
The last thing I want to say is: «Viva w&mmnhnm.u.bnm live Palestine!
Palestine will be free, from the river to the seal». N
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Out of Existence I

A conversation _vmﬂ_s_\mm: :
J. Kehaulani Kauanui and Jean M. O’Brien'

This convetsation originated in a radio interview of Jean O’Brien conducted by 7.
Kehaulani Kauanui on her public affaiss show, «Indigenous Politics: From Native New
England and Beyonds frotn September 21, 2010. The artide is an expanded version of
that intetview, updated to reflect our ongoing dislogue. Kananui invites O’Brien to ldy
out the centtal featutes of her hewest book, Firsting and Lasting: Writing Indsans Out of
Exdstence in New England, which is a histoty of settler colonial processes central to the
formation of the United States. O'Brien cxplains how ‘writing Indians out of existence’
bolstered theit settler project of dlaiming nativity for themselves and their atternpts to re-
place Native people on thidr land. The dialogue also explores the contetnporary inplica-
tions of this histotical formation. Finally, O’Brien also discusses two custent projects —orig
tegatding her forthcoming book on historical images of American Indians in children’s
literatute, and a contemporary co-edited volume of essays on federal recognition strigples
among ttibal nations in the United States. The conversation concludes with a bief discas.
sion of the curtent state of Native American and its relation to Indigenous Studies.
Keywords: US. settler colonialism; togic of elimination; American. Indians: historical
erasure; New England,

J. Kehaulani Kauanui: I would like to ask how you came to be a
scholar working in Native American' history. :

! This convetsation has its origins in a radio interview of Jean M. O'Btien conduc-
ted by J. Kehaulani Kavanui on her public affairs show, “Indigenous Politics: Frotn
Native New England and Beyond” from September 21, 2010, What appeats here is
an expanded vetsion that 5 updated to feflect our ongoing dialogue.” :

J. Kebaulani Rawanus, Center for the Americas, Wesleyan Qw%”m_.ﬁ.g Eﬂm&ﬁe@i cT

06459 — jhananwi@uwesleyan.cd.
Jean M. O¥Brien, Department of History, University of Ménnesciz + obrie002@ummn:
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Introduction

Our goal in this article is intervene and disrupt current contentious debates regarding the
predominant lines of inquiry bourgeoning in settler colonial studies, the use of ‘settler’, and the
politics of building solidarities between Indigenous and non-Indigenous peoples. These three
themes are not only salient in scholarly debates but also in practices of Indigenous resurgence,
decolonization, anti-racism, feminist and queer work, and in alliances that challenge corporate
pipeline expansion, resource extraction, colonial environmentalism, neo-liberal exploitation of
temporary foreign workers, and violence against women, transgendered, and queer people.
Through our own particular engagements with these issues, the three of us came together to think
through our different relationships to settler colonial studies, debates about the term ‘settler’, and
decolonizing relations of solidarity, with a shared commitment to practicing and/or supporting
Indigenous resurgence. By Indigenous resurgence we mean ways to restore and regenerate
Indigenous nationhood (Corntassel, 2012) and the “repatriation of Indigenous land and life”
(Tuck & Yang, 2012). By centering Indigenous resurgence, we resist the disavowal of a colonial
present still defined by Indigenous dispossession, we center transformative alternatives to this
present articulated within Indigenous resurgence, and we remain attentive to the very ground
upon which we stand. Indigenous resurgence, then, is our organizing frame for responding to the
three themes of this essay, namely settler colonialism, settlers, and solidarity.

First, our process of thinking together revealed some uncertainty about the emerging
institutionalization of settler colonial studies and its relationship to Indigenous studies; at the
same time, the practice, structure, governmentality, and politics of settler colonialism distinctly
sharpens the focus on ongoing colonialism, the dispossession of Indigenous lands, and the
actual/attempted elimination of Indigenous peoples. It is this focus on power, land, and
Indigenous bodies that we centre in our approach to the study of settler colonialism. But our
understanding of settler colonialism is not one-dimensional; instead, we begin from the position
that it is intrinsically shaped by and shaping interactive relations of coloniality, racism, gender,
class, sexuality and desire, capitalism, and ableism. This multi-dimensional understanding of
settler colonialism enables specificity in the ways to which place, culture, and relations of power
are approached; reflects the ways in which the State has governed subjects differently; and
emphasizes that the disruption of settler colonialism necessitates the disruption of intersecting
forces of power such as colonialism, heteropatriarchy and capitalism. Second, our analysis and
dialogue about the term ‘settler’ illuminated that, whether using Indigenous words for ‘settler’ or
the English word ‘settler’, these terms should be discomforting and provide an impetus for
decolonial transformation through a renewed community-centered approach. This decolonizing
praxis requires what Kanaka Maoli scholar Noelani Goodyear-Ka’opua (2013, pp. 30, 36) calls
“land-centered literacies” which are “...based on an intimate connection with and knowledge of
the land.” At the same time, our concerns go beyond the proper assignment of ‘settler’, where we
are vigilant of those who adopt and legitimize a “way of thinking with an imperialist’s mind”
(Alfred, 2009, p. 102). Third, while the language of solidarity does not fully capture the way we
approach social struggles as interconnected, our collective conversations highlighted for us that
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solidarity between Indigenous and non-Indigenous peoples must be grounded in actual practices
and place-based relationships, and be approached as incommensurable but not incompatible.

We came together to think through the organizing concepts and politics of this paper
together after a roundtable discussion at a Canadian political science conference that included
two of the authors, with the third in the audience. The roundtable topic was broadly on settler
colonialism, territorialities, and embodiments. Because of our pre-existing interests in anti-
colonialism and decolonization, we were already aware of each other’s scholarly and non-
academic work and commitments to the politics of Indigenous resurgence. In particular, we were
aware that as a methodology, a collective interview between a cis-gendered Tsalagi (Cherokee)
man (Jeff Corntassel), cis-gendered white male (Corey Snelgrove), and cis-gendered woman of
colour of Sikh origin (Rita Dhamoon) with different vantage points and interests would prompt
multiple, albeit circumscribed, perspectives on settler colonialism, settler, and solidarity.

Given the proliferation of academic and non-academic sources on these topics over recent
years, we had already been engaging together in these conversations informally (we have been at
the same institution for two years, on Lekwungen and WSANEC territories) and it was a natural
step to co-author a paper. We began first by assessing some of the recent literature on these
concepts, and then started with the same questions for each concept, which we posed to one
another in a series of face-to-face meetings over a period of a year. Our guiding questions were:
how did we assess the current debates/literature on settler colonialism, and how can we disrupt
some of the hegemonies that inevitably arise in the theory and practice of solidarity work
between Indigenous and non-Indigenous peoples. Flowing from these questions emerged other
sub-questions that reflected the debates in the relevant literature and our understanding of
Indigenous resurgences. We recorded the interviews, and Corey transcribed the interviews (it is
not lost on us that he was the student among us!). Two important methodological and
epistemological points are worth emphasizing in our choice to conduct our collective interviews
over an extended period of time: first, that it disrupted some (certainly not all of) the power
dynamics of ‘the expert scholar’, where we each learned from one another and shifted our
thinking collaboratively, challenged one another about our power differentials, and were
constantly reminded of practicing our politics in theoretically-rich and action-oriented ways.
Second, we unexpectedly built new kinds of relationships with one another that will travel with
us as we take social action across issues and navigate the academy. This relationship building
was an important reminder to us that good relations across differences take time and care, and a
willingness to live in contention. As Nishnaabeg scholar Leanne Simpson points out,
“Resurgence cannot occur in isolation. A collective conversation and mobilization is critical to
avoid reproducing the individualism and colonial isolation that settler colonialism fosters” (2011,
p. 69). Similarly, for Tsalagis (Cherokees), there is a word, digadatsele’i, which means ‘we
belong to each other’. If we take these relationships seriously, we must be willing to work
through contention and, at times, disrupt discourses that reinscribe the colonial status quo.

As a way to anchor our power differentials and our various approaches to decolonization
and resurgence, we begin by locating our social and cultural positions. This form of self-location
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is already a common practice among some feminists and Indigenous peoples, but we specifically
self-locate in relation to conceptions of ‘settler’ and settler colonialism and in response to the
Oxford English Dictionary (OED) definitions (see Appendix), which Corey reviewed in tracing
the etymology of these terms. This self-location exercise is a political practice that, while
susceptible to performativity, ultimately reveals how each of us is coming to the paper
differently and differentially. The rest of the paper is organized around the three major concepts
of settler colonialism, settler, and solidarity. While somewhat jarring, because our collective
interviews are in part responding to the respective literature on each of these concepts, we
provide an assessment of that literature followed by the interview on each. Our overall
conclusion is that without centering Indigenous peoples’ articulations, without deploying a
relational approach to settler colonial power, and without paying attention to the conditions and
contingencies of settler colonialism, studies of settler colonialism and practices of solidarity run
the risk of reifying (and possibly replicating) settler colonial, as well as other, modes of
domination.

Self-locations: Locating settlement

Jeff Corntassel: What does it mean to acknowledge the Indigenous territory you’re on? Are you
coming to community, place-based relationships as a settler or as an Indigenous person?
Additionally, how are you entering Indigenous homelands — as an invited guest, uninvited,
trespasser, visitor, resident, immigrant, refugee etc.? How you situate yourself and your level of
awareness about colonial occupations of Indigenous homelands brings new responsibilities to the
forefront. Awareness of colonial realities requires us to go beyond a simple acknowledgement of
the Indigenous nations and peoples of the territories you are visiting. It is a call for justice and
the return of stolen lands/waterways to the Indigenous peoples who maintain special
relationships to these places. Ultimately, what we are arguing for is a responsibility-based ethic
of truth-telling to identify and act upon new pathways to Indigenous resurgence.

As a Tsalagi (Cherokee), the connection and responsibility to our homelands is unbroken,
despite forced removal and dispossession. From our family history living in the Tsalagi
homelands of Toquo, Tennessee, Lookout Mountain, Georgia, and Westville, Oklahoma, the
Corntassel family’s living historical legacy is to defend these places and honor our ancestral
relationships. Like many Cherokee families, the consequences of forced removal and the Dawes
Act (1901, 1906 amendments), which broke up collectively held land and distributed plots of
land to individual Cherokees (and other Indigenous nations across the U.S.), led to further forced
migrations; today my family is dispersed from Tennessee to California, all the way up to Alaska.

How do we carry our community consciousness and responsibilities with us even when
we’re not on our own territory? When visiting another Indigenous nation’s territory, as
Cherokees and Indigenous nations, we carry our communities and sense of place with us.
According to Cherokee Elder Benny Smith, when arriving at another nation’s territory, you are
to come in the calmest, gentlest state of your being. This exemplifies to’hi dyanisti, or a call to
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peaceful or healthy relationships. You only approach another Indigenous nation after you have
thought it through, over and over again, and if there is willingness on the part of the host
nation(s) to include or accept strangers.

How do our ancestors recognize us as Cherokee or Indigenous even when we’re not
living on our homelands? Ultimately it’s about how we honor our place-based responsibilities
and live our values and principles, as Tsalagi in everyday life, even when the land we’re on does
not recognize us. While the land may not recognize us, the goal is to be known not as strangers
but as welcome visitors with accountability to the Indigenous nations and peoples of the
territory.

Corey Snelgrove: 1 come from a family of predominantly English, Scottish, and German
ancestors who arrived to the Eastern coast of what is now known as the United States from the
early 17" century onwards, moving west and north in search of “opportunity” until arriving, at
various times and in various places, on Anishinaabe and Haudenosaunee homelands around Lake
Ontario. I come from a family of white settlers. And like my ancestors, I too have moved in
search of “opportunity” and I now find myself occupying Lekwungen and WSANEC homelands.
I too am a white settler, a colonizer. This recognition though is not meant to signal any
innocence. There are no good settlers; there are no good colonizers. Instead, it signals complicity
in the on-going processes of dispossession and eschewal of Indigenous nationhood. It necessarily
connects me to histories and presents which shape how I came and come to be(ing) here. It is a
sign that demands, that alludes to an accounting of, responsibility for, and nothing less than the
destruction of settler colonialism. But a sign can also obscure, acting as an illusion, and disavow,
operating as an elusion...

As the OED definition (in the Appendix) states, “to settle” involves both subject-
formation and governance. Settlers have to be made and power relations between and among
settlers and Indigenous peoples have to be reproduced in order for settler colonialism to extend
temporally and spatially. Part of this subject formation involves disavowal of the processes of
dispossession and disavowal of Indigenous governance structures. If we do not want to, my
family and I do not have to think about, let alone experience, the violent processes that
condition(ed) how we came and come to be here. Conversely, when we do choose to think about
this, we are often able (and even encouraged) to think of it in terms of a celebratory, benevolent
past. Yet, are all settlers able to ignore the processes of how one come’s to be here or to think of
it in terms of a celebratory past?

The subject formation and governance inherent to settling also involves processes of
ordering, which govern the very notions of belonging. These processes of ordering, such as those
based on white supremacy, not only enhance our privileges through exploitation, but also further
enable my family and I to feel at home in other’s homeland(s), or as the case may be, to
disparage and even flee at the sight of Other(s). Belonging, after all, requires the discursive
production and circulation of those who do not belong. “To settle” then remains differentiated in
terms of race, national-origin, religion, class, dis/ability, sexuality, and gender. All of these
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differentiations though are underwritten by the dispossession of Indigenous lands and eschewal
of Indigenous governance orders. So while all non-Indigenous peoples residing in settler states
may be complicit in settlement, making us all settlers, not all settlers are created equal. Subject-
formation in settler colonies works in multiple ways, privileging in multiple ways, and settler
colonialism’s conditions of possibility rely on the differentiated forms of subject-formation and
privilege. For myself, as a white, class-privileged, temporarily able-bodied, heterosexual,
university-educated cis-male, the social world really is crafted in my image...

In spite of this worldly reflection, it is not the world that I want to live in. Thus, the term
“settler” and the reason for its use, which brings forth the intimate and affective relationships to
ancestral, social, cultural, economic, and political histories and presents which shape this world,
necessarily leads not to pride, but rather to shame, frustration, alienation, and anger towards
myself, other settlers, as well as the structures of settler colonialism. These feelings though also
potentially signal an opening, a recognition of an un(der)realized interdependence. However,
alone, these feelings are not sufficient. After all, I cannot just critique or declare that this world
falls short of my desires and expect it to transform itself. Nor can I ignore the power differentials
between settlers, as such willful acts risk stalling the decolonial engine. Instead, if these desires
and simultaneous feelings of shame, frustration, alienation, and anger are to be at all
transformative, they must be accompanied by thought and practice attentive to their respective
sources; they must be guided by accountability and respect, care and renewal, with urgency and
insurgency, to address and destroy the parasitical relations that exist between and among settlers
and Indigenous peoples, as well as to support those (potentially) good relations that already exist,
and those that we wish to establish between and among settlers and Indigenous peoples.

Rita Dhamoon: To settle in Canada, first on the traditional territories of Ojibway-Anishinaabe,
then Musqueam and Qay’qayt First Nations, and now Lekwungen and WSANEC territories is,
for me, linked to the global colonial context in which the British planted themselves, which
includes now partitioned India and Pakistan. My family is from Punjab, India. I am from Punjab,
India. This is a place where my great grandparents and grandparents struggled against British
colonialism, and died for their struggle, and also where the seeds of colonizing fantasies were
planted in the imaginations of my parents. The Brits were good at planting seeds, or should I say
getting brown and black people to plant for profit. In the case of my parents, and many from their
generation, moving westwards, moving to England was part of that colonizing fantasy, where
‘progress’ was supposedly available to everyone in European societies. After that fantasy
collapsed with racial employment discrimination, displaced masculine violence, and attacks on
my family from white supremacists, we moved further west, to Canada. This ‘unsettling’ move
across continents, a move I made as a ‘woman of colour’ (a term I learned in Canada, as I was
‘Black’ in 1970s and 1980s England), means that I am structurally located as a settler.

When reflecting on the meaning of ‘settle’ (see Appendix), I think about what it means to
materially take up residence, to take up abode in a foreign country, which I have done. ‘To settle’
is an attitude, a way of being that gets fixed in one’s heart and mind, such that I don’t have to
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think about the violence against Indigenous peoples if I choose not to; it is to presume
permanency, a temporality without an end; it is a way to establish authority over others, as the
State and its settlers seek to do over Indigenous peoples; it is a mode of masculinity in which the
land is married to exploitative capital; to settle does not require all settlers to own private
property, but like many settlers I do. I now have citizenship in Canada, I was born and educated
in the UK, and later further educated in Canada, I speak English with a western accent, I have a
middle-class income, I carry no overt religious markings, and I have settled on stolen Indigenous
land. Are these just performative declarations...

And, I do not have a “firm foundation” in this place, I have not “ceased from migration,”
am not resting ‘“after agitation” or occupying a place that represents an “end of a series of
changes”, I am not seeking to secure “permanent regulations” upon others by “decree, ordinance,
or enactment”. But it doesn’t matter. Settler colonialism does not work at the individual level, or
need my consent or the consent of other individuals even, for it is a way of governing through a
naturalized nation-state that erases Indigenous peoples and implicates us all, however well-
intentioned we are, or differentially located. Like Corey, the white man among us, I am a settler,
but the structural location of colonizer is more complex for me. My family, especially my great
grandparents and grandparents were anti-colonialists in India, during formal British imperialism.
Being anti-colonial is in me. I work to honour the struggles of my people against white
supremacy and in my ongoing responsibilities towards other Others. I am suspicious of white
men, and also know that the relationship with them cannot just be instrumental. I am suspicious
of cis-men active in social struggles more generally, and also have obligations to Jeff, our
Indigenous cis-male co-author, who symbolically legitimizes this collective paper, and in other
ways to Corey who is also seeking a different way of being in the world. What holds us together,
I think, in writing this paper, is our willingness to build relationships that centre power, anger
(against what we each represent to the other), and the possibilities of love. With others, and in
the context of interwoven struggles of social justice, I seek to unsettle.

Disrupting the institutionalization of settler colonial studies

Indigenous activists and scholars have long centred the constitutive features of settler colonial
studies — land and the attempted elimination of Indigenous peoples — but now there is
increasingly a body of work that signals the core of what has become known as settler colonial
studies. Settler colonial studies as a distinct emerging field of study (rather than a site of struggle
already critiqued by Indigenous peoples) has been centrally defined by Lorenzo Veracini’s 2010
book, Settler Colonialism: A Theoretical Overview, Patrick Wolfe’s 1999 book, Settler
Colonialism and the Transformation of Anthropology, and his 2006 article “Settler Colonialism
and the Elimination of the Native,” and more recently with articles in the Settler Colonial Studies
journal.

The bourgeoning field of settler colonial studies has made several important
contributions, both theoretically and politically. First, settler colonialism is conceptually distinct
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from other kinds of colonialism, in that it is rooted in the elimination of Indigenous peoples,
polities and relationships from and with the land (Wolfe, 2006). Building on this, the
distinctiveness of settler colonialism works to highlight the incommensurability between
Indigenous struggles and, for instance, civil rights projects (see Byrd, 2014; Tuck & Yang,
2012). This has led Grande (2013), Macoun and Strakosch (2013), and Morgensen (2011c) to
note the convergence of conservative and progressive goals by revealing settler investments in
the dispossession of Indigenous lands. Second, conceptualizations of settler colonialism have
provided ways to articulate its operations and effects. For instance, settler colonialism is being
conceptualized in terms of its everyday modalities, what Rifkin (2013) calls ‘settler colonial
common sense’. Adam Barker (2012) draws on Wolfe and Veracini’s definitions but also
identifies settler colonialism as ““a distinct method of colonizing” that involves “ the creation and
consumption of a whole array of spaces by settler collectives that claim and transform places
through the exercise of their sovereign capacity” (p. 1). Settlement, then, is not led by elites
alone (Barker, 2012, p. 1). Third, critics of settler colonialism have sharpened critiques of
dominant power. Moreton-Robinson (2007, 2008), for instance, situates patriarchal white
sovereignty as a constitutive feature of settler colonialism and the premise of settler logics of
property; Byrd (2011) centres the deployment of Indianness as a constitutive feature of settler
colonialism; Morgensen (2011b) centres settler colonialism in theories of biopower, state(s) of
exception, and global governance; while Jackson (2014), King (2014), and Smith (2014) discuss
the complex relationship between anti-blackness and settler colonialism. Fourth, studies of settler
colonialism have also generated intellectual and political synergies between queer and feminist
theories, Indigenous studies, and critiques of settler colonialism (Driskill et al., 2011;
Morgensen, 2010, 2011a, 2012; Smith, 2010; Tuck et al., 2013), illuminating intersections and
interactions, while simultaneously acknowledging the incommensurability of forces of colonial,
gendered, and heteronormative power that Indigenous feminists (Green, 2007; Barker, 2008;
Simpson, 2014) and postcolonial feminists have long emphasized.

In the tradition of critical approaches, scholars of (or engaging with) settler colonialism
have also identified several challenges or weaknesses of this burgeoning field of study. Joanne
Barker (2011), on the blog Tequila Sovereign, questioned the specificity of settler colonialism.
Drawing on the etymological origins of “settle” as ‘to reconcile’, as well as in light of settler
state apologies, Barker warns that settler colonialism may signal a nation-state that has moved
“beyond its own tragically imperial and colonial history to be something else, still albeit colonial,
but not quite entirely colonial.” Second, Macoun and Strakosch (2013) note that settler colonial
theory “is primarily a settler framework™ that is largely about settler intentions to think through
colonial relations (p. 427). This in itself may not be a problem, but as Macoun and Strakosch
warn, settler colonial studies can re-empower non-Indigenous academic voices while
marginalizing Indigenous resistance (2013, p. 436). Third, while settler colonialism is posited as
both a condition of possibility (Rifkin, 2013) and a site of potential hope (Barker, 2012), there is
an underlying “colonial fatalism” (Macoun and Strakosch, 2013, p. 435) that posits a structural
inevitability to settler colonial relations. Macoun and Strakosch (2013) in particular note that
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settler colonialism is unable to transcend itself precisely because it is conceptualized as a
structure, where the only polarizing choices available to Indigenous peoples are either to be co-
opted or hold a position of resistance/sovereign, while anti-colonial action by settlers is
foreclosed. Fourth, the framework of settler colonialism has fostered over-characterizations of
binary positions. Saranillio (2013), for instance, notes two common charges against settler
colonial studies: that it affirms a binary of Indigenous and non-Indigenous, and that it leads to a
neo-racist form of politics that requires non-Natives leave Indigenous territories (arguments that
Sarinillo rejects). Moreover, we note that this binary, at times, has the effect of treating settler
colonialism as a meta-structure, thus erasing both its contingency and the dynamics that co-
constitute racist, patriarchal, homonationalist, ablest, and capitalist settler colonialism.

The institutionalization of settler colonial studies is quite remarkable. While some
Indigenous journals have struggled to receive institutional support and funding, the journal
Settler Colonial Studies — first published in 2011 in an open access format (entirely run on
volunteer labour) to bring together critical scholarship on settler colonialism as a distinct social,
cultural and historical formation with ongoing political effects (Edmonds and Carey, 2013, p. 2)
— moved to a large academic publishing house, Taylor & Francis, within two years of being
established. This institutionalization has been coupled with a proliferation of academic
conferences, workshops, courses, and has also moved beyond academic confines through blogs,
websites, workshops and teach-ins.

The institutionalization of settler colonial studies (rather than Indigenous studies) is on
the one hand a significant shift in the academy. On the other hand, as de Leeuw, Greenwood, and
Lindsay (2013) rightly argue, even when (and perhaps because) there are good intentions to
decolonize and to “cultivate a culture of ‘doing the right thing,”” there are no “fundamental shifts
in power imbalances between Indigenous and non-Indigenous peoples or the systems within
which we operate” (p. 386). Settler colonialism and the study of settler colonialism, in other
words, cannot be decolonized because of good intentions. Following this, paradoxically and in
deeply troubling ways, settler colonial studies can displace, overshadow, or even mask over
Indigenous studies (for example, see Veracini, 2013) and variations within Indigenous studies,
especially feminist and queer Indigenous work that is centred on Indigenous resurgence. Indeed
the link between Indigenous studies and settler colonial studies is still in process. The synergies
between the literature by/on two-spirited Indigenous identities, queer theory, Indigenous studies
more broadly, and settler colonial studies are notable in their interwoven conversations across
fields of study. But at times, Indigenous peoples and issues are de-centred in settler colonial
studies (for example, Rifkin, 2013, p. 323). Furthermore, while Rifkin is right to argue that
settler colonial practices and processes operate in everyday ways, are these practices really in the
“pbackground” (2013, p. 331), and for whom? Is settler colonialism “largely invisible”, as Barker
(2012) claims?

Yes, settler colonialism is naturalized, pervasive, and not just state-centred, but for whom
is settler colonialism in the background and invisible? These kinds of claims seem to presume
white settler subjectivity as the monolithic lens through which to examine settler colonialism and
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dispossession, both in the context of whites and people of colour, in ways that obscures
differentials of power. For Indigenous peoples, settler colonialism may not be the primary lens of
living or theorizing, but it is also neither in the background or invisible.

Discussion

Jeff: What is the role of settler colonial studies in Indigenous studies? How should
this conversation take place?

Corey: A recent issue of Settler Colonial Studies (3:3) came out with a
corresponding issue in American Indian Culture and Research Journal (37:2),
though both issues were edited by Patrick Wolfe. This makes me wonder about
whether this is a way of building bridges between settler colonial studies and
Indigenous studies, or instead, given that Wolfe edited both issues, is this a
‘talking at?” I also wonder whether settler colonial studies is isolating itself,
talking to the same crowd? What’s more useful, isolation or disruption?

Rita: 1t does seem self-sustaining on some level — which may be inevitable since
we’re operating within an academic industrial complex. It seems complicated
because on the one hand it’s really good that settlers are taking this on as a project
both theoretically and in practice. My concern is that it resonates with the
emergence of critical whiteness studies and men’s studies in the 1980s and 1990s,
where there is some sort of anxiety at play for dominant groups. I wonder what
anxieties are being masked over in the emergence and legitimacy of settler
colonial studies, as a field distinct from Indigenous studies.

Jeff: It is interesting to see where Settler Colonial Studies thinks this is going to
go. Are there legitimate linkages that they are trying to make? Or is it just about
establishing their legitimacy as a field of inquiry?

Rita: Those scholars building queer critiques of settler colonialism who are
working with Indigenous peoples in collaborative ways seem to make linkages in
ways that is not as well reflected in settler colonial studies more generally. It’s
hard to assess at this stage, as in some ways it is early days for this field of study,
although as Veracini notes in his work, settler colonial studies has a long history.

Corey: One reaction I have to these questions is that, for myself at least, it wasn’t
reading settler colonial studies that triggered anything for me, to begin to look
critically at myself, my family, Canada. I can’t help but think that in these works,
the work and resistance of Indigenous peoples is overshadowed. For example, we
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can look at Veracini’s history of the concept [of settler colonialism] where
Indigenous studies and Indigenous resistance is pretty much erased. Veracini
briefly names both on the second last page, but then immediately goes on to credit
white historians.

Rita: What you say Corey reminds of Black feminist bell hooks, who made the
same point in the 1980s around the ways in which white feminists talk about
critical whiteness studies, about how she was always doing critical whiteness
studies — that was always her work. She’s not a black feminist just talking about
women of colour, for whiteness constitutes how we understand ‘women of
colour’. And so I wonder at the same time whether the claiming, or the framing of
settler colonial studies itself, casts a shadow over the work that is being done by
Indigenous scholars, who have been talking about the centrality of land, the
specific nature of Indigenous experiences, and the role of settlers in dispossession
for a long time now.

Jeff: 1 saw that when I was a grad student in political science. In the early 90s,
political science scholars were just beginning to discuss Indigenous self-
determination when Indigenous scholars and activists had been acting on it for
decades by asserting their self-determining authority within United Nations’
forums and on their homelands (for example, Akwesasne Notes, 1978). Yet it was
non-Indigenous folks writing about this that received the acclaim... the other
Indigenous research didn’t conform to what was conceived of as Political
Science... so when settlers take up these questions, it’s suddenly considered a
legitimate field of study.

Rita: Right. Exactly.

Jeff: Before it’s viewed as a bunch of native activists...as I was called once, “an
activist posing as an academic.” And now with the involvement of settler
academics it’s viewed as a legitimate field of inquiry.

Rita: And there’s something interesting too as people of colour are entering this
discussion, often on terms set by white scholars and activists. This is a really
interesting, ambiguous moment I think for people of colour, generating an anxiety
that has prompted new ways of making declarations of solidarity. It is not
Indigenous peoples who are anxious whether people of colour are defined as
settlers. And while I think this moment serves to relieve white anxiety, for people
of colour it has become about which side we are on, where do we place ourselves
as non-Indigenous people who are trying to navigate racism and be accountable to
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Indigenous peoples in the context of white supremacy and settlement. It can be a
very tense moment, but one that can also tend to mask over the ways settlement
happens through patriarchy, homophobia, transphobia, anti-Black racism,
Islamaphobia.

Jeff: That’s the really interesting part. It becomes about, like you said, how does
settler colonial studies fit into Indigenous studies?

Rita: 1t seems that the current debate forces us to answer a question that, first of
all, requires us to ask a very sort of positivist type of question: who’s a settler.
And it is also a necessary question when deciphering actual activist struggles
against colonization... but it almost feels like a red herring. I just keep coming
back to that. If our preoccupation becomes ‘who is a settler’, if that’s what social
justice activists (broadly defined) are fighting over, then who is dealing with white
supremacist capitalism and heteropatriarchy, what’s our target of critique? Where
are we putting our energies? It’s an important question and way to build relations,
but such declarations can only take us so far.

Jeff: Well you see it in different ways, with the definition of Indigeneity. There’s
still this preoccupation with defining the term versus the implication of that term
and the power of that term can be wielded to promote justice. It’s a form of
control — as I see it. You’ve got to narrow it down to a certain point where you can
easily define it. It’s only viewed as a legitimate field of study if you can define
Indigenous in accordance with the UN Declaration on the Rights of Indigenous
Peoples. Now that settler scholars are attempting to define the word settler, they
are beginning to see the futility of such an exercise.

Rita: Right. Contain it. That’s a modern liberal impulse...

Jeff: And the response to defining Indigenous has been a reliance on self-
identification — ‘okay, we’re not going to fall into that definitional trap’ — but then
it creates other problems as well — groups just using that label of Indigeneity as an
opportunistic way to distinguish themselves in the world system.

Rita: So what do you see as the work of that requirement to name, to categorize?
How would you characterize that move to name, categorize — is that a process of
delegitimizing? A process of containment?

Jeff: 1 see it as more containment. It’s kind of that policy impulse — you’ve got to
define your target.
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Rita: Right. Manage it, with the effect of depoliticizing the gendered nature of
dispossession.

Jeff: And if we have 5000-8000 Indigenous nations around the world trapped
within 77 different countries, we become peoples for states to ‘manage’. The
underlying logic is that of an “Indigenous problem” to be contained. Locate the
problem, and...

Rita: Eradicate it...

Jeff: Spatially locate it, ideologically, temporally all these things...

The questions we raise here on settler colonialism and power, prompted us to further reflect on
the scholarly and activist debates on conceptions of ‘settler’ and how we understand this
positionality.

‘Settler’ anxieties

Who is a settler? And why does it matter? These questions have been a preoccupation in activism
and theory over recent years, especially for non-Indigenous peoples engaged in anti-colonial
work, rather than Indigenous peoples. It is an anxiety that has manifested itself among white
allies and, it seems more recently, communities of colour. Yet, despite the discussion and debate
within the academy and beyond, there is ambiguity in regards to what is meant by ‘settler’.

In examining the definition of ‘settler’ in the hegemonic site for English definitions and
etymologies — that is the Oxford English Dictionary (OED), in comparison with other, critical
articulations of ‘settler’, we can observe some resonances with and perhaps even a
foreshadowing of the contemporary discussions and debates around the term. Perhaps most
importantly in terms of its utility, throughout both the OED definition and other articulations, the
occupation of land is central. In the OED definition of “settle”, “place” and “property” are
central in a number of usages. This is echoed by a number of other articulations. For example,
Wolfe (2006) states that access to land is the primary motive for eliminating the native, and in
settler colonialism “settler-colonizers come to stay” (p. 388); Bonita Lawrence and Ena Dua
(2005) locate people of colour as settlers by virtue of living and owning land appropriated from
Indigenous peoples, as well as exercising and seeking rights that are collectively denied to
Indigenous peoples; Veracini (2011b) notes that “settlers do not discover: they carry their
sovereignty and lifestyles with them. As they move towards what amounts to a representation of
the world, as they transform the land into their image, they settle another place without really
moving” (p. 206); and Eve Tuck and K. Wayne Yang (2012) similarly conclude that settlers are
those who make Indigenous land “their home and source of capital.” In addition, the OED also
gestures to the relationship between settler colonial power and other forms of power, such as
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capitalist property regimes and heteronormativity. Importantly signalling that this political
positioning is not outside of other dominant discourses and State formations of masculinist,
patriarchal, capitalism; in other words, while settlers are not without agency, they are variously
and systemically positioned according to the shifting terms of State hegemonies.

However, the OED usage also differs in a number of respects. For example, the OED
obscures the existence of Indigenous peoples and at times colonization, thereby performing terra
nullius in the lexical register as well as portraying a perfection of settler colonialism. This is in
stark contrast to other articulations, such as Lawrence and Dua (2005), Alfred (2009), and Tuck
and Yang (2012) which center Indigenous sovereignty. Moreover, in other articulations, such as
those just noted, ‘settler’ is deployed as a counter-performative term; not as containment, but as a
demand for the transformation of ‘settlers’ through subjective and objective transformations.
Furthermore, the OED also foreshadows some contemporary concerns through its emphasis on
certainty. Once again, do all marginalized people feel certain, naturalized in white settler
colonies? At the same time, how does that uncertainty lead one to disrupt complicity in
Indigenous dispossession?

Discussion

Corey: So the question of ‘who is a settler?’

Rita: 1 think about the work I’ve done with Indigenous peoples — we’ve had the
conversations around about being on stolen land, or treaty land, where treaties
have not been honoured by colonizers, and the obligations of non-Indigenous
peoples, but I’ve not had Indigenous peoples express anxiety about the term settler.
There has been an anxiety that I think has long existed among non-Indigenous
peoples about how to be accountable about being on colonized land. The anxiety
about ‘settler’ is just a recent manifestation of that.

Jeff: And also what is your set of criteria in defining a settler...

Rita: It’s in activist spaces for sure — these kinds of declarations — ‘I’m a settler,
I’m pro-Palestinian, I support gays’... it can become a kind of mantra if we don’t
explain why we are making these statements. The term can be paralyzing for some
non-Indigenous people who are absorbed by guilt, or it can mobilize action.
‘Settler’ certainly situates non-Indigenous peoples in a structural relationship to
dispossession of Indigenous land and within imperialistic nation-building projects
that require ongoing settlement. But it’s contentious. Some folks are using
different terms altogether: Scott Morgensen (2010) uses the term ‘non-Native’ in
his piece on ‘Settler Homonationalism’ and Jodi Byrd (2011) references ‘arrivants’
in Transit of Empire to make distinctions between white settlers and settlers of


http://decolonization.org/index.php/des/article/view/18630/15554

Unsettling incommensurabilities 15

colour. It’s also become clear that statements of ‘I am settler’ can become
performative.

Jeff: Exactly. The thinking or mindset seems to be that settlers are in a different
category, that they’ve shifted the terrain of discussion.

Rita: Yes. This seems especially heightened among people of colour since Bonita
Lawrence and Ena Dua published their 2005 piece on decolonizing antiracism,
which criticizes people of colour for failing to centre our implication in Indigenous
dispossession. From their perspective, while there are differences among
differently positioned people of colour (refugees, migrant workers, economic
immigrants etc.), we are settlers. Sharma and Wright (2009) have responded to this
by arguing that people of colour are not settlers, but they make their argument by
denying Indigenous peoples relationship to their traditional lands. Then a third
kind of response has emerged from some people of colour to say that we are
settlers but not the same as white settlers. I find this third response more
compelling, but I think the debate about types and degrees of settler is a distraction
from critiques of how gendered dispossession, neo-liberal migration policies, and
masculinist, capitalist white supremacy are linked.

Corey: I’m hesitant on the analogy between white declarations of anti-racism, and
settler declarations of being a settler. Mostly because a declaration of being an
anti-racist is different than saying one is a settler. The former is a move to
innocence, the latter is not necessarily so. Yet, at the same time, I don’t mean to
argue that moves to innocence aren’t happening with these declarations. For
instance, we can see it on social media around ‘upsettler’.

Rita: Tell us about this concept.

Corey: 1 think it was actually Eric Ritskes who said this phrase ‘upsettler’’ is a
form of distancing, a move to innocence, as if those using it are saying ‘I’m not
like them. I’m not the problem’. As a move to innocence, it’s a deferral of one’s
complicity and responsibility, as if colonization is only a problem because of
others not quite getting it. In moves to innocence, those performing the move
presume that there is such a thing as a good settler, a good colonizer, as if
decolonization can occur outside of large scale, systematic subjective and
objective transformations. While I’ve used ‘upsettler’ myself, it’s use, obviously
including my own, raises concerns because I’m interested in the potential of the
‘settler’ term — how it can be used to open discussions around responsibility, to

" A mash-up term, of ‘upset’ and ‘settler’, which began as a hashtag on Twitter.
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identify and signal that colonization has never ceased, to “jumpstart the decolonial
engine” by identifying the enemy, as George Ciccariello-Maher (2010) writes. But,
at the same time, there is a danger of it being only a performance or, as others have
noted, used by white settlers to flatten differences between non-Indigenous
peoples, both of which, I think, stall the decolonial engine. I also think its potential
depends on the space that you use it in. For instance, I see it used in Indigenous
studies classrooms or at the Indigenous Governance program’s Indigenous
Leadership Forum at the University of Victoria. But, for example, I don’t see it
used in this political theory class that I audited last fall. This I think is an example
of how ‘settler’ declarations can be just a move to innocence, which is problematic
and disappointing in a number of ways. I think it can be disruptive, I think it — and
its affects and effects — can foster transformative change (obviously not on its
own), but it depends on the context, the space you’re in.

Rita: 1 wonder then if it is more effective to make these kinds of
statements/declarations in a context in which Indigeneity is not considered
relevant? So it maybe is less effective to declare, ‘I am a settler on X Indigenous
land’ in places where people are already mindful and aware of whose territory they
are on, and more effective when people are not even aware that the territory is
Indigenous.

Jeff: And then it just becomes, almost like a re-affirmation of the original logic of
colonialism — paying lip service to the Indigenous peoples of the region but
subsequently reinscribing settler names and histories on the landscapes. But settler
studies, from what I’ve read, doesn’t really discuss any new ways to confront that.
It doesn’t problematize it at the same time as declaring it.

Rita: Right. It depends on your audience.

Jeff: 1f you think about it, the most effective times I’ve used the term settler have
been in spaces where folks are most resistant to it. And then it creates these
tensions, but it also creates these great conversations about what is their role and
responsibilities. I think folks become complacent with the term. There are several
Indigenous words for settlers that provide deeper insights into the violence and
destructiveness of historic and ongoing colonization. For example, yonega is a
Tsalagi (Cherokee) term for white settlers, which connotes “foam of the water;
moved by wind and without its own direction; clings to everything that’s solid.”
Wasicu is a Dakota term for settlers, which means “taker of fat.” In the northwest,
hwunitum is a Hul’qumi’num and SENCOFEN word for settler, that some have
described as “the hungry people”. None of the above terms are positive reflections
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of settler society and represent the lived experiences of Indigenous nations amidst
settler occupation. Often hearing that the word settler is offensive to some people
or polarizing, I find that using Indigenous words to describe settler relationships
can help to re-center the discussion and potential actions of solidarity back into
community. Just as it is a challenge for Cherokees to be welcomed into another
nation’s territory as strangers, there is an urgent need for settlers to change their
current relationships with the local Indigenous nations on whose territory they
reside. If this is not the relationship one wants to embody, whether as yonega or
hwunitum or any number of Indigenous terms for settler, then the impetus is on the
settler to change the nature of the relationship by taking direction from Indigenous
nations themselves. The ultimate goal is to create the need for a new word or
phrase to describe positive features of a settler-Indigenous relationship.

Corey: We’ve had similar conversations about this Jeff. And I think there is great
potential in using Indigenous terms. It literally makes that Indigenous nation
known to the settler, challenging the lie of Indigenous disappearance. It also
reminds me of that scene on the train in France in Black Skin, White Masks, where
Fanon identifies the enemy and makes himself known. And although the
deployment of ‘settler’ certainly identifies the enemy (to me that is its function), it
fails to make the Indigenous nation known. So, what you’re talking about Jeff, this
sort of counter-performative and thereby transformative demand, is often obscured
by the definitions alone, especially when they are taken out of context, as well as
by settler colonial studies, through their representation of settler colonialism as
transhistorical and inevitable. 1 think this is at least partially attributed to the
overshadowing of Indigenous peoples’ articulations — their own accounts of
Indigenous-settler relations, their own governance, legal and diplomatic orders.
This then also stresses the importance of centering Indigenous resurgence to avoid
the further disavowal of colonization and colonial fatalism, as well as to inform
decolonization efforts.

In the next section, we build on Jeff’s conclusions to consider ways to approach settler-
Indigenous relations in ways that are directed towards disrupting settler colonialism and fostering
Indigenous resurgences.

Responsibility for/in settler colonialism: Indigenous resurgence and
settler solidarities

Above, Jeff discussed the importance of re-centering the discussion and actions of solidarity
back into communities and a transformation of Indigenous-settler relationships. This reflects a
broader trend in Indigenous studies, particularly within the Indigenous resurgence paradigm.
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Indigenous resurgence is not a new phenomenon; as Leanne Simpson writes, it is Indigenous
peoples’ “original instruction” (2011, p. 66). In recent years though, Indigenous resurgence
emerged to signal the importance of a turn away from dominant settler institutions, values, and
ethics towards Indigenous institutions, values and ethics of “interdependency, cycles of change,
balance, struggle, and rootedness” (Alfred, 2009, pp. 110, 250; Coulthard, 2008, 2013; Simpson,
2011, p. 17; Corntassel, 2012, p. 91). This simultaneous ‘turn away and turn to’ reflects Jeft’s
call for a re-centering of community in both discussion and action. Yet, there is much more to
Indigenous resurgence than a ‘turn away’ from settler society. Since Indigenous resurgence is
inherently in contention with settler society, it also has explicit and implicit demands of that
which is being contended with — namely, settler society and its dominant values. Theorists of
Indigenous resurgence, such as Taiaiake Alfred and Leanne Simpson, among others, also express
the possibility for settler society listening, learning, and acting, with respect to one’s position in
relation to the colonial difference, in accordance with and for what is being articulated; in short,
the possibility of settlers being transformed through anti-colonial resistance (see, for instance,
Alfred, 2009, p. 35; Arvin, Tuck & Morill, 2013; Coulthard, 2013; Simpson, 2008 2011).
Indigenous resurgence is ultimately about reframing the conversation around decolonization in
order to re-center and reinvigorate Indigenous nationhood.

Recognizing how settler colonialism works through other forms of power, Indigenous
theorists have also stressed the importance of dismantling other power structures for Indigenous
liberation. For instance, Alfred states that “the end goal of our Waséase — our warrior’s dance” is
the “transform[ation of] the whole of society,” and a “remak[ing of] the entire landscape of
power,” to ultimately “reflect a truly post-imperial vision” (2009, p. 27); Arvin, Tuck and Morrill
(2013) note how, “Native feminist theories offer new and reclaimed ways of thinking through
not only how settler colonialism has impacted Indigenous and settler communities, but also how
feminist theories can imagine and realize different modes of nationalism and alliances in the
future” (p. 9); Coulthard (2013) definitively states that, “for Indigenous nations to live,
capitalism must die”; Simpson (2011) writes that Indigenous resurgence, “requires a disruption
of the capitalist industrial complex and the colonial gender systems (and a multitude of other
institutions and systems) within settler nations” (p. 87); and Smith (2005) notes how sexual,
gendered, and racial power works to naturalize hierarchies that effect both Indigenous and settler
peoples (though, of course, in different ways), subsequently undermining alternatives to settler
colonialism.

It seems clear to us that these explicit and implicit demands expressed through
Indigenous resurgence, also provide important alternative and transformative visions articulated
for Indigenous peoples and/with settlers. As Smith (2005) writes, “when we do not presume that
[settler colonial states] should or will always continue to exist, we create the space to reflect on
what might be more just forms of governance, not only for Native peoples, but for the rest of the
world” (p. 311). This is because, “Indigenous sovereignty and nationhood are predicated on
interrelatedness and responsibility” rather than hypermasculine configurations of sovereignty and
self based on a rejection of interdependency and projection of impermeability (p. 311). At the
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same time, following Coulthard (2014), centering the colonial relation corrects an “excessively
temporal framing of [primitive accumulation]” (p. 58), resists “becoming complicit in the very
structures and processes of domination that [critical theory] ought to oppose” through, for
instance, blanket calls to reclaim the commons (p. 61), and, echoing Smith above, prevents
“overlooking what could prove to be invaluable glimpses into the ethical practices and
preconditions required of a more humane and sustainable world order” (p. 61).

In our collective discussion, we consider the question of solidarity in relation to the
challenges and alternatives articulated above, specifically looking at some of the temporal and
spatial aspects of solidarity building and how these relationships unfold.

Discussion

Rita: We need to problematize the question of solidarity because it separates
issues, as if Indigenous issues are distinctly separate from migration issues, issues
around temporary foreign workers, violence against women, etc. in two ways. One,
it suggests that the white settler nation doesn’t need to maneuver different bodies —
Indigenous bodies, white bodies, bodies of colour, male, female, trans, queer, poor,
disabled, religious, secular, citizens, noncitizen workers, refugees — differently.
And also, in my case, people of colour are also structurally implicated in
dispossession, whether that’s our choice or not. So it posits that ‘your’ issues of
Indigenous land are not separate from ‘my’ issues if I care about racism, sexism,
and that [ must think about the ways they are related to settler colonialism.

Jeff: 1 guess for me ‘solidarity’ gets away from the direct accountability, the trust
elements that are embedded in any relationship that you have. So that trust and
accountability are ongoing feedback loops, if you will, that you have to constantly
renegotiate or reinterpret in order to act in solidarity, or act in concert, or act in
camaraderie. But I think these terms mask the messiness of that overall process.

Corey: I agree with both your critiques. Solidarity does sometimes seem to imply a
distinctness that, like you state Rita, ignores relations and complicity between. And
like you state Jeff, there does seem to be an underlying conceptualization of
solidarity as temporal event.

Jeff: And in terms of the temporal, at what point does forgetfulness become a
problem? A Tsalagi saying, “Live in a longer ‘now’— learn your history and
culture and understand it is what you are now,” urges us to consider that notions of
time are fluid and flexible. After all, the Tsalagi word for “I am forgetting” is
agikewsga, which literally means I am blind or am unable to see something that
happened in the past (Altman and Belt, 2012, p. 232). To live in a longer ‘now’, it
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becomes one’s responsibility to live in tohi, or a process of balance and according
to the pace of the natural world (p. 227). In this sense, 'the longer now' implies not
just a different time scale but also future generational responsibilities. So there is a
different sense of Indigenous place-based and living histories that should be
understood by folks proposing to act in solidarity. If someone is just simply saying
‘I’'m a Canadian, and I don’t know my history’, how useful is that to deepening
solidarity? Maybe that forgetfulness... is also sort of convenient. You haven’t
done the hard work to uncover your role, or your family’s role in, whether it’s
direct colonial actions or just settling here.

Corey: This not knowing, this forgetting of our own histories, just supports the
claiming of space and place. These histories too are obviously entangled and
complex. For instance, my great-great grandfather and his family were settlers in
Ohio, eventually becoming a doctor and Christian missionary in the interior of
China. This side of my family stayed in China — over time, transitioning from
Christian missionaries to foreign capitalists — until the Second World War, when
my great-grandfather was interned and my grandmother with her mother and
brother came to Canada. So my own ancestral history is entangled with the global
structures of settler colonialism, capitalism, christianity, white supremacy and
imperialism. And how does this affect my own approaches and thoughts to
solidarity? If I’'m responsible to Indigenous peoples who have been and continue to
be displaced and dispossessed by myself and my ancestors, and thus accountable
to the structures and practices of settler colonialism and ultimately their
destruction, am I not also responsible for my ancestors who served as missionaries
and capitalists in China, and thus accountable to the structures and practices
undergirding those acts? How does this longer, entangled, complex history
contribute to solidarity practices with Indigenous peoples, and (in combination
and/or isolation) amongst settlers ourselves?

Rita: 1t is a challenge to know what it means to be ‘fully grounded’, in a social and
political sense. Growing up in the UK as a brown person in the 1970s and 1980s,
during the era of overt police racism, the rise of the National Front, the anti-
immigrant stance of Margaret Thatcher, I recall noting that there was a battlefield
and that I was in solidarity with nonwhites. When 1 first arrived in Canada, the
terrain shifted. 1 remember a series of racist incidences my family and I
experienced. One of them was when my brother went to apply for a job as a bar
tender and, in the window it said, ‘No dogs allowed, no Indians allowed’. He was
mad when he got home, we were all angry. It took us a few months to realize that
the notice was about Indigenous peoples, not us as peoples from India. But the
connections and differences started to form in my mind. I find it helpful when I
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think of the history of colonialisms, of my family, and my role in Canada now to
use ‘settler colonialism’ because it centres the dispossession of land as a
distinguishing and ongoing colonial feature. Colonial assemblages certainly exist
in India today too, such as in the road or education system but this is not
government by a colonial body. The challenge is when we see colonialisms and
racisms as separate, because the dispossession of Indigenous peoples lands is
related to the history of British and European imperialism in India, Africa, the
Caribbean, and other parts of the world, and also continuing. And these are
patriarchal, heteronormative, ablest, and capitalist imperial formations that remain
relevant today.

Corey: This relational, interdependent focus is also important amongst settlers
ourselves — perhaps as a way to counter the flattening of differences that occurs
amongst settlers, particularly in solidarity work. Settlers obviously need to be
doing our own work and challenging ‘our’ institutions and practices that serve to
protect or further colonization. But we can’t do this if we flatten the differences
and ignore the inequalities and power relationships that exist within settler society.
Not only does such flattening prevent much needed alliances but flattening itself
can actually work to protect certain elements of settler colonialism. For instance,
white supremacy works to naturalize whife settler presence. In terms of solidarity
then, I find it problematic for myself, as a white, class privileged, cis-hetero, and
able bodied male (as well as people like me) to demand other peoples to act in
solidarity, while also not holding myself (and others like me) responsible and
accountable to other forms of violence that may be a contributing factor to the
further reification of structures that support settler colonialism, like the State. Now
I’m not arguing for the continued eschewal of Indigenous governance and legal
orders because others experience violence, but rather, that the substantive
recognition of Indigenous governance and legal orders also requires a dismantling
of other, related forms of domination. This latter dismantling I see as necessary but
also insufficient for the dismantling of settler colonialism. These sites and spaces
of domination and resistance are distinct, but also connected dialectically. This
seems to be something that settlers, white settlers specifically, have yet to
articulate and take up, critique and act against. And this is perhaps most evident in
how settlers seem to be continuously waiting for instruction from Indigenous
peoples on how to act.

Rita: 1 wonder if this relational approach is a more useful direction for settler
colonial studies, not unlike the kind of work you do Jeff, in thinking about
colonialism in a global, comparative context.
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Jeff: And I think, the more you can make those links, the British occupation of
Maori territory is directly related to HBC’s strategy to begin treaty making here...
All those things are interrelated. They are shared, and they are seen as shared
strategies. The other thing I see is this impulse to delocalize it... it’s always that
kind of Free Tibet Syndrome... the further away acts of genocide are from your
location, the more outrage expressed at these injustices. It’s a way of avoiding
complicity, but it’s also a way of recasting the gaze. It’s like, “We’re not going to
look right here, because this appears to be fairly peaceful’ And so it’s always that
sort of re-directing away from localized responsibility, and almost magnifying
impacts farther away.

Rita: So what settler colonial studies does do, is help us relocate to locality, which
is helpful. You mention the HBC. I wonder what was the relationship between the
Hudson Bay Company in Canada and the East India Company or the East Africa
Company? If we’re thinking about settler colonialism as a structure, how is it
related to other modalities of gendered and sexualized white supremacy? How are
the logics of State sovereignty and authority over nonwhite bodies connected? If
we’re thinking about it, as non-Indigenous peoples being ‘in solidarity’, part of
that is locating, attacking the whole structure of imperialism that is deeply
gendered and homonationalist, that depends on neo-liberal projects of prioritizing
able-bodied workers who can serve capitalism.

Corey: Part of this, I think, what we’ve been discussing here, relates to what I
sometimes see as the framing of ‘settler’ as event, rather than structure — where we
are perhaps overly focused on the question of ‘who’ at the expense of the ‘how’. If
we don’t understand how settlers are produced we run the risk of representing
settlers as some sort of transhistorical subject with transhistorical practices. So I’'m
worried that while in one moment the term ‘settler’ denaturalizes our — that is all
non-Indigenous peoples — presence on Indigenous lands, in the next, and through
this construction of the ‘settler’ as transhistorical, we renaturalize it. In short, we
go from a disavowal of colonization, to its representation as inevitable. Here is
where I think a historical materialist or genealogical approach to the production of
settler subjects may be useful in showing how this production is conditioned by
but also contingent on a number of factors — white supremacy, hetero-patriarchy,
capitalism, colonization, the eschewal of Indigenous governance and legal orders,
environmental degradation, etc. Now this is also not to say that the binary of
Indigenous/Settler isn’t accurate. I think its fundamental. Rather, 1 think it is
possible and important to recognize that there have been, and are, individuals (or
even collectives) that might be referred to as something other than settlers by
Indigenous peoples, perhaps as cousins. Or in a similar vein, that there have been
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and are practices by settlers that aren’t colonial (and here is where centering
Indigenous peoples’ accounts of Indigenous-settler relations, as well as their own
governance, legal and diplomatic orders is crucial). But I think it’s just as
important to recognize that these relations have and do not occur despite settler
colonial and imperial logics, and thus outside of the binary. Rather, such relations
occur in the face of it. The binary then is fundamental as the logics that uphold the
binary cannot be ignored due to the existence of possiblly good relations as the
logics that uphold the binary threaten those relations through the pursuit of the
elimination of Indigenous peoples.

Rita: Yet, how do we act in light of these entanglements, and with, rather than
overcoming differences?

Corey: Tuck and Yang (2012) had this really great article, “Decolonization is not a
Metaphor.” In it, they talk about the importance of an ethics of incommensurability
— a recognition of how anti-racist and anti-capitalist struggles are
incommensurable with decolonization. But what I’ve been thinking about recently
is whether these struggles are incompatible. For example, in the Indigenous
resurgence literature, there is a turn away, but it’s also not an outright rejection. It
also demands settlers to change. Yet recognizing that settlers are (re)produced, the
change demanded is not just an individual transformation, but one connected to
broader social, economic, and political justice. There are then, it seems, potential
lines of affinity between decolonization and others, though incommensurable,
struggles. And in order to sustain this compatibility in the face of
incommensurability, relationships are essential in order to maintain accountability
and to resist repeating colonial and other relations of domination, as well as, in
very strategic terms, in supporting each other’s resistance.

Rita: As some anti-racist and Indigenous feminists have long argued, it’s not
possible for people of colour to confront different racisms without thinking about
sexism, capitalist exploitation, homophobia and transphobia, Indigenous struggles
— they are tied to one another. There is an affinity between decolonization and
other struggles. Differently positioned people of colour and Indigenous peoples are
not operating with the same kinds or degrees of authority as whites or each other,
but nonetheless we are not outside of these relations and forces of power.

Jeff: 1 like building off Tuck and Yang too. It’s a way of showing the linkages
across these movements, but also how they can be tighter. How can we deepen
them and focus on the everyday acts of resurgence that Indigenous peoples engage
n?
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Rita: What you say reminds me Corey about a question you have raised in another
context on temporal and spatial solidarities.

Corey: In June 2013, at Congress, you both were on a panel titled “Solidarities,
Territorialities, and Embodiments.” At this panel, Jeff, you seemed to be
challenging Rita’s notion of “temporary solidarities” by emphasizing the
importance of relationship grounded in place. So I first would question how useful
‘temporary solidarities’ as a concept is. Second, I'm wondering about the
importance of bringing the role of territorialities within these discussions of
solidarity themselves. Maybe, Jeft, what you were talking about at Congress and in
conversations you and I have had, is a gesturing towards what we could potentially
call ‘spatial solidarities’ — or bringing spatiality into discussions of solidarity.

Jeff: As the late Vine Deloria, Jr. (2001) has said, “power and place produce
personality.” In this sense, place-based relationships are personal and anything
approaching spatial solidarity would entail the regeneration of Indigenous
languages, ceremonial life, living histories, and nationhood. For this reason, spatial
solidarities can be a way to localize struggles for Indigenous resurgence. While the
“Idle No More” movement, which began in 2012 in Canada as a response to
proposed legislation by Prime Minister Stephen Harper’s government that
undermined Indigenous protections of land and water, tapped into an ongoing and
collective Indigenous struggle for land, culture and community, the settler support
for it was predominantly temporally driven and performative rather than localized
and land-based. 1 find that the most powerful mobilization for change happens
when the spatial and temporal intersect.

Rita: This centering of land strikes me as constitutive to any kind of political work
with Indigenous peoples. Can you give an example Jeft?

Jeff: One example might be how settlers are welcomed onto Indigenous homelands
among Native nations in Australia. Beginning in the 1980°s, Tasmanian activist
and lawyer, Michael Mansell, issued ‘Aboriginal Passports’ to an Indigenous
delegation visiting Libya in 1988. More recently, Aboriginal Passports have been
issued to non-Indigenous people living on Indigenous homelands. Someone
visiting Indigenous homelands in Australia can apply for an Aboriginal Passport
and sign a pledge stating that, “We do not support the colonial occupation of
Aboriginal and Torres Strait Islander lands” (Aboriginal Passport Ceremony,
2012). This innovative strategy challenges the authority of the Australian
government to regulate the travel of visitors onto Indigenous homelands and raises
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awareness of contemporary struggles of Indigenous peoples in order to build
solidarity for future movements.

Rita: Corey, your question is helpful, and Jeff’s response also helps me think
through the movement between time-situated and place-based practices of
‘solidarity’ and ways of thinking about these situated practices in terms of an ethos
of ‘unsettled solidarities’ that moves across time and space, that is a way of being
in the world, a set of ongoing relations. Where I, where we, are never outside of
struggle, everyone is ‘structurally implicated’ in the dispossession of Indigenous
lands. Everyone is differentially structurally implicated, where the ideology of
presumed consent underlies settler colonialism.

Jeff: 1 would add that living on another Indigenous nation’s territory also carries an
obligation to support those defending their homelands. Cheryl Bryce from
Songhees First Nation started the “Community Tool Shed” in 2009 to generate
support for the restoration of Lekwungen food systems. The Community Tool
Shed in Victoria, British Columbia, is where settlers and Indigenous peoples can
come together to rid the land of invasive species, such as Scottish Broom, and to
revitalize traditional plants such as kwetlal or camas. Cheryl’s focus for this
informal group is on reclaiming traditional place names, educating people about
the destructiveness of invasive species, and reinstating Lekwungen food systems.
The tool shed meets once per month to pull invasive species on places that have
been managed by Cheryl’s family for generations, such as Meegan (aka, Beacon
Hill Park), and Sitchamalth (Willows Beach). To a ‘resident’ of Lekwungen
homelands, the above-mentioned places are public lands. This demonstrates the
urgency of reclaiming Indigenous place names in tandem with the restoration of
Indigenous foodscapes and landscapes. The May 22, 2013 reclamation of the name
PKOLS (formerly known as Mount Douglas) is one of many examples where
communities can come together to demand representation on their own terms.
These are everyday acts of resurgence that highlight the terrain of Indigenous
struggles to restore and reconnect a place-based existence.

Corey: And both examples you highlighted Jeff do not foreclose a wide-range of
participants. The PKOLS reclamation led by the WSANEC peoples, involved
participation from Indigenous peoples across Vancouver Island and across Turtle
Island, it involved the university through the Indigenous Governance program, and
it involved local, non-Indigenous, activist groups, most notably Social Coast. The
Community Tool Shed, a project that I’ve also been involved in for the past two
years, does something similar. What I find really interesting in this work is that
settlers and Indigenous peoples challenge our environmentally degraded and
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colonial present simultaneously. Yet, there is still attention paid to the different
roles and responsibilities in this work. For instance, non-Lekwungen people in
removing invasive species, and Lekwungen people in managing these lands and in
harvesting plants such as camas. So unlike other stewardship groups around
Victoria, those participating are not seeking to depoliticize this work, nor do they
argue that this work erases their complicity or their potential complicity in
colonization. In supporting Cheryl’s assertion of her roles and responsibilities, they
aren’t seeking to restore land in order to claim it for themselves. They aren’t Locke
redux. And, given the nature and extent of Broom here — you find it pretty much
everywhere around Southern Vancouver Island, something like 18,000 seeds are
produced in a single plant, and those seeds can lie dormant for up to thirty years —
pulling broom one time really does not mean much. So there is a demand for long-
term work, which itself can help build accountability through such place-based
relationships. And since land is the irreducible element of settler colonialism, and
that environmental degradation has often proceeded through and in support of
settler colonialism, it provides an example of non-Indigenous practices with the
land that aren’t necessarily colonial. Now I’m not saying that this is an example of
decolonization or that those involved are somehow not settlers. After all,
decolonization and the transformation of settlers requires subjective and objective
transformations. Rather it’s a practice that does not reify colonization, and thus
challenges settler colonial studies construction of settler colonialism as inevitable
and transhistorical.

Conclusion

Decontextualized conceptions of settler colonial studies, ‘settler’, and solidarity risk further
eschewing Indigenous peoples and thereby reifying the stolen land each of the above is founded
upon. Perhaps, most centrally, this is done through de-centering Indigenous peoples own
articulations of Indigenous-settler relations, their governance, legal, and diplomatic orders, and
the transformative visions entailed within Indigenous political thought. Such de-centering has the
potential to present settler colonialism as complete or transhistorical, as inevitable, rather than
conditioned and contingent. This failure to attend to the conditions and contingency of settler
colonialism can also be traced to the marginalization of how colonization actually proceeds
across time and space. That is, as entangled with other relations of domination, and not only
through structures, but also practices that serve as, what Paige Raibmon (2008) refers to,
“microtechniques of dispossession.” Those who critique settler colonialism through
transhistorical representations are then able to feel good and satisfied about their criticisms,
despite their ahistoricism and decontextualization, and thus their own role in actually sustaining
colonial power by failing to attend to its conditions and contingency.
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We ask: what good is it to analyze settler colonialism if that analysis does not shed light
on sites of contradiction and weakness, the conditions for its reproduction, or the spaces and
practices of resistance to it? What is the purpose of deploying ‘settler’ without attention to its
utility, to what it alludes to or eludes from? What good is solidarity if it cannot attend to the
literal (and stolen) ground on which people stand and come together upon?

In this paper, we have argued for a contextual approach to the questions of settler
colonialism, settlers, and solidarity. It is ultimately about accountability to each other, as the
Tsalagi word, digadatsele’i suggests, and treating Indigenous resurgence as a process that cannot
occur in isolation. This, as argued throughout this paper, demands a centering of and support for
Indigenous resurgences, and a shift from a one-dimensional to a relational approach to settler
colonial analyses that is connected to the issue of other Others. This also demands place-based
solidarities — that is, relationships and practices — that center both Indigenous resurgences and
more relational approaches to settler colonial power. After all, settler colonialism will not be
undone by analysis alone, but through lived and contentious engagement with the literal and
stolen ground on which people stand and come together upon.

Appendix

“Settle”, according to the Oxford English Dictionary, means.

1. “To seat, place”

2. “To place (material things) in order, or in a convenient or desired position, to adjust (i.e.
one’s clothing)”

3. “To place (a person) in an attitude of repose, so as to be undisturbed for a time”

4. “To cause to take up one’s residence in a place; esp. to establish (a body of persons) as
residents in a town or country; to plant (a colony)”. Two derivatives from the fourth
definition are “to fix or establish permanently (one’s abode, residence, etc.),” and “to
furnish (a place) with inhabitants or settlers”

5. “To fix, implant (something) in (a person’s heart, mind, etc.)”

6. “To set firmly on a foundation, to fix (a foundation) securely”

7. “Of things, esp. of flying or floating objects [...] to come down and remain”

8. “To come together from dispersion or wondering [...] of a body of persons: To direct
their course to a common point”

9. “Of'things: To lodge, come to rest, in a definite place after wandering”

10. “Of persons: To cease from migration and adopt a fixed abode; to establish a permanent
residence [...] become domiciled,” with its derivative as “of a people: to take up its
abode in a foreign country. Also to establish a colony”

11. “To come or bring to rest after agitation”

12. “Of persons: To become composed, to compose oneself to sleep,; to come to a quiet or
orderly state after excitement or restless activity”
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13. “To quiet, tranquilize, compose (a person, his mind, brain, nerves, etc.); to allay
(passion)”

14. “To come to an end of a series of changes or fluctuations and assume a definite form or
condition”

15. “To ensure the stability or permanence of (a condition of things, a quality, a form of
power, etc.)”

16. “To secure or confirm (a person) in a position of authority, an office; to install
permanently, establish in an office, an employment.” (First used in this manner by Hall
in the Chronicles of King Henry VI, 1548: “When Kynge Henry was somewhat setteled in
the realme of Scotlande”)

17. “To establish (a person) in the matrimonial state”

18. “To establish (a person) in the legal possession of property”

19. “To secure (payment, property, title) to, on, or upon (a person) by decree, ordinance, or
enactment”

20. “To subject to permanent regulations, to set permanently in order, place on a permanent
footing (institutions, government)”

21. “To appoint or fix definitely beforehand, to decide upon (a time, place, plan of action,
price, conditions, etc.) [...] to adjust (one’s action) to something”. Derivatives of this
definition include: “to appoint or arrange (something to be done or to take place),” “to
fix by mutual agreement,” “to come to a decision, to decide to do something, to decide
upon (a plan of action, an object of choice),” “to settle for, to decide or agree on, to
content oneself with”

22. “To decide, come to a fixed conclusion on (a question, a matter of doubt or discussion);
to bring to an end (a dispute) by agreement or intervention.” Derivatives of this use
include: “Law. To decide (a case) by arrangement between the contesting parties,” “To
put beyond dispute, establish (a principle, fact) by authority or argument,” *
matters in dispute, to come to terms or agreement with a person”

23. “To close (an account) by a money payment, to pay (an account, bill, score)”

To arrange
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Abstract

Our goal in this article is to remind readers what is unsettling about decolonization.
Decolonization brings about the repatriation of Indigenous land and life; it is not a metaphor for
other things we want to do to improve our societies and schools. The easy adoption of
decolonizing discourse by educational advocacy and scholarship, evidenced by the increasing
number of calls to “decolonize our schools,” or use “decolonizing methods,” or, “decolonize
student thinking”, turns decolonization into a metaphor. As important as their goals may be,
social justice, critical methodologies, or approaches that decenter settler perspectives have
objectives that may be incommensurable with decolonization. Because settler colonialism is built
upon an entangled triad structure of settler-native-slave, the decolonial desires of white, non-
white, immigrant, postcolonial, and oppressed people, can similarly be entangled in resettlement,
reoccupation, and reinhabitation that actually further settler colonialism. The metaphorization of
decolonization makes possible a set of evasions, or “settler moves to innocence”, that
problematically attempt to reconcile settler guilt and complicity, and rescue settler futurity. In
this article, we analyze multiple settler moves towards innocence in order to forward “an ethic of
incommensurability” that recognizes what is distinct and what is sovereign for project(s) of
decolonization in relation to human and civil rights based social justice projects. We also point to
unsettling themes within transnational/Third World decolonizations, abolition, and critical space-
place pedagogies, which challenge the coalescence of social justice endeavors, making room for
more meaningful potential alliances.
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Decolonization, which sets out to change the order of the world, is, obviously, a program
of complete disorder. But it cannot come as a result of magical practices, nor of a natural
shock, nor of a friendly understanding. Decolonization, as we know, is a historical
process: that is to say it cannot be understood, it cannot become intelligible nor clear to
itself except in the exact measure that we can discern the movements which give it
historical form and content.

-Franz Fanon, The Wretched of the Earth, 1963, p. 36

Let us admit it, the settler knows perfectly well that no phraseology can be a substitute
for reality.
-Franz Fanon, The Wretched of the Earth, 1963, p. 45

Introduction

For the past several years we have been working, in our writing and teaching, to bring attention
to how settler colonialism has shaped schooling and educational research in the United States
and other settler colonial nation-states. These are two distinct but overlapping tasks, the first
concerned with how the invisibilized dynamics of settler colonialism mark the organization,
governance, curricula, and assessment of compulsory learning, the other concerned with how
settler perspectives and worldviews get to count as knowledge and research and how these
perspectives - repackaged as data and findings - are activated in order to rationalize and maintain
unfair social structures. We are doing this work alongside many others who - somewhat
relentlessly, in writings, meetings, courses, and activism - don’t allow the real and symbolic
violences of settler colonialism to be overlooked.

Alongside this work, we have been thinking about what decolonization means, what it
wants and requires. One trend we have noticed, with growing apprehension, is the ease with
which the language of decolonization has been superficially adopted into education and other
social sciences, supplanting prior ways of talking about social justice, critical methodologies, or
approaches which decenter settler perspectives. Decolonization, which we assert is a distinct
project from other civil and human rights-based social justice projects, is far too often subsumed
into the directives of these projects, with no regard for how decolonization wants something
different than those forms of justice. Settler scholars swap out prior civil and human rights based
terms, seemingly to signal both an awareness of the significance of Indigenous and decolonizing
theorizations of schooling and educational research, and to include Indigenous peoples on the list
of considerations - as an additional special (ethnic) group or class. At a conference on
educational research, it is not uncommon to hear speakers refer, almost casually, to the need to
“decolonize our schools,” or use “decolonizing methods,” or “decolonize student thinking.” Yet,
we have observed a startling number of these discussions make no mention of Indigenous
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peoples, our/their" struggles for the recognition of our/their sovereignty, or the contributions of
Indigenous intellectuals and activists to theories and frameworks of decolonization. Further,
there is often little recognition given to the immediate context of settler colonialism on the North
American lands where many of these conferences take place.

Of course, dressing up in the language of decolonization is not as offensive as “Navajo
print” underwear sold at a clothing chain store (Gaynor, 2012) and other appropriations of
Indigenous cultures and materials that occur so frequently. Yet, this kind of inclusion is a form of
enclosure, dangerous in how it domesticates decolonization. It is also a foreclosure, limiting in
how it recapitulates dominant theories of social change. On the occasion of the inaugural issue of
Decolonization: Indigeneity, Education, & Society, we want to be sure to clarify that
decolonization is not a metaphor. When metaphor invades decolonization, it kills the very
possibility of decolonization; it recenters whiteness, it resettles theory, it extends innocence to
the settler, it entertains a settler future. Decolonize (a verb) and decolonization (a noun) cannot
easily be grafted onto pre-existing discourses/frameworks, even if they are critical, even if they
are anti-racist, even if they are justice frameworks. The easy absorption, adoption, and
transposing of decolonization is yet another form of settler appropriation. When we write about
decolonization, we are not offering it as a metaphor; it is not an approximation of other
experiences of oppression. Decolonization is not a swappable term for other things we want to do
to improve our societies and schools. Decolonization doesn’t have a synonym.

Our goal in this essay is to remind readers what is unsettling about decolonization - what
is unsettling and what should be unsettling. Clearly, we are advocates for the analysis of settler
colonialism within education and education research and we position the work of Indigenous
thinkers as central in unlocking the confounding aspects of public schooling. We, at least in part,
want others to join us in these efforts, so that settler colonial structuring and Indigenous critiques
of that structuring are no longer rendered invisible. Yet, this joining cannot be too easy, too
open, too settled. Solidarity is an uneasy, reserved, and unsettled matter that neither reconciles
present grievances nor forecloses future conflict. There are parts of the decolonization project
that are not easily absorbed by human rights or civil rights based approaches to educational
equity. In this essay, we think about what decolonization wants.

There is a long and bumbled history of non-Indigenous peoples making moves to
alleviate the impacts of colonization. The too-easy adoption of decolonizing discourse (making
decolonization a metaphor) is just one part of that history and it taps into pre-existing tropes that
get in the way of more meaningful potential alliances. We think of the enactment of these tropes
as a series of moves to innocence (Malwhinney, 1998), which problematically attempt to
reconcile settler guilt and complicity, and rescue settler futurity. Here, to explain why
decolonization is and requires more than a metaphor, we discuss some of these moves to
innocence:

' Asan Indigenous scholar and a settler/trespasser/scholar writing together, we have used forward slashes to reflect
our discrepant positionings in our pronouns throughout this essay.
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1. Settler nativism

11. Fantasizing adoption

1ii. Colonial equivocation

iv. Conscientization

v. At risk-ing / Asterisk-ing Indigenous peoples
vi. Re-occupation and urban homesteading

Such moves ultimately represent settler fantasies of easier paths to reconciliation. Actually, we
argue, attending to what is irreconcilable within settler colonial relations and what is
incommensurable between decolonizing projects and other social justice projects will help to
reduce the frustration of attempts at solidarity; but the attention won’t get anyone off the hook
from the hard, unsettling work of decolonization. Thus, we also include a discussion of
interruptions that unsettle innocence and recognize incommensurability.

The set of settler colonial relations

Generally speaking, postcolonial theories and theories of coloniality attend to two forms of
colonialism®. External colonialism (also called exogenous or exploitation colonization) denotes
the expropriation of fragments of Indigenous worlds, animals, plants and human beings,
extracting them in order to transport them to - and build the wealth, the privilege, or feed the
appetites of - the colonizers, who get marked as the first world. This includes so-thought
‘historic’ examples such as opium, spices, tea, sugar, and tobacco, the extraction of which
continues to fuel colonial efforts. This form of colonialism also includes the feeding of
contemporary appetites for diamonds, fish, water, oil, humans turned workers, genetic material,
cadmium and other essential minerals for high tech devices. External colonialism often requires a
subset of activities properly called military colonialism - the creation of war fronts/frontiers
against enemies to be conquered, and the enlistment of foreign land, resources, and people into
military operations. In external colonialism, all things Native become recast as ‘natural
resources’ - bodies and earth for war, bodies and earth for chattel.

The other form of colonialism that is attended to by postcolonial theories and theories of
coloniality is internal colonialism, the biopolitical and geopolitical management of people, land,
flora and fauna within the “domestic” borders of the imperial nation. This involves the use of

? Colonialism is not just a symptom of capitalism. Socialist and communist empires have also been settler empires
(e.g. Chinese colonialism in Tibet). “In other words,” writes Sandy Grande, “both Marxists and capitalists view land
and natural resources as commodities to be exploited, in the first instance, by capitalists for personal gain, and in the
second by Marxists for the good of all” (2004, p.27). Capitalism and the state are technologies of colonialism,
developed over time to further colonial projects. Racism is an invention of colonialism (Silva, 2007). The current
colonial era goes back to 1492, when colonial imaginary goes global.
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particularized modes of control - prisons, ghettos, minoritizing, schooling, policing - to ensure
the ascendancy of a nation and its white® elite. These modes of control, imprisonment, and
involuntary transport of the human beings across borders - ghettos, their policing, their economic
divestiture, and their dislocatability - are at work to authorize the metropole and conscribe her
periphery. Strategies of internal colonialism, such as segregation, divestment, surveillance, and
criminalization, are both structural and interpersonal.

Our intention in this descriptive exercise is not be exhaustive, or even inarguable; instead,
we wish to emphasize that (a) decolonization will take a different shape in each of these contexts
- though they can overlap® - and that (b) neither external nor internal colonialism adequately
describe the form of colonialism which operates in the United States or other nation-states in
which the colonizer comes to stay. Settler colonialism operates through internal/external colonial
modes simultaneously because there is no spatial separation between metropole and colony. For
example, in the United States, many Indigenous peoples have been forcibly removed from their
homelands onto reservations, indentured, and abducted into state custody, signaling the form of
colonization as simultaneously internal (via boarding schools and other biopolitical modes of
control) and external (via uranium mining on Indigenous land in the US Southwest and oil
extraction on Indigenous land in Alaska) with a frontier (the US military still nicknames all
enemy territory “Indian Country”). The horizons of the settler colonial nation-state are total and
require a mode of total appropriation of Indigenous life and land, rather than the selective
expropriation of profit-producing fragments.

Settler colonialism is different from other forms of colonialism in that settlers come with
the intention of making a new home on the land, a homemaking that insists on settler sovereignty
over all things in their new domain. Thus, relying solely on postcolonial literatures or theories of
coloniality that ignore settler colonialism will not help to envision the shape that decolonization
must take in settler colonial contexts. Within settler colonialism, the most important concern is
land/water/air/subterranean earth (land, for shorthand, in this article.) Land is what is most
valuable, contested, required. This is both because the settlers make Indigenous land their new
home and source of capital, and also because the disruption of Indigenous relationships to land
represents a profound epistemic, ontological, cosmological violence. This violence is not
temporally contained in the arrival of the settler but is reasserted each day of occupation. This is
why Patrick Wolfe (1999) emphasizes that settler colonialism is a structure and not an event. In
the process of settler colonialism, land is remade into property and human relationships to land
are restricted to the relationship of the owner to his property. Epistemological, ontological, and
cosmological relationships to land are interred, indeed made pre-modern and backward. Made
savage.

*In using terms as “white” and “whiteness”, we are acknowledging that whiteness extends beyond phenotype.

* We don’t treat internal/external as a taxonomy of colonialisms. They describe two operative modes of colonialism.
The modes can overlap, reinforce, and contradict one another, and do so through particular legal, social, economic
and political processes that are context specific.
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In order for the settlers to make a place their home, they must destroy and disappear the
Indigenous peoples that live there. Indigenous peoples are those who have creation stories, not
colonization stories, about how we/they came to be in a particular place - indeed how we/they
came to be a place. Our/their relationships to land comprise our/their epistemologies, ontologies,
and cosmologies. For the settlers, Indigenous peoples are in the way and, in the destruction of
Indigenous peoples, Indigenous communities, and over time and through law and policy,
Indigenous peoples’ claims to land under settler regimes, land is recast as property and as a
resource. Indigenous peoples must be erased, must be made into ghosts (Tuck and Ree,
forthcoming).

At the same time, settler colonialism involves the subjugation and forced labor of chattel
slaves®, whose bodies and lives become the property, and who are kept landless. Slavery in
settler colonial contexts is distinct from other forms of indenture whereby excess labor is
extracted from persons. First, chattels are commodities of labor and therefore it is the slave’s
person that is the excess. Second, unlike workers who may aspire to own land, the slave’s very
presence on the land is already an excess that must be dis-located. Thus, the slave is a desirable
commodity but the person underneath is imprisonable, punishable, and murderable. The violence
of keeping/killing the chattel slave makes them deathlike monsters in the settler imagination;
they are reconfigured/disfigured as the threat, the razor’s edge of safety and terror.

The settler, if known by his actions and how he justifies them, sees himself as holding
dominion over the earth and its flora and fauna, as the anthropocentric normal, and as more
developed, more human, more deserving than other groups or species. The settler is making a
new "home" and that home is rooted in a homesteading worldview where the wild land and wild
people were made for his benefit. He can only make his identity as a settler by making the land
produce, and produce excessively, because "civilization" is defined as production in excess of the
"natural" world (i.e. in excess of the sustainable production already present in the Indigenous
world). In order for excess production, he needs excess labor, which he cannot provide himself.
The chattel slave serves as that excess labor, labor that can never be paid because payment would
have to be in the form of property (land). The settler's wealth is land, or a fungible version of it,
and so payment for labor is impossible.® The settler positions himself as both superior and
normal; the settler is natural, whereas the Indigenous inhabitant and the chattel slave are
unnatural, even supernatural.

Settlers are not immigrants. Immigrants are beholden to the Indigenous laws and
epistemologies of the lands they migrate to. Settlers become the law, supplanting Indigenous

> As observed by Erica Neeganagwedgin (2012), these two groups are not always distinct. Neeganagwedgin
presents a history of the enslavement of Indigenous peoples in Canada as chattel slaves. In California, Mexico, and
the U.S. Southwest under the Spanish mission system, Indigenous people were removed from their land and also
made into chattel slaves. Under U.S. colonization, California law stipulated that Indians could be murdered and/or
indentured by any “person” (white, propertied, citizen). These laws remained in effect until 1937.

® See Kate McCoy (forthcoming) on settler crises in early Jamestown, Virginia to pay indentured European labor
with land.
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laws and epistemologies. Therefore, settler nations are not immigrant nations (See also A.J.
Barker, 2009).

Not unique, the United States, as a settler colonial nation-state, also operates as an empire
- utilizing external forms and internal forms of colonization simultaneous to the settler colonial
project. This means, and this is perplexing to some, that dispossessed people are brought onto
seized Indigenous land through other colonial projects. Other colonial projects include
enslavement, as discussed, but also military recruitment, low-wage and high-wage labor
recruitment (such as agricultural workers and overseas-trained engineers), and
displacement/migration (such as the coerced immigration from nations torn by U.S. wars or
devastated by U.S. economic policy). In this set of settler colonial relations, colonial subjects
who are displaced by external colonialism, as well as racialized and minoritized by internal
colonialism, still occupy and settle stolen Indigenous land. Settlers are diverse, not just of white
European descent, and include people of color, even from other colonial contexts. This tightly
wound set of conditions and racialized, globalized relations exponentially complicates what is
meant by decolonization, and by solidarity, against settler colonial forces.

Decolonization in exploitative colonial situations could involve the seizing of imperial
wealth by the postcolonial subject. In settler colonial situations, seizing imperial wealth is
inextricably tied to settlement and re-invasion. Likewise, the promise of integration and civil
rights is predicated on securing a share of a settler-appropriated wealth (as well as expropriated
‘third-world” wealth). Decolonization in a settler context is fraught because empire, settlement,
and internal colony have no spatial separation. Each of these features of settler colonialism in the
US context - empire, settlement, and internal colony - make it a site of contradictory decolonial
desires’.

Decolonization as metaphor allows people to equivocate these contradictory decolonial
desires because it turns decolonization into an empty signifier to be filled by any track towards
liberation. In reality, the tracks walk all over land/people in settler contexts. Though the details
are not fixed or agreed upon, in our view, decolonization in the settler colonial context must
involve the repatriation of land simultaneous to the recognition of how land and relations to land
have always already been differently understood and enacted; that is, a// of the land, and not just
symbolically. This is precisely why decolonization is necessarily unsettling, especially across
lines of solidarity. “Decolonization never takes place unnoticed” (Fanon, 1963, p. 36). Settler
colonialism and its decolonization implicates and unsettles everyone.

" Decolonization is further fraught because, although the setter-native-slave triad structures settler colonialism, this
does not mean that settler, native, and slave are analogs that can be used to describe corresponding identities,
structural locations, worldviews, and behaviors. Nor do they mutually constitute one another. For example,
Indigenous is an identity independent of the triad, and also an ascribed structural location within the triad. Chattel
slave is an ascribed structural position, but not an identity. Settler describes a set of behaviors, as well as a structural
location, but is eschewed as an identity.



8 E. Tuck & K.W. Yang

Playing Indian and the erasure of Indigenous peoples

Recently in a symposium on the significance of Liberal Arts education in the United States, Eve
presented an argument that Liberal Arts education has historically excluded any attention to or
analysis of settler colonialism. This, Eve posited, makes Liberal Arts education complicit in the
project of settler colonialism and, more so, has rendered the truer project of Liberal Arts
education something like trying to make the settler indigenous to the land he occupies. The
attendees were titillated by this idea, nodding and murmuring in approval and it was then that
Eve realized that she was trying to say something incommensurable with what they expected her
to say. She was completely misunderstood. Many in the audience heard this observation: that the
work of Liberal Arts education is in part to teach settlers to be indigenous, as something
admirable, worthwhile, something wholesome, not as a problematic point of evidence about the
reach of the settler colonial erasure.

Philip Deloria (1998) explores how and why the settler wants to be made indigenous,
even if only through disguise, or other forms of playing Indian. Playing Indian is a powerful U.S.
pastime, from the Boston Tea Party, to fraternal organizations, to new age trends, to even those
aforementioned Native print underwear. Deloria maintains that, “From the colonial period to the
present, the Indian has skulked in and out of the most important stories various Americans have
told about themselves” (p. 5).

The indeterminacy of American identities stems, in part, from the nation’s inability
to deal with Indian people. Americans wanted to feel a natural affinity with the
continent, and it was Indians who could teach them such aboriginal closeness.
Yet, in order to control the landscape they had to destroy the original inhabitants.
(Deloria, 1998, p.5)

L. Frank Baum (author of The Wizard of Oz) famously asserted in 1890 that the safety of
white settlers was only guaranteed by the “total annihilation of the few remaining Indians™ (as
quoted in Hastings, 2007). D.H. Lawrence, reading James Fenimore Cooper (discussed at length
later in this article), Nathaniel Hawthorne, Hector St. John de Crevecoeur, Henry David Thoreau,
Herman Melville, Walt Whitman and others for his Studies in Classic American Literature
(1924), describes Americans’ fascination with Indigeneity as one of simultaneous desire and
repulsion (Deloria, 1998).

“No place,” Lawrence observed, “exerts its full influence upon a newcomer until
the old inhabitant is dead or absorbed.” Lawrence argued that in order to meet the
“demon of the continent” head on and this finalize the “unexpressed spirit of
America,” white Americans needed either to destroy Indians of assimilate them
into a white American world...both aimed at making Indians vanish from the
landscape. (Lawrence, as quoted in Deloria, 1998, p. 4).


http://web.archive.org/web/20071209193251/http://www.northern.edu/hastingw/baumedts.htm
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Everything within a settler colonial society strains to destroy or assimilate the Native in
order to disappear them from the land - this is how a society can have multiple simultaneous and
conflicting messages about Indigenous peoples, such as all Indians are dead, located in faraway
reservations, that contemporary Indigenous people are less indigenous than prior generations,
and that all Americans are a “little bit Indian.” These desires to erase - to let time do its thing and
wait for the older form of living to die out, or to even help speed things along (euthanize)
because the death of pre-modern ways of life is thought to be inevitable - these are all desires for
another kind of resolve to the colonial situation, resolved through the absolute and total
destruction or assimilation of original inhabitants.

Numerous scholars have observed that Indigeneity prompts multiple forms of settler
anxiety, even if only because the presence of Indigenous peoples - who make a priori claims to
land and ways of being - is a constant reminder that the settler colonial project is incomplete
(Fanon, 1963; Vine Deloria, 1988; Grande, 2004; Bruyneel, 2007). The easy adoption of
decolonization as a metaphor (and nothing else) is a form of this anxiety, because it is a
premature attempt at reconciliation. The absorption of decolonization by settler social justice
frameworks is one way the settler, disturbed by her own settler status, tries to escape or contain
the unbearable searchlight of complicity, of having harmed others just by being one’s self. The
desire to reconcile is just as relentless as the desire to disappear the Native; it is a desire to not
have to deal with this (Indian) problem anymore.

Settler moves to innocence

We observe that another component of a desire to play Indian is a settler desire to be made
innocent, to find some mercy or relief in face of the relentlessness of settler guilt and haunting
(see Tuck and Ree, forthcoming, on mercy and haunting). Directly and indirectly benefitting
from the erasure and assimilation of Indigenous peoples is a difficult reality for settlers to accept.
The weight of this reality is uncomfortable; the misery of guilt makes one hurry toward any
reprieve. In her 1998 Master’s thesis, Janet Mawhinney analyzed the ways in which white people
maintained and (re)produced white privilege in self-defined anti-racist settings and
organizations.® She examined the role of storytelling and self-confession - which serves to equate
stories of personal exclusion with stories of structural racism and exclusion - and what she terms
‘moves to innocence,” or ‘“‘strategies to remove involvement in and culpability for systems of
domination” (p. 17). Mawhinney builds upon Mary Louise Fellows and Sherene Razack’s (1998)
conceptualization of, ‘the race to innocence’, “the process through which a woman comes to
believe her own claim of subordination is the most urgent, and that she is unimplicated in the
subordination of other women™ (p. 335).

Mawhinney’s thesis theorizes the self-positioning of white people as simultaneously the
oppressed and never an oppressor, and as having an absence of experience of oppressive power

® Thank you to Neoma Mullens for introducing Eve to Mawhinney’s concept of moves to innocence.


http://www.collectionscanada.gc.ca/obj/s4/f2/dsk2/tape15/PQDD_0008/MQ33991.pdf
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relations (p. 100). This simultaneous self-positioning afforded white people in various
purportedly anti-racist settings to say to people of color, “I don’t experience the problems you
do, so I don’t think about it,” and “tell me what to do, you’re the experts here” (p. 103). “The
commonsense appeal of such statements,” Malwhinney observes, enables white speakers to
“utter them sanguine in [their] appearance of equanimity, is rooted in the normalization of a
liberal analysis of power relations” (ibid.).

In the discussion that follows, we will do some work to identify and argue against a series
of what we call ‘settler moves to innocence’. Settler moves to innocence are those strategies or
positionings that attempt to relieve the settler of feelings of guilt or responsibility without giving
up land or power or privilege, without having to change much at all. In fact, settler scholars may
gain professional kudos or a boost in their reputations for being so sensitive or self-aware. Yet
settler moves to innocence are hollow, they only serve the settler. This discussion will likely
cause discomfort in our settler readers, may embarrass you/us or make us/you feel implicated.
Because of the racialized flights and flows of settler colonial empire described above, settlers are
diverse - there are white settlers and brown settlers, and peoples in both groups make moves to
innocence that attempt to deny and deflect their own complicity in settler colonialism. When it
makes sense to do so, we attend to moves to innocence enacted differently by white people and
by brown and Black people.

In describing settler moves to innocence, our goal is to provide a framework of excuses,
distractions, and diversions from decolonization. We discuss some of the moves to innocence at
greater length than others, mostly because some require less explanation and because others are
more central to our initial argument for the demetaphorization of decolonization. We provide this
framework so that we can be more impatient with each other, less likely to accept gestures and
half-steps, and more willing to press for acts which unsettle innocence, which we discuss in the
final section of this article.

Moves to innocence I: Settler nativism

In this move to innocence, settlers locate or invent a long-lost ancestor who is rumored to have
had “Indian blood,” and they use this claim to mark themselves as blameless in the attempted
eradications of Indigenous peoples. There are numerous examples of public figures in the United
States who “remember” a distant Native ancestor, including Nancy Reagan (who is said to be a
descendant of Pocahontas) and, more recently, Elizabeth Warren’ and many others, illustrating
how commonplace settler nativism is. Vine Deloria Jr. discusses what he calls the Indian-
grandmother complex in the following account from Custer Died for Your Sins:

? See Francie Latour’s interview (June 1 2012) with Kim Tallbear for more information on the Elizabeth Warren
example. In the interview, Tallbear asserts that Warren’s romanticized claims and the accusations of fraud are
evidence of ways in which people in the U.S. misunderstand Native American identity. Tallbear insists that to
understand Native American identity, “you need to get outside of that binary, one-drop framework.”


http://www.collectionscanada.gc.ca/obj/s4/f2/dsk2/tape15/PQDD_0008/MQ33991.pdf
http://www.collectionscanada.gc.ca/obj/s4/f2/dsk2/tape15/PQDD_0008/MQ33991.pdf
http://www.collectionscanada.gc.ca/obj/s4/f2/dsk2/tape15/PQDD_0008/MQ33991.pdf
http://www.boston.com/community/blogs/hyphenated_life/2012/06/the_myth_of_native_american_bl.html
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During my three years as Executive Director of the National Congress of
American Indians it was a rare day when some white [person] didn't visit my
office and proudly proclaim that he or she was of Indian descent...

At times | became quite defensive about being a Sioux when these white people
had a pedigree that was so much more respectable than mine. But eventually I
came to understand their need to identify as partially Indian and did not resent
them. I would confirm their wildest stories about their Indian ancestry and would
add a few tales of my own hoping that they would be able to accept themselves
someday and leave us alone.

Whites claiming Indian blood generally tend to reinforce mythical beliefs about
Indians. All but one person I met who claimed Indian blood claimed it on their
grandmother's side. I once did a projection backward and discovered that evidently
most tribes were entirely female for the first three hundred years of white
occupation. No one, it seemed, wanted to claim a male Indian as a forebear.

It doesn't take much insight into racial attitudes to understand the real meaning of
the Indian-grandmother complex that plagues certain white [people]. A male
ancestor has too much of the aura of the savage warrior, the unknown primitive,
the instinctive animal, to make him a respectable member of the family tree. But a
young Indian princess? Ah, there was royalty for the taking. Somehow the white
was linked with a noble house of gentility and culture if his grandmother was an
Indian princess who ran away with an intrepid pioneer...

While a real Indian grandmother is probably the nicest thing that could happen to a
child, why is a remote Indian princess grandmother so necessary for many white
[people]? Is it because they are afraid of being classed as foreigners? Do they need
some blood tie with the frontier and its dangers in order to experience what it
means to be an American? Or is it an attempt to avoid facing the guilt they bear for
the treatment of the Indians? (1988, p. 2-4)

Settler nativism, or what Vine Deloria Jr. calls the Indian-grandmother complex, is a settler
move to innocence because it is an attempt to deflect a settler identity, while continuing to enjoy
settler privilege and occupying stolen land. Deloria observes that settler nativism is gendered and
considers the reasons a storied Indian grandmother might have more appeal than an Indian
grandfather. On one level, it can be expected that many settlers have an ancestor who was
Indigenous and/or who was a chattel slave. This is precisely the habit of settler colonialism,
which pushes humans into other human communities; strategies of rape and sexual violence, and
also the ordinary attractions of human relationships, ensure that settlers have Indigenous and
chattel slave ancestors.

Further, though race is a social construct, Indigenous peoples and chattel slaves,
particularly slaves from the continent of Africa, were/are racialized differently in ways that
support/ed the logics and aims of settler colonialism (the erasure of the Indigenous person and
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the capture and containment of the slave). “Indians and Black people in the US have been
racialized in opposing ways that reflect their antithetical roles in the formation of US society,”
Patrick Wolfe (2006) explains:

Black people’s enslavement produced an inclusive taxonomy that automatically
enslaved the offspring of a slave and any other parent. In the wake of slavery, this
taxonomy became fully racialized in the “one-drop rule,” whereby any amount of
African ancestry, no matter how remote, and regardless of phenotypical
appearance, makes a person Black. (p. 387)

Kim Tallbear argues that the one-drop rule dominates understandings of race in the United States
and, so, most people in the US have not been able to understand Indigenous identity (Latour,
2012). Through the one-drop rule, blackness in settler colonial contexts is expansive, ensuring
that a slave/criminal status will be inherited by an expanding number of ‘black’ descendants.
Yet, Indigenous peoples have been racialized in a profoundly different way. Native American-
ness™ is subtractive: Native Americans are constructed to become fewer in number and /less
Native, but never exactly white, over time. Our/their status as Indigenous peoples/first
inhabitants is the basis of our/their land claims and the goal of settler colonialism is to diminish
claims to land over generations (or sooner, if possible). That is, Native American is a
racialization that portrays contemporary Indigenous generations to be less authentic, less
Indigenous than every prior generation in order to ultimately phase out Indigenous claims to land
and usher in settler claims to property. This is primarily done through blood quantum registries
and policies, which were forced on Indigenous nations and communities and, in some cases,
have overshadowed former ways of determining tribal membership.
Wolfe (2006) explains:

For Indians, in stark contrast, non-Indian ancestry compromised their indigeneity,
producing “half-breeds,” a regime that persists in the form of blood quantum
regulations. As opposed to enslaved people, whose reproduction augmented their
owners’ wealth, Indigenous people obstructed settlers’ access to land, so their
increase was counterproductive. In this way, the restrictive racial classification of
Indians straightforwardly furthered the logic of elimination. (p. 387)

The racializations of Indigenous people and Black people in the US settler colonial nation-state
are geared to ensure the ascendancy of white settlers as the true and rightful owners and
occupiers of the land.

In the national mythologies of such societies, it is believed that white people came
first and that it is they who principally developed the land; Aboriginal peoples are
presumed to be mostly dead or assimilated. European settlers thus become the

' Native American, then, can be a signifier for how Indigenous peoples (over 500 federally recognized tribes and
nations in the U.S. alone) are racialized into one vanishing race in the U.S. settler-colonial context.


http://www.boston.com/community/blogs/hyphenated_life/2012/06/the_myth_of_native_american_bl.html
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original inhabitants and the group most entitled to the fruits of citizenship.”
(Razack, 2002, p. 1-2; emphasis original.)

In the racialization of whiteness, blood quantum rules are reversed so that white people can stay
white, yet claim descendance from an Indian grandmother. In 1924, the Virginia legislature
passed the Racial Integrity Act, which enforced the one-drop rule except for white people who
claimed a distant Indian grandmother - the result of strong lobbying from the aristocratic “First
Families of Virginia” who all claim to have descended from Pocahontas (including Nancy
Reagan, born in 1921). Known as the Pocahontas Exception, this loophole allowed thousands of
white people to claim Indian ancestry, while actual Indigenous people were reclassified as
“colored” and disappeared off the public record"".

Settler nativism, through the claiming of a long-lost ancestor, invests in these specific
racializations of Indigenous people and Black people, and disbelieves the sovereign authority of
Indigenous nations to determine tribal membership. Dakota scholar Kim Tallbear (in an
interview on the recent Elizabeth Warren example), provides an account that echoes and updates
Deloria’s account. Speaking to the many versions of settler nativism she has encountered, in
which people say,

“My great-great grandmother was an Indian princess.” [or] “I'm descended from
Pocohantas.” What Elizabeth Warren said about the high cheekbones, I've had so
many people from across the political spectrum say things that strange or stranger.
And my point is, maybe you do have some remote ancestor. So what? You don't
just get to decide you're Cherokee if the community does not recognize you as
such (as quoted in Latour, 2012).

Ancestry is different from tribal membership; Indigenous identity and tribal membership are
questions that Indigenous communities alone have the right to struggle over and define, not DNA
tests, heritage websites, and certainly not the settler state. Settler nativism is about imagining an
Indian past and a settler future; in contrast, tribal sovereignty has provided for an Indigenous
present and various Indigenous intellectuals theorize decolonization as Native futures without a
settler state.

Moves to innocence II: Settler adoption fantasies

Describing acts of passing, Sara Ahmed (2000) asserts the importance of being able to replace
“the stranger”, or take the place of the other, in the consolidation and (re)affirmation of white
identity. To “become without becoming,” is to reproduce “the other as ‘not-1" within rather than
beyond the structure of the ‘I’ (p. 132). Sherene Razack, reading Ahmed, tells us that

" The 1940 Census only recorded 198 Indians in the State of Virginia. 6 out of 8 tribes in Virginia are currently
unable to obtain federal recognition because of the racial erasure under the Racial Integrity Act (Fiske, 2004).


http://www.boston.com/community/blogs/hyphenated_life/2012/06/the_myth_of_native_american_bl.html
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appropriating the other’s pain occurs when, “we think we are recognizing not only the other’s
pain but his or her difference. Difference becomes the conduit of identification in much the same
way as pain does” (Razack, 2007, p. 379). Discussing the film Dances with Wolves (a cinematic
fiction of a Union soldier in the post-bellum Civil War era who befriends and protects the Lakota
Sioux, who are represented as a noble, dying race), Ahmed critically engages the narrative, in
which a white man (played by Kevin Costner) comes to respect the Sioux,

to the point of being able to dance their dances...the white man in this example is
able to ‘to become without becoming’ (Ahmed, 2000, p. 32)...He alone is
transformed through his encounter with the Sioux, while they remain the
mechanism for his transformation. He becomes the authentic knower while they
remain what is to be known and consumed, and spit out again, as good Indians
who confirm the white man’s position as hero of the story...the Sioux remain
objects, while Kevin Costner is able to go anywhere and be anything. (Ahmed’s
analysis, as discussed by Razack, 2007, p. 379).

For the purposes of this article, we locate the desire to become without becoming [Indian]
within settler adoption fantasies. These fantasies can mean the adoption of Indigenous practices
and knowledge, but more, refer to those narratives in the settler colonial imagination in which
the Native (understanding that he is becoming extinct) hands over his land, his claim to the land,
his very Indian-ness to the settler for safe-keeping. This is a fantasy that is invested in a settler
futurity and dependent on the foreclosure of an Indigenous futurity.

Settler adoption fantasies are longstanding narratives in the United States, fueled by rare
instances of ceremonial ‘“adoptions”, from John Smith’s adoption in 1607 by Powhatan
(Pocahontas’ father), to Lewis Henry Morgan’s adoption in 1847 by Seneca member Jimmy
Johnson, to the recent adoption of actor Johnny Depp by the family of LaDonna Harris, a
Comanche woman and social activist. As sovereign nations, tribes make decisions about who is
considered a member, so our interest is not in whether adoptions are appropriate or legitimate.
Rather, because the prevalence of the adoption narrative in American literature, film, television,
holidays and history books far exceeds the actual occurrences of adoptions, we are interested in
how this narrative spins a fantasy that an individual settler can become innocent, indeed heroic
and indigenized, against a backdrop of national guilt. The adoption fantasy is the mythical trump
card desired by critical settlers who feel remorse about settler colonialism, one that absolves
them from the inheritance of settler crimes and that bequeaths a new inheritance of Native-ness
and claims to land (which is a reaffirmation of what the settler project has been all along).

To more fully explain, we turn to perhaps the most influential version of the adoption
narrative, penned by James Fenimore Cooper in 1823-1841. James Fenimore, son of “that genius
in land speculation William Cooper” (Butterfield, 1954, p. 374), grew up in Six Nations territory
that his father had grabbed and named after himself as Cooperstown, New York. In these
Iroquois lakes, forests, and hills, James Fenimore, and later his daughter, Susan, imagined for
themselves frontier romances full of tragic Indians, inventive and compassionate settlers, and
virginal white/Indian women in virgin wilderness. Cooper’s five-book series, collectively called
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the Leatherstocking Tales, are foundational in the emergence of American literature. Melville
called Cooper “our national author” and it was no exaggeration. His were the most widely read
novels of the time and, in the age of the printing press, this meant they were the most circulated
books in a U.S. print-based popular culture. Mass print established national language and
identity, an “imagined community” (Anderson, 1991) from which emerges ‘America’ as a nation
as opposed to just an assortment of former colonies. The Tales are credited with the
constructions of the vanishing Indian, the resourceful Frontiersman, and the degenerate Negro:
the pivotal triad of archetypes that forms the basis for an American national literature.

The Last of Mohicans is undoubtedly the most famous among the 7ales and has been
remade®? into three separate television series in 1957, 1971, and 2004; an opera in 1977; a BBC
radio adaptation in 1995; a 2007 Marvel comic book series; a stage drama in performance since
2010; and eleven separate films spanning 1912 to 1992. In a sense, Last of the Mohicans is a
national narrative that has never stopped being remade™.

Across all five books, Cooper’s epic hero is Natty Bumppo, a white man ‘gone native’, at
home in nature, praised for his wisdom and ways that are both Indian and white. In Last of the
Mohicans, this hero becomes the adopted son of Chingachgook, fictional chief of the fictional
tribe “Mohicans”, who renames Natty, Nathaniel Hawkeye - thus legitimating and completing
his Indigeneity. At the same time, Chingachgook conveniently fades into extinction. In a critical
symbolic gesture, Chingachgook hands over his son Uncas - the last of the Mohicans - to the
adopted, Indigenized white man, Hawkeye. When Uncas dies, the ramification is obvious:
Hawkeye becomes without becoming the last of the Mohicans. You are now one of us, you are
now Native. “The pale-faces are masters of the earth, and the time of the red-men has not yet
come again” (Cooper 2000, p.407).

Cooper’s books fantasize the founding and expansion of the U.S. settler nation by
fictionalizing the period of 1740-1804, distilled into the single narrative of one man. The arc of
his life stands in for the narrative of national development: the heroic settler Natty Bumppo
transitions from British trapper to ‘native’ American, to prairie pioneer in the new Western
frontier. Interestingly, the books themselves were written in reverse chronological order, starting
with the pioneer, going backwards in time. Through such historical hypnosis, settler literature
fabricates past lives, all the way back to an Indian past. ‘I am American’ becomes ‘I was
frontiersman, was British, was Indian’.

In this fantasy, Hawkeye is both adopter and adoptee. The act of adopting indigenous
ways makes him ‘deserving’ to be adopted by the Indigenous. Settler fantasies of adoption
alleviate the anxiety of settler un-belonging. He adopts the love of land and therefore thinks he
belongs to the land. He is a first environmentalist and sentimentalist, nostalgic for vanishing

' Tellingly, these remakes were produced in Canada, Britain, Germany and the United States.

 To include all the ‘remakes’ of the story in its different forms (e.g. the post 9/11 historical fiction Gangs of New
York, the 2009 film Avatar, or the 2011 film The Descendants - also discussed in this article), would require an
exhaustive and exhausting account well beyond the scope of this article.
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Native ways. In today’s jargon, he could be thought of as an eco-activist, naturalist, and Indian
sympathizer. At the same time, his cultural hybridity is what makes him more ‘fit’ to survive -
the ultimate social Darwinism - better than both British and Indian; he is the mythical American.
Hawkeye, hybrid white and Indian, becomes the reluctant but nonetheless rightful inheritor of
the land and warden of its vanishing people.

Similarly, the settler intellectual who hybridizes decolonial thought with Western critical
traditions (metaphorizing decolonization), emerges superior to both Native intellectuals and
continental theorists simultaneously. With his critical hawk-eye, he again sees the critique better
than anyone and sees the world from a loftier station'®. It is a fiction, just as Cooper’s Hawkeye,
just as the adoption, just as the belonging.

In addition to fabricating historical memory, the Tales serve to generate historical
amnesia. The books were published between 1823-1841, at the height of the Jacksonian period
with the Indian Removal Act of 1830 and subsequent Trail of Tears 1831-1837. During this time,
46,000 Native Americans were removed from their homelands, opening 25 million acres of land
for re-settlement. The Tales are not only silent on Indian Removal but narrate the Indian as
vanishing in an earlier time frame, and thus Indigenous people are already dead prior to removal.

Performing sympathy is critical to Cooper’s project of settler innocence. It is no accident
that he is often read as a sympathizer to the Indians (despite the fact that he didn’t know any) in
contrast to Jackson’s policies of removal and genocide. Cooper is cast as the ‘innocent’ father of
U.S. ideology, in contrast to the ‘bad white men’ of history.

Performing suffering is also critical to Cooper’s project of settler innocence. Hawkeye
takes on the (imagined) demeanor of the vanishing Native - brooding, vengeful, protecting a
dying way of life, and unsuccessful in finding a mate and producing offspring. Thus sympathy
and suffering are the tokens used to absorb the Native Other’s difference, coded as pain, the ‘not-
I’ into the ‘T’.

The settler’s personal suffering feeds his fantasy of mutuality. The 2011 film, The
Descendants, is a modern remake of the adoption fantasy (blended with a healthy dose of settler
nativism). George Clooney’s character, “King” is a haole hypo-descendant of the last surviving
princess of Hawai’i and reluctant inheritor of a massive expanse of land, the last wilderness on
the Island of Kauai. In contrast to his obnoxious settler cousins, he earns his privilege as an
overworked lawyer rather than relying on his unearned inheritance. Furthermore, Clooney’s
character suffers - he is a dysfunctional father, heading a dysfunctional family, watching his wife
wither away in a coma, learning that she cheated on him - and so he is somehow Hawaiian at
heart. Because pain is the token for oppression, claims to pain then equate to claims of being an
innocent non-oppressor. By the film’s end, King goes against the wishes of his profiteering
settler cousins and chooses to “keep” the land, reluctantly accepting that his is the steward of the
land, a responsibility bequeathed upon him as an accident of birth. This is the denouement of

' His lament is that no one else can see what he sees, just as Hawkeye laments his failed attempts to rescue white
people from bad Indians, and good Indians from ignorant white people. He is the escapee from Plato’s Cave. The
rest of us are stuck in the dark.
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reconciliation between the settler-I and the interiorized native-not-I within the settler. Sympathy
and suffering are profoundly satisfying for settler cinema: The Descendants was nominated for 5
Academy Awards and won for Best Adapted Screenplay in 2012.

The beauty of this settler fantasy is that it adopts decolonization and aborts it in one
gesture. Hawkeye adopts Uncas, who then conveniently dies. King adopts Hawai’i and negates
the necessity for ea, Kanaka Maoli sovereignty. Decolonization is stillborn - rendered irrelevant
because decolonization is already completed by the indigenized consciousness of the settler.
Now ‘we’ are all Indian, all Hawaiian, and decolonization is no longer an issue. ‘Our’ only
recourse is to move forward, however regretfully, with ‘our’ settler future.

In the unwritten decolonial version of Cooper’s story, Hawkeye would lose his land back
to the Mohawk - the real people upon whose land Cooperstown was built and whose rivers,
lakes, and forests Cooper mined for his frontier romances. Hawkeye would shoot his last arrow,
or his last long-rifle shot, return his eagle feather, and would be renamed Natty Bumppo, settler
on Native land. The story would end with the moment of this recognition. Unresolved are the
questions: Would a conversation follow after that between Native and the last settler? Would the
settler leave or just vanish? Would he ask to stay, and if he did, who would say yes? These are
questions that will be addressed at decolonization, and not a priori in order to appease anxieties
for a settler future.

Moves to innocence I1I: Colonial equivocation

A more nuanced move to innocence is the homogenizing of various experiences of oppression as
colonization. Calling different groups ‘colonized’ without describing their relationship to settler
colonialism is an equivocation, “the fallacy of using a word in different senses at different stages
of the reasoning" (Etymonline, 2001). In particular, describing all struggles against imperialism
as ‘decolonizing’ creates a convenient ambiguity between decolonization and social justice work,
especially among people of color, queer people, and other groups minoritized by the settler
nation-state. ‘We are all colonized,” may be a true statement but is deceptively embracive and
vague, its inference: ‘None of us are settlers.” Equivocation, or calling everything by the same
name, is a move towards innocence that is especially vogue in coalition politics among people of
color.

People of color who enter/are brought into the settler colonial nation-state also enter the
triad of relations between settler-native-slave. We are referring here to the colonial pathways that
are usually described as ‘immigration’ and how the refugee/immigrant/migrant is invited to be a
settler in some scenarios, given the appropriate investments in whiteness, or is made an illegal,
criminal presence in other scenarios. Ghetto colonialism, prisons, and under resourced
compulsory schooling are specializations of settler colonialism in North America; they are


http://www.etymonline.com/index.php?term=equivocation
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produced by the collapsing of internal, external, and settler colonialisms, into new blended
categories™.

This triad of settler-native-slave and its selective collapsibility seems to be unique to
settler colonial nations. For example, all Aleut people on the Aleutian Islands were collected and
placed in internment camps for four years after the bombing of Dutch Harbor; the stated
rationale was the protection of the people but another likely reason was that the U.S.
Government feared the Aleuts would become allies with the Japanese and/or be difficult to
differentiate from potential Japanese spies. White people who lived on the Aleutian Islands at
that same time were not interned. Internment in abandoned warehouses and canneries in
Southeast Alaska was the cause of significant numbers of death of children and elders, physical
injury, and illness among Aleut people. Aleut internment during WWII is largely ignored as part
of U.S. history. The shuffling of Indigenous people between Native, enslavable Other, and
Orientalized Other'® shows how settler colonialism constructs and collapses its triad of
categories.

This colonizing trick explains why certain minorities can at times become model and
quasi-assimilable (as exemplified by Asian settler colonialism, civil rights, model minority
discourse, and the use of ‘hispanic’ as an ethnic category to mean both white and non-white) yet,
in times of crisis, revert to the status of foreign contagions (as exemplified by Japanese
Internment, Islamophobia, Chinese Exclusion, Red Scare, anti-Irish nativism, WWII anti-
semitism, and anti-Mexican-immigration). This is why ‘labor’ or ‘workers’ as an agential
political class fails to activate the decolonizing project. “[S]hifting lines of the international
division of labor” (Spivak, 1985, p. 84) bisect the very category of labor into caste-like bodies
built for work on one hand and rewardable citizen-workers on the other. Some labor becomes
settler, while excess labor becomes enslavable, criminal, murderable.

The impossibility of fully becoming a white settler - in this case, white referring to an
exceptionalized position with assumed rights to invulnerability and legal supremacy - as
articulated by minority literature preoccupied with “glass ceilings” and “forever foreign” status
and “myth of the model minority”, offers a strong critique of the myth of the democratic nation-
state. However, its logical endpoint, the attainment of equal legal and cultural entitlements, is
actually an investment in settler colonialism. Indeed, even the ability to be a minority citizen in
the settler nation means an option to become a brown settler. For many people of color,
becoming a subordinate settler is an option even when becoming white is not.

“Following stolen resources” is a phrase that Wayne has encountered, used to describe
Filipino overseas labor (over 10% of the population of the Philippines is working abroad) and
other migrations from colony to metropole. This phrase is an important anti-colonial framing of a

» E.g. Detention centers contain the foreign, non-citizen subject who is paradoxically outside of the nation yet at the
mercy of imperial sovereignty within the metropole.

'® We are using Orientalized Other in sense of the enemy other, following Edward Said’s (1978) analysis of
Orientalism.
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colonial situation. However an anti-colonial critique is not the same as a decolonizing
framework; anti-colonial critique often celebrates empowered postcolonial subjects who seize
denied privileges from the metropole. This anti-to-post-colonial project doesn’t strive to undo
colonialism but rather to remake it and subvert it. Seeking stolen resources is entangled with
settler colonialism because those resources were nature/Native first, then enlisted into the service
of settlement and thus almost impossible to reclaim without re-occupying Native land.
Furthermore, the postcolonial pursuit of resources is fundamentally an anthropocentric model, as
land, water, air, animals, and plants are never able to become postcolonial; they remain objects to
be exploited by the empowered postcolonial subject.

Equivocation is the vague equating of colonialisms that erases the sweeping scope of land
as the basis of wealth, power, law in settler nation-states. Vocalizing a ‘muliticultural’ approach
to oppressions, or remaining silent on settler colonialism while talking about colonialisms, or
tacking on a gesture towards Indigenous people without addressing Indigenous sovereignty or
rights, or forwarding a thesis on decolonization without regard to unsettling/deoccupying land,
are equivocations. That is, they ambiguously avoid engaging with settler colonialism; they are
ambivalent about minority / people of color / colonized Others as settlers; they are cryptic about
Indigenous land rights in spaces inhabited by people of color.

Moves to innocence IV: Free your mind and the rest will follow

Fanon told us in 1963 that decolonizing the mind is the first step, not the only step toward
overthrowing colonial regimes. Yet we wonder whether another settler move to innocence is to
focus on decolonizing the mind, or the cultivation of critical consciousness, as if it were the sole
activity of decolonization; to allow conscientization to stand in for the more uncomfortable task
of relinquishing stolen land. We agree that curricula, literature, and pedagogy can be crafted to
aid people in learning to see settler colonialism, to articulate critiques of settler epistemology,
and set aside settler histories and values in search of ethics that reject domination and
exploitation; this is not unimportant work. However, the front-loading of critical consciousness
building can waylay decolonization, even though the experience of teaching and learning to be
critical of settler colonialism can be so powerful it can feel like it is indeed making change.
Until stolen land is relinquished, critical consciousness does not translate into action that disrupts
settler colonialism. So, we respectfully disagree with George Clinton and Funkadelic (1970) and
En Vogue (1992) when they assert that if you “free your mind, the rest (your ass) will follow.”
Paulo Freire, eminent education philosopher, popular educator, and liberation theologian,
wrote his celebrated book, Pedagogy of the Oppressed, in no small part as a response to Fanon’s
Wretched of the Earth. Its influence upon critical pedagogy and on the practices of educators
committed to social justice cannot be overstated. Therefore, it is important to point out
significant differences between Freire and Fanon, especially with regard to de/colonization.
Freire situates the work of liberation in the minds of the oppressed, an abstract category of
dehumanized worker vis-a-vis a similarly abstract category of oppressor. This is a sharp right



20 E. Tuck & K.W. Yang

turn away from Fanon’s work, which always positioned the work of liberation in the
particularities of colonization, in the specific structural and interpersonal categories of Native
and settler. Under Freire’s paradigm, it is unclear who the oppressed are, even more ambiguous
who the oppressors are, and it is inferred throughout that an innocent third category of
enlightened human exists: “those who suffer with [the oppressed] and fight at their side” (Freire,
2000, p. 42). These words, taken from the opening dedication of Pedagogy of the Oppressed,
invoke the same settler fantasy of mutuality based on sympathy and suffering.

Fanon positions decolonization as chaotic, an unclean break from a colonial condition
that is already over determined by the violence of the colonizer and unresolved in its possible
futures. By contrast, Freire positions liberation as redemption, a freeing of both oppressor and
oppressed through their humanity. Humans become ‘subjects’ who then proceed to work on the
‘objects’ of the world (animals, earth, water), and indeed read the word (critical consciousness)
in order to write the world (exploit nature). For Freire, there are no Natives, no Settlers, and
indeed no history, and the future is simply a rupture from the timeless present. Settler
colonialism is absent from his discussion, implying either that it is an unimportant analytic or
that it is an already completed project of the past (a past oppression perhaps). Freire’s theories of
liberation resoundingly echo the allegory of Plato’s Cave, a continental philosophy of mental
emancipation, whereby the thinking man individualistically emerges from the dark cave of
ignorance into the light of critical consciousness.

By contrast, black feminist thought roots freedom in the darkness of the cave, in that well
of feeling and wisdom from which all knowledge is recreated.

These places of possibility within ourselves are dark because they are ancient and
hidden; they have survived and grown strong through darkness. Within these deep
places, each one of us holds an incredible reserve of creativity and power, of
unexamined and unrecorded emotion and feeling. The woman's place of power
within each of us is neither white nor surface; it is dark, it is ancient, and it is deep.
(Lorde, 1984, pp. 36-37)

Audre Lorde’s words provide a sharp contrast to Plato’s sight-centric image of liberation: “The
white fathers told us, I think therefore I am; and the black mothers in each of us - the poet -
whispers in our dreams, I feel therefore I can be free” (p. 38). For Lorde, writing is not action
upon the world. Rather, poetry is giving a name to the nameless, “first made into language, then
into idea, then into more tangible action” (p. 37). Importantly, freedom is a possibility that is not
just mentally generated; it is particular and felt.

Freire’s philosophies have encouraged educators to use “colonization” as a metaphor for
oppression. In such a paradigm, “internal colonization” reduces to “mental colonization”,
logically leading to the solution of decolonizing one’s mind and the rest will follow. Such
philosophy conveniently sidesteps the most unsettling of questions:
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The essential thing is to see clearly, to think clearly - that is, dangerously and to
answer clearly the innocent first question: what, fundamentally, is colonization?
(Cesaire, 2000, p. 32)

Because colonialism is comprised of global and historical relations, Cesaire’s question must be
considered globally and historically. However, it cannot be reduced to a global answer, nor a
historical answer. To do so is to use colonization metaphorically. “What is colonization?” must
be answered specifically, with attention to the colonial apparatus that is assembled to order the
relationships between particular peoples, lands, the ‘natural world’, and ‘civilization’.
Colonialism is marked by its specializations. In North America and other settings, settler
sovereignty imposes sexuality, legality, raciality, language, religion and property in specific
ways. Decolonization likewise must be thought through in these particularities.

To agree on what [decolonization] is not: neither evangelization, nor a
philanthropic enterprise, nor a desire to push back the frontiers of ignorance,
disease, and tyranny... (Cesaire, 2000, p. 32)

We deliberately extend Cesaire’s words above to assert what decolonization is not. It is not
converting Indigenous politics to a Western doctrine of liberation; it is not a philanthropic
process of ‘helping’ the at-risk and alleviating suffering; it is not a generic term for struggle
against oppressive conditions and outcomes. The broad umbrella of social justice may have room
underneath for all of these efforts. By contrast, decolonization specifically requires the
repatriation of Indigenous land and life. Decolonization is not a metonym for social justice.

We don’t intend to discourage those who have dedicated careers and lives to teaching
themselves and others to be critically conscious of racism, sexism, homophobia, classism,
xenophobia, and settler colonialism. We are asking them/you to consider how the pursuit of
critical consciousness, the pursuit of social justice through a critical enlightenment, can also be
settler moves to innocence - diversions, distractions, which relieve the settler of feelings of guilt
or responsibility, and conceal the need to give up land or power or privilege.

Anna Jacobs’ 2009 Master’s thesis explores the possibilities for what she calls white
harm reduction models. Harm reduction models attempt to reduce the harm or risk of specific
practices. Jacobs identifies white supremacy as a public health issue that is at the root of most
other public health issues. The goal of white harm reduction models, Jacobs says, is to reduce the
harm that white supremacy has had on white people, and the deep harm it has caused non-white
people over generations. Learning from Jacobs’ analysis, we understand the curricular-
pedagogical project of critical consciousness as settler harm reduction, crucial in the
resuscitation of practices and intellectual life outside of settler ontologies. (Settler) harm
reduction is intended only as a stopgap. As the environmental crisis escalates and peoples around
the globe are exposed to greater concentrations of violence and poverty, the need for settler harm
reduction is acute, profoundly so. At the same time we remember that, by definition, settler harm
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reduction, like conscientization, is not the same as decolonization and does not inherently offer
any pathways that lead to decolonization.

Moves to innocence V: A(s)t(e)risk peoples

This settler move to innocence is concerned with the ways in which Indigenous peoples are
counted, codified, represented, and included/disincluded by educational researchers and other
social science researchers. Indigenous peoples are rendered visible in mainstream educational
research in two main ways: as “at risk” peoples and as asterisk peoples. This comprises a settler
move to innocence because it erases and then conceals the erasure of Indigenous peoples within
the settler colonial nation-state and moves Indigenous nations as “populations” to the margins of
public discourse.

As “at risk” peoples, Indigenous students and families are described as on the verge of
extinction, culturally and economically bereft, engaged or soon-to-be engaged in self-destructive
behaviors which can interrupt their school careers and seamless absorption into the economy.
Even though it is widely known and verified that Native youth gain access to personal and
academic success when they also have access to/instruction in their home languages, most Native
American and Alaskan Native youth are taught in English-only schools by temporary teachers
who know little about their students’ communities (Lomawaima and McCarty, 2006; Lee, 2011).
Even though Indigenous knowledge systems predate, expand, update, and complicate the
curricula found in most public schools, schools attended by poor Indigenous students are among
those most regimented in attempts to comply with federal mandates. Though these mandates
intrude on the sovereignty of Indigenous peoples, the “services” promised at the inception of
these mandates do little to make the schools attended by Indigenous youth better at providing
them a compelling, relevant, inspiring and meaningful education.

At the same time, Indigenous communities become the asterisk peoples, meaning they are
represented by an asterisk in large and crucial data sets, many of which are conducted to inform
public policy that impact our/their lives (Villegas, 2012). Education and health statistics are
unavailable from Indigenous communities for a variety of reasons and, when they are made
available, the size of the n, or the sample size, can appear to be negligible when compared to the
sample size of other/race-based categories. Though Indigenous scholars such as Malia Villegas
recognize that Indigenous peoples are distinct from each other but also from other racialized
groups surveyed in these studies, they argue that difficulty of collecting basic education and
health information about this small and heterogeneous category must be overcome in order to
counter the disappearance of Indigenous particularities in public policy.

In U.S. educational research in particular, Indigenous peoples are included only as
asterisks, as footnotes into dominant paradigms of educational inequality in the U.S. This can be
observed in the progressive literature on school discipline, on ‘underrepresented minorities’ in
higher education, and in the literature of reparation, i.e., redressing ‘past’ wrongs against non-
white Others. Under such paradigms, which do important work on alleviating the symptoms of
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colonialism (poverty, dispossession, criminality, premature death, cultural genocide), Indigeneity
i1s simply an “and” or an illustration of oppression. ‘Urban education’, for example, is a code
word for the schooling of black, brown, and ghettoized youth who form the numerical majority
in divested public schools. Urban American Indians and Native Alaskans become an asterisk
group, invisibilized, even though about two-thirds of Indigenous peoples in the U.S. live in urban
areas, according to the 2010 census. Yet, urban Indians receive fewer federal funds for
education, health, and employment than their counterparts on reservations (Berry, 2012).
Similarly, Native Pasifika people become an asterisk in the Asian Pacific Islander category and
their politics/epistemologies/experiences are often subsumed under a pan-ethnic Asian-American
master narrative. From a settler viewpoint that concerns itself with numerical inequality, e.g. the
achievement gap, underrepresentation, and the 99%’s short share of the wealth of the metropole,
the asterisk is an outlier, an outnumber. It is a token gesture, an inclusion and an enclosure of
Native people into the politics of equity. These acts of inclusion assimilate Indigenous
sovereignty, ways of knowing, and ways of being by remaking a collective-comprised tribal
identity into an individualized ethnic identity.

From a decolonizing perspective, the asterisk is a body count that does not account for
Indigenous politics, educational concerns, and epistemologies. Urban land (indeed all land) is
Native land. The vast majority of Native youth in North America live in urban settings. Any
decolonizing urban education endeavor must address the foundations of urban land pedagogy
and Indigenous politics vis-a-vis the settler colonial state.

Moves to innocence VI: Re-occupation and urban homesteading

The Occupy movement for many economically marginalized people has been a welcome
expression of resistance to the massive disparities in the distribution of wealth; for many
Indigenous people, Occupy is another settler re-occupation on stolen land. The rhetoric of the
movement relies upon problematic assumptions about social justice and is a prime example of
the incommensurability between “re/occupy” and “decolonize” as political agendas. The pursuit
of worker rights (and rights to work) and minoritized people’s rights in a settler colonial context
can appear to be anti-capitalist, but this pursuit is nonetheless largely pro-colonial. That is, the
ideal of “redistribution of wealth” camouflages how much of that wealth is land, Native land. In
Occupy, the “99%” is invoked as a deserving supermajority, in contrast to the unearned wealth
of the “1%”. It renders Indigenous peoples (a 0.9% ‘super-minority’) completely invisible and
absorbed, just an asterisk group to be subsumed into the legion of occupiers.
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IF U.S. LAND WERE DIVIDED
LIKE U.S. WEALTH

oo WOULD|
OWN TH|S 99 WOULD

OWN THIS

THE REMAINING 90% WOULD OWN THIS

Figure 1.1. If U.S. land were divided like U.S. wealth

For example, “If U.S. land were divided like U.S. wealth” (figure 1.1) is a popular graphic that
was electronically circulated on the Internet in late 2011 in connection with the Occupy
movement. The image reveals inherent assumptions about land, including: land is property; land
is/belongs to the United States; land should be distributed democratically. The beliefs that land
can be owned by people, and that occupation is a right, reflect a profoundly settling,
anthropocentric, colonial view of the world.

In figure 1.1, the irony of mapping of wealth onto land seems to escape most of those
who re-posted the images on their social networking sites and blogs: Land is already wealth; it is
already divided; and its distribution is the greatest indicator of racial inequality’’. Indeed the
current wealth crisis facing the 99% spiraled with the crash in home/land ownership. Land (not
money) is actually the basis for U.S. wealth. If we took away land, there would be little wealth
left to redistribute.

Y Wealth, most significantly in the form of home ownership, supercedes income as an indicator of disparities
between racial groups. See discussions on the wealth gap, home ownership, and racial inequality by Thomas Shapiro
(2004), in The Hidden Cost of Being African American: How Wealth Perpetuates Inequality.
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NATIVE LAND: 100%. RESERVATION LAND: 2.3%.
Figure 1.2. If Native land were [is] divided like Native land

Settler colonization can be visually understood as the unbroken pace of invasion, and
settler occupation, into Native lands: the white space in figure 1.2. Decolonization, as a process,
would repatriate land to Indigenous peoples, reversing the timeline of these images.

As detailed by public intellectuals/bloggers such as Tequila Sovereign (Lenape scholar
Joanne Barker), some Occupy sites, including Boston, Denver, Austin, and Albuquerque tried to
engage in discussions about the problematic and colonial overtones of occupation (Barker,
October 9, 2011). Barker blogs about a firsthand experience in bringing a proposal for a
Memorandum of Solidarity with Indigenous Peoples,"® to the General Assembly in Occupy
Oakland. The memorandum, signed by Corrina Gould, (Chochenyo Ohlone - the first peoples of
Oakland/Ohlone), Barker, and numerous other Indigenous and non-Indigenous activist-scholars,
called for the acknowledgement of Oakland as already occupied and on stolen land; of the
ongoing defiance by Indigenous peoples in the U.S. and around the globe against imperialism,

'® The memorandum can be found at http://www.indybay.org/mewsitems/2011/10/29/18695950.php, last retrieved
June 1, 2012.
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colonialism, and oppression; the need for genuine and respectful involvement of Indigenous
peoples in the Occupy Oakland movement; and the aspiration to “Decolonize Oakland,” rather
than re-occupy it. From Barker’s account of the responses from settler individuals to the
memorandum,

Ultimately, what they [settler participants in Occupy Oakland] were asking is
whether or not we were asking them, as non-indigenous people, the impossible?
Would their solidarity with us require them to give up their lands, their resources,
their ways of life, so that we — who numbered so few, after all — could have more?
Could have it all? (Barker, October 30, 2011)

These responses, resistances by settler participants to the aspiration of decolonization in Occupy
Oakland, illustrate the reluctance of some settlers to engage the prospect of decolonization
beyond the metaphorical or figurative level. Further, they reveal the limitations to “solidarity,”
without the willingness to acknowledge stolen land and how stolen land benefits settlers.
“Genuine solidarity with indigenous peoples,” Barker continues, “assumes a basic understanding
of how histories of colonization and imperialism have produced and still produce the legal and
economic possibility for Oakland” (ibid., emphasis original).

For social justice movements, like Occupy, to truly aspire to decolonization non-
metaphorically, they would impoverish, not enrich, the 99%+ settler population of United States.
Decolonization eliminates settler property rights and settler sovereignty. It requires the abolition
of land as property and upholds the sovereignty of Native land and people.

There are important parallels between Occupy/Decolonize and the French/Haitian
Revolutions of 1789-1799 and 1791-1804, respectively. Haiti has the dubious distinction of
being “the poorest country in the Western hemisphere” (Central Intelligence Agency, 2012); yet,
it was the richest of France’s colonies until the Haitian Revolution, the only slave revolution to
ever found a state. This paradox can be explained by what/who counts as whose property. Under
French colonialism, Haiti was a worth a fortune in enslaved human beings. From the French
slave owners’ perspectives, Haitian independence abolished not slavery, but their property and a
source of common-wealth. Unfortunately, history provides us with the exact figures on what
their property was worth; in 1825, “France recognized Haitian independence by a treaty
requiring Haiti to pay an indemnity of 150 million francs payable in 5 years to compensate
absentee slaveowners for their losses” (Schuller, 2007, p.149). The magnitude™ of these

%150 million Francs was the equivalent of France’s annual budget (and Haiti’s population was less than 1% of
France’s), 10 times all annual Haitian exports in 1825, equivalent to $21 billion in 2010 U.S. Dollars. By contrast
France sold the Louisiana Purchase to the United States in 1803 for a net sum of 42 million Francs. The indemnity
demand, delivered by 12 warships armed with 500 canons, “heralded a strategy of plunder” (Schuller, 2007, p.166),
as a new technology in colonial reconquest.


http://tequilasovereign.blogspot.ca/2011/10/what-does-decolonize-oakland-mean-what.html
https://www.cia.gov/library/publications/the-world-factbook/geos/ha.html
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reparations not for slavery, but o former slave owners, plunged Haiti into eternal debt*®. Occupy
draws almost directly from the values of the French Revolution: the Commons, the General
Assembly, the natural right to property, and the resistance to the decolonization of Indigenous
life/land. In 1789, the French Communes (Commons) declared themselves a National Assembly
directly “of the People” (the 99%) against the representative assembly of “the Estates” (the 1%)
set up by the ruling elite, and adopted the celebrated Declaration of the Rights of the Man and
the Citizen. Not unlike the heated discussions at the December 4, 2011 General Assembly of
Occupy Oakland that ultimately rejected the proposal to change the name to “Decolonize
Oakland”, the 1789 National Assembly debated at great length over the language of
emancipation in the Declaration. Ultimately, the Declaration abolished slavery but not property,
and effectively stipulated that property trumped emancipation. While rhetorically declaring men
as forever free and equal (and thus unenslavable), it assured the (revolutionary) colonial
proprietors in the assembly that their chattel would be untouched, stating unequivocally: “The
right to property being inviolable and sacred, no one ought to be deprived of it...” (Blackburn,
2006, p. 650).

Table 1.
Outnumbers. Incommensurable.
French Revolution 99% French, 1% Slaves?*
Haitian Revolution 90% Slaves, 10% Whites & Free Blacks

Decolonizing the Americas means all land is repatriated and all settlers become landless.
It is incommensurable with the redistribution of Native land/life as common-wealth.

Table 2.

Outnumbers. Incommensurable.
Occupy 99% Occupiers, 1% Owners
Decolonize 0.9% Indigenous®, 99.1% Settlers®®

%% Haiti has literally been in debt from the moment it was recognized as a country. Haiti paid off its indemnity to
France in 1937, but only through new indemnity with the United States. Ironically, in contemporary times, the Paris
Club has power over Haiti’s debt, and thus maintains Haiti’s poverty.

! At 28 million people, France was the 3rd most populous country in the world in 1789, after China and India.
Haiti’s slave population in 1791 was approximately 452,000 - a fluctuating number as the slave mortality rate
exceeded the birth rate, requiring a constant supply of newly enslaved Africans; and approximately 200,000 slaves
died in the revolution. 1% refers to this number of enslaved people in Haiti relative to the French population, and
does not include those enslaved in France or its other colonies.

?2 According to the 2010 U.S. census, Native Americans comprise 0.9% of U.S. inhabitants.



28 E. Tuck & K.W. Yang

Our critique of Occupation is not just a critique of rhetoric. The call to “occupy
everything” has legitimized a set of practices with problematic relationships to land and to
Indigenous sovereignty. Urban homesteading, for example, is the practice of re-settling urban
land in the fashion of self-styled pioneers in a mythical frontier. Not surprisingly, urban
homesteading can also become a form of playing Indian, invoking Indigeneity as ‘tradition’ and
claiming Indian-like spirituality while evading Indigenous sovereignty and the modern presence
of actual urban Native peoples. More significant examples are Occupiers’ claims to land and
their imposition of Western forms of governance within their tent cities/colonies. Claiming land
for the Commons and asserting consensus as the rule of the Commons, erases existing, prior, and
future Native land rights, decolonial leadership, and forms of self-government.

Occupation is a move towards innocence that hides behind the numerical superiority of
the settler nation, the elision of democracy with justice, and the logic that what became property
under the 1% rightfully belongs to the other 99%.

In contrast to the settler labor of occupying the commons, homesteading, and possession,
some scholars have begun to consider the labor of de-occupation in the undercommons,
permanent fugitivity, and dispossession as possibilities for a radical black praxis. Such “a labor
that is dedicated to the reproduction of social dispossession as having an ethical dimension”
(Moten & Harney, 2004, p.110), includes both the refusal of acquiring property and of being

property

Incommensurability is unsettling

Having elaborated on settler moves to innocence, we give a synopsis of the imbrication of settler
colonialism with transnationalist, abolitionist, and critical pedagogy movements - efforts that are
often thought of as exempt from Indigenous decolonizing analyses - as a synthesis of how
decolonization as material, not metaphor, unsettles the innocence of these movements. These are
interruptions which destabilize, un-balance, and repatriate the very terms and assumptions of
some of the most radical efforts to reimagine human power relations. We argue that the
opportunities for solidarity lie in what is incommensurable rather than what is common across
these efforts.

We offer these perspectives on unsettling innocence because they are examples of what
we might call an ethic of incommensurability, which recognizes what is distinct, what is
sovereign for project(s) of decolonization in relation to human and civil rights based social
justice projects. There are portions of these projects that simply cannot speak to one another,
cannot be aligned or allied. We make these notations to highlight opportunities for what can
only ever be strategic and contingent collaborations, and to indicate the reasons that lasting
solidarities may be elusive, even undesirable. Below we point to unsettling themes that
challenge the coalescence of social justice endeavors broadly assembled into three areas:

2 Wayne would like to give special thanks to Jodi Byrd for pointing out this numerical irony.
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Transnational or Third World decolonizations, Abolition, and Critical Space-Place Pedagogies.
For each of these areas, we offer entry points into the literature - beginning a sort of bibliography
of incommensurability.

Third world decolonizations

The anti-colonial turn towards the transnational can sometimes involve ignoring the settler
colonial context where one resides and how that inhabitation is implicated in settler colonialism,
in order to establish “global” solidarities that presumably suffer fewer complicities and
complications. This deliberate not-seeing is morally convenient but avoids an important feature
of the aforementioned selective collapsibility of settler colonial-nations states. Expressions such
as “the Global South within the Global North” and “the Third World in the First World” neglect
the Four Directions via a Flat Earth perspective and ambiguate First Nations with Third World
migrants. For people writing on Third World decolonizations, but who do so upon Native land,
we invite you to consider the permanent settler war as the theater for all imperial wars:

the Orientalism of Indigenous Americans (Berger, 2004; Marez, 2007)

discovery, invasion, occupation, and Commons as the claims of settler sovereignty (Ford,
2010)

heteropatriarchy as the imposition of settler sexuality (Morgensen, 2011)

citizenship as coercive and forced assimilation into the white settler normative (Bruyneel,
2004; Somerville, 2010)

religion as covenant for settler nation-state (A.J. Barker, 2009; Maldonado-Torres, 2008)
the frontier as the first and always the site of invasion and war (Byrd, 2011),

U.S. imperialism as the expansion of settler colonialism (ibid)

Asian settler colonialism (Fujikane, 2012; Fujikane, & Okamura, 2008, Saranillio, 2010a,
2010b)

the frontier as the language of ‘progress’ and discovery (Maldonado-Torres, 2008)

rape as settler colonial structure (Deer, 2009; 2010)

the discourse of terrorism as the terror of Native retribution (Tuck & Ree, forthcoming)
Native Feminisms as incommensurable with other feminisms (Arvin, Tuck, Morrill,
forthcoming; Goeman & Denetdale, 2009).

Abolition

The abolition of slavery often presumes the expansion of settlers who own Native land and life
via inclusion of emancipated slaves and prisoners into the settler nation-state. As we have noted,
it is no accident that the U.S. government promised 40 acres of Indian land as reparations for
plantation slavery. Likewise, indentured European laborers were often awarded tracts of
‘unsettled’ Indigenous land as payment at the end of their service (McCoy, forthcoming).


http://www.rikkyo.ac.jp/research/laboratory/IAS/ras/29/marez.pdf
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Communal ownership of land has figured centrally in various movements for autonomous, self-
determined communities. “The land belongs to those who work it,” disturbingly parrots Lockean
justifications for seizing Native land as property, ‘earned’ through one’s labor in clearing and
cultivating ‘virgin’ land. For writers on the prison industrial complex, il/legality, and other forms
of slavery, we urge you to consider how enslavement is a twofold procedure: removal from land
and the creation of property (land and bodies). Thus, abolition is likewise twofold, requiring the
repatriation of land and the abolition of property (land and bodies). Abolition means self-
possession but not object-possession, repatriation but not reparation:

e “The animals of the world exist for their own reasons. They were not made for humans
any more than black people were made for white, or women created for men” (Alice
Walker, describing the work of Marjorie Spiegel, in the in the preface to Spigel’s 1988
book, The Dreaded Comparison).

Enslavement/removal of Native Americans (Gallay, 2009)
Slaves who become slave-owners, savagery as enslavability, chattel slavery as a sign of
civilization (Gallay, 2009)

e Black fugitivity, undercommons, and radical dispossession (Moten, 2008; Moten &
Harney, 2004; Moten & Harney, 2010)

e Incarceration as a settler colonialism strategy of land dispossession (Ross, 1998; Watson,
2007)

e Native land and Native people as co-constituitive (Meyer, 2008; Kawagley, 2010)

Critical pedagogies

The many critical pedagogies that engage emancipatory education, place based education,
environmental education, critical multiculturalism, and urban education often position land as
public Commons or seek commonalities between struggles. Although we believe that “we must
be fluent” in each other’s stories and struggles (paraphrasing Alexander, 2002, p.91), we detect
precisely this lack of fluency in land and Indigenous sovereignty. Yupiaq scholar, Oscar
Kawagley’s assertion, “We know that Mother Nature has a culture, and it is a Native culture”
(2010, p. xiii), directs us to think through land as “more than a site upon which humans make
history or as a location that accumulates history” (Goeman, 2008, p.24). The forthcoming special
issue in Environmental Education Research, “Land Education: Indigenous, postcolonial, and
decolonizing perspectives on place and environmental education research” might be a good
starting point to consider the incommensurability of place-based, environmentalist, urban
pedagogies with land education.

e The urban as Indigenous (Bang, 2009; Belin, 1999; Friedel, 2011; Goeman, 2008;
Intertribal Friendship House & Lobo, 2002)
e Indigenous storied land as disrupting settler maps (Goeman, 2008)


http://www.mlajournals.org/doi/pdf/10.1632/pmla.2008.123.5.1743
http://worker01.e-flux.com/pdf/article_119.pdf
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Novels, poetry, and essays by Greg Sarris, Craig Womack, Joy Harjo, Gerald Vizenor
To Remain an Indian (Lomawaima & McCarty, 2006)

Shadow Curriculum (Richardson, 2011)

Red Pedagogy (Grande, 2004)

Land Education (McCoy, Tuck, McKenzie, forthcoming)

More on incommensurability

Incommensurability is an acknowledgement that decolonization will require a change in the
order of the world (Fanon, 1963). This is not to say that Indigenous peoples or Black and brown
peoples take positions of dominance over white settlers, the goal is not for everyone to merely
swap spots on the settler-colonial triad, to take another turn on the merry-go-round. The goal is
to break the relentless structuring of the triad - a break and not a compromise (Memmi, 1991).

Breaking the settler colonial triad, in direct terms, means repatriating land to sovereign
Native tribes and nations, abolition of slavery in its contemporary forms, and the dismantling of
the imperial metropole. Decolonization “here” is intimately connected to anti-imperialism
elsewhere. However, decolonial struggles here/there are not parallel, not shared equally, nor do
they bring neat closure to the concerns of all involved - particularly not for settlers.
Decolonization is not equivocal to other anti-colonial struggles. It is incommensurable.

There is so much that is incommensurable, so many overlaps that can’t be figured, that
cannot be resolved. Settler colonialism fuels imperialism all around the globe. Qil is the motor
and motive for war and so was salt, so will be water. Settler sovereignty over these very pieces of
earth, air, and water is what makes possible these imperialisms. The same yellow pollen in the
water of the Laguna Pueblo reservation in New Mexico, Leslie Marmon Silko reminds us, is the
same uranium that annihilated over 200,000 strangers in 2 flashes. The same yellow pollen that
poisons the land from where it came. Used in the same war that took a generation of young
Pueblo men. Through the voice of her character Betonie, Silko writes, “Thirty thousand years
ago they were not strangers. You saw what the evil had done; you saw the witchery ranging as
wide as the world" (Silko, 1982, p. 174). In Tucson, Arizona, where Silko lives, her books are
now banned in schools. Only curricular materials affirming the settler innocence, ingenuity, and
right to America may be taught.

In “No”, her response to the 2003 United States invasion of Iraq, Mvskoke/Creek poet
Joy Harjo (2004) writes, “Yes, that was me you saw shaking with bravery, with a government
issued rifle on my back. I'm sorry I could not greet you, as you deserved, my relative.” Don’t
Native Americans participate in greater rates in the military? asks the young-ish man from Viet
Nam.

“Indian Country” was/is the term used in Viet Nam, Afghanistan, Iraq by the U.S.
military for ‘enemy territory’. The first Black American President said without blinking, “There
was a point before folks had left, before we had gotten everybody back on the helicopter and
were flying back to base, where they said Geronimo has been killed, and Geronimo was the code


http://www.joyharjo.com/news/2004/09/no.html
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name for bin Laden.” Elmer Pratt, Black Panther leader, falsely imprisoned for 27 years, was a
Vietnam Veteran, was nicknamed ‘Geronimo’. Geronimo is settler nickname for the Bedonkohe
Apache warrior who fought Mexican and then U.S. expansion into Apache tribal lands. The Colt
45 was perfected to kill Indigenous people during the ‘liberation’ of what became the
Philippines, but it was first invented for the ‘Indian Wars’ in North America alongside The
Hotchkiss Canon- a gattling gun that shot canonballs. The technologies of the permanent settler
war are reserviced for foreign wars, including boarding schools, colonial schools, urban schools
run by military personnel.
1t is properly called Indian Country.

Figure 1.3. Hotchkiss Revolving Cannon

Ideologies of US settler colonialism directly informed Australian settler colonialism.
South African apartheid townships, the kill-zones in what became the Philippine colony, then
nation-state, the checkerboarding of Palestinian land with checkpoints, were modeled after U.S.
seizures of land and containments of Indian bodies to reservations. The racial science developed
in the U.S. (a settler colonial racial science) informed Hitler’s designs on racial purity (“This
book is my bible” he said of Madison Grant’s The Passing of the Great Race). The admiration is
sometimes mutual, the doctors and administrators of forced sterilizations of black, Native,
disabled, poor, and mostly female people - The Sterilization Act accompanied the Racial
Integrity Act and the Pocohontas Exception - praised the Nazi eugenics program. Forced
sterilizations became illegal in California in 1964. The management technologies of North
American settler colonialism have provided the tools for internal colonialisms elsewhere.

So to with philosophies of state and corporate land-grabbing®. The prominence of “flat
world” perspectives asserts that technology has afforded a diminished significance of place and
borders. The claim is that U.S. borders have become more flexible, yet simultaneously, the
physical border has become more absolute and enforced. The border is no longer just a line
suturing two nation-states, the U.S. now polices its borders interior to its territory and exercises

** See also Arundhati Roy (2012) in Capitalism: A Ghost Story
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sovereignty throughout the globe. Just as sovereignty has expanded, so has settler colonialism in
partial forms.

New Orleans’ lower ninth ward lies at the confluence of river channels and gulf waters,
and at the intersection of land grabbing and human bondage. The collapsing of levies heralded
the selective collapsibility of native-slave, again, for the purpose of reinvasion, resettlement,
reinhabitation. The naturalized disaster of Hurricane Katrina’s floodwaters laid the perfect
cover for land speculation and the ablution of excess people. What can’t be absorbed, can’t be
folded in (because the settlers won't give up THEIR land to advance abolition), translates into
bodies stacked on top of one another in public housing and prisons, in cells, kept from the labor
market, making labor for others (guards and other corrections personnel) making money for
states -human homesteading. It necessitates the manufacturing of crime at rates higher than
anywhere in the world. 1 in 6 people in the state of Louisiana are incarcerated, the highest
number of caged people per capita, making it the prison capital of United States, and therefore
the prison capital of the world.

Table 3
Prison capital of the world™.

Prisoners per 100,000 residents
Louisiana 1,619
United States 730
Russia 450
Iran 333
China 122
Afghanistan 62

The Yazoo and Mississippi Rivers’ delta flood plain was once land so fertile that it could
be squeezed for excess production of cotton, giving rise to exceptionally large-scale plantation
slavery. Plantation owners lived in houses like pyramids and chattel slavery took an extreme
form here, even for the South, beginning with enslaved Chitimachas, Choctaw, Natchez,
Chaoiiachas, Natchez, Westo, Yamasee, Euchee, Yazoo and Tawasa peoples, then later replaced
by enslaved West Africans. Literally, worked to death. This “most Southern on earth”(Cobb,
1992) was a place of ultimate terror for Black people even under slavery (the worst place to be
sold off too, the place of no return, the place of premature death). Black and Native people alike
were induced to raid and enslave Native tribes, as a bargain for their own freedom or to defer
their own enslavibility by the British, French, and then American settlers. Abolition has its
incommensurabilities.

The Delta is now more segregated than it was during Jim Crow in 1950 (Aiken, 1990).
The rising number of impoverished, all black townships is the result of mechanization of

% Source: Chang (2012).
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agriculture and a fundamental settler covenant that keeps black people landless. When black
labor is unlabored, the Black person underneath is the excess.

Angola Farm is perhaps the more notorious of the two State Penitentiaries along the
Mississippi River. Three hundred miles upriver in the upper Delta region is Parchment Farm.
Both State Penitentiaries (Mississippi and Louisana, respectively), both former slave plantations,
both turned convict-leasing farms almost immediately after the Civil War by genius land
speculators-cum-prison wardens. After the Union victory in the Civil War ‘abolished’ slavery,
former Confederate Major, Samuel Lawrence James, obtained the lease to the Louisiana State
Penn in 1869, and then bought Angola Farm in 1880 as land to put his chattel to work.

Figure 1.4. “The Cage: where convicts are herded like beasts of the jungle. The pan under it is
the toilet receptacle. The stench from it hangs like a pall over the whole area” John Spivak,
Georgia N , 1932.

Cages on wheels. To mobilize labor on land by landless people whose crime was mobility
on land they did not own. The largest human trafficker in the world is the carceral state within
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the United States, not some secret Thai triad or Russian mafia or Chinese smuggler. The U.S.
carceral state is properly called neo-slavery, precisely because it is legal. It is not simply a
product of exceptional racism in the U.S.; its racism is a direct function of the settler colonial
mandate of land and people as property.

Black Codes made vagrancy - i.e. landlessness - illegal in the Antebellum South, making
the self-possessed yet dispossessed Black body a crime (similar logic allowed for the seizure,
imprisonment and indenture of any Indian by any person in California until 1937, based on the
ideology that Indians are simultaneously landless and land-like). Dennis Childs writes “the slave
ship and the plantation” and not Bentham’s panopticon as presented by Foucault, “operated as
spatial, racial, and economic templates for subsequent models of coerced labor and human
warehousing - as America’s original prison industrial complex” (2009, p.288). Geopolitics and
biopolitics are completely knotted together in a settler colonial context.

Despite the rise of publicly traded prisons, Farms are not fundamentally capitalist
ventures, at their core, they are colonial contract institutions much like Spanish Missions, Indian
Boarding Schools, and ghetto school systems®®. The labor to cage black bodies is paid for by the
state and then land is granted, worked by convict labor, to generate additional profits for the
prison proprietors. However, it is the management of excess presence on the land, not the forced
labor, that is the main object of slavery under settler colonialism.

Today, 85% of people incarcerated at Angola, die there.

Conclusion

An ethic of incommensurability, which guides moves that unsettle innocence, stands in contrast
to aims of reconciliation, which motivate settler moves to innocence. Reconciliation is about
rescuing settler normalcy, about rescuing a settler future. Reconciliation is concerned with
questions of what will decolonization look like? What will happen after abolition? What will be
the consequences of decolonization for the settler? Incommensurability acknowledges that these
questions need not, and perhaps cannot, be answered in order for decolonization to exist as a
framework.

We want to say, first, that decolonization is not obliged to answer those questions -
decolonization is not accountable to settlers, or settler futurity. Decolonization is accountable to
Indigenous sovereignty and futurity. Still, we acknowledge the questions of those wary
participants in Occupy Oakland and other settlers who want to know what decolonization will
require of them. The answers are not fully in view and can’t be as long as decolonization
remains punctuated by metaphor. The answers will not emerge from friendly understanding, and
indeed require a dangerous understanding of uncommonality that un-coalesces coalition politics -
moves that may feel very unfriendly. But we will find out the answers as we get there, “in the

%% As we write today, Louisiana has moved to privatize all of its public schools
http://www.huffingtonpost.com/2012/06/01/louisiana-makes-bold-bid- n_1563900.html
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exact measure that we can discern the movements which give [decolonization] historical form
and content” (Fanon, 1963, p. 36).

To fully enact an ethic of incommensurability means relinquishing settler futurity,
abandoning the hope that settlers may one day be commensurable to Native peoples. It means
removing the asterisks, periods, commas, apostrophes, the whereas’s, buts, and conditional
clauses that punctuate decolonization and underwrite settler innocence. The Native futures, the
lives to be lived once the settler nation is gone - these are the unwritten possibilities made
possible by an ethic of incommensurability.

when you take away the punctuation
he says of

lines lifted from the documents about
military-occupied land

its acreage and location

you take away its finality

opening the possibility of other futures

-Craig Santos Perez, Chamoru scholar and poet
(as quoted by Voeltz, 2012)

Decolonization offers a different perspective to human and civil rights based approaches to
justice, an unsettling one, rather than a complementary one. Decolonization is not an “and”. It is
an elsewhere.
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of the native

PATRICK WOLFE

The question of genocide is never far from discussions of settler colonialism. Land
is life—or, at least, land is necessary for life. Thus contests for land can be—
indeed, often are—contests for life. Yet this is not to say that settler colonialism
is simply a form of genocide. In some settler-colonial sites (one thinks, for
instance, of Fiji), native society was able to accommodate—though hardly
unscathed—the invaders and the transformative socioeconomic system that they
introduced. Even in sites of wholesale expropriation such as Australia or North
America, settler colonialism’s genocidal outcomes have not manifested evenly
across time or space. Native Title in Australia or Indian sovereignty in the US
may have deleterious features, but these are hardly equivalent to the impact of
frontier homicide. Moreover, there can be genocide in the absence of settler colo-
nialism. The best known of all genocides was internal to Europe, while genocides
that have been perpetrated in, for example, Armenia, Cambodia, Rwanda or (one
fears) Darfur do not seem to be assignable to settler colonialism. In this article, I
shall begin to explore, in comparative fashion, the relationship between genocide
and the settler-colonial tendency that I term the logic of elimination.' T contend
that, though the two have converged—which is to say, the settler-colonial logic
of elimination has manifested as genocidal—they should be distinguished.
Settler colonialism is inherently eliminatory but not invariably genocidal.

As practised by Europeans, both genocide and settler colonialism have typically
employed the organizing grammar of race. European xenophobic traditions such
as anti-Semitism, Islamophobia, or Negrophobia are considerably older than
race, which, as many have shown, became discursively consolidated fairly late
in the eighteenth century.” But the mere fact that race is a social construct does
not of itself tell us very much. As I have argued, different racial regimes encode
and reproduce the unequal relationships into which Europeans coerced the popu-
lations concerned. For instance, Indians and Black people in the US have been
racialized in opposing ways that reflect their antithetical roles in the formation
of US society. Black people’s enslavement produced an inclusive taxonomy
that automatically enslaved the offspring of a slave and any other parent. In the
wake of slavery, this taxonomy became fully racialized in the “one-drop rule,”
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whereby any amount of African ancestry, no matter how remote, and regardless of
phenotypical appearance, makes a person Black. For Indians, in stark contrast,
non-Indian ancestry compromised their indigeneity, producing “half-breeds,” a
regime that persists in the form of blood quantum regulations. As opposed to
enslaved people, whose reproduction augmented their owners’ wealth, Indigenous
people obstructed settlers’ access to land, so their increase was counterproductive.
In this way, the restrictive racial classification of Indians straightforwardly furth-
ered the logic of elimination. Thus we cannot simply say that settler colonialism or
genocide have been targeted at particular races, since a race cannot be taken as
given. It is made in the targeting.’ Black people were racialized as slaves; slavery
constituted their blackness. Correspondingly, Indigenous North Americans
were not killed, driven away, romanticized, assimilated, fenced in, bred White,
and otherwise eliminated as the original owners of the land but as Indians.
Roger Smith has missed this point in seeking to distinguish between victims mur-
dered for where they are and victims murdered for who they are.* So far as Indi-
genous people are concerned, where they are is who they are, and not only by their
own reckoning. As Deborah Bird Rose has pointed out, to get in the way of settler
colonization, all the native has to do is stay at home.” Whatever settlers may say—
and they generally have a lot to say—the primary motive for elimination is not
race (or religion, ethnicity, grade of civilization, etc.) but access to territory. Ter-
ritoriality is settler colonialism’s specific, irreducible element.

The logic of elimination not only refers to the summary liquidation of Indigen-
ous people, though it includes that. In common with genocide as Rapha€l Lemkin
characterized it,” settler colonialism has both negative and positive dimensions.
Negatively, it strives for the dissolution of native societies. Positively, it erects
a new colonial society on the expropriated land base—as I put it, settler colonizers
come to stay: invasion is a structure not an event.” In its positive aspect, elimin-
ation is an organizing principal of settler-colonial society rather than a one-off
(and superseded) occurrence. The positive outcomes of the logic of elimination
can include officially encouraged miscegenation, the breaking-down of native
title into alienable individual freeholds, native citizenship, child abduction, reli-
gious conversion, resocialization in total institutions such as missions or boarding
schools, and a whole range of cognate biocultural assimilations. All these strat-
egies, including frontier homicide, are characteristic of settler colonialism.
Some of them are more controversial in genocide studies than others.

Settler colonialism destroys to replace. As Theodor Herzl, founding father of
Zionism, observed in his allegorical manifesto/novel, “If I wish to substitute a
new building for an old one, I must demolish before I construct.”® In a kind of
realization that took place half a century later, one-time deputy-mayor of West
Jerusalem Meron Benvenisti recalled, “As a member of a pioneering youth move-
ment, I myself ‘made the desert bloom’ by uprooting the ancient olive trees of
al-Bassa to clear the ground for a banana grove, as required by the ‘planned
farming’ principles of my kibbutz, Rosh Hanigra.”® Renaming is central to the
cadastral effacement/replacement of the Palestinian Arab presence that Benve-
nisti poignantly recounts.'® Comparably, though with reference to Australia,
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Tony Birch has charted the contradictory process whereby White residents sought
to frustrate the (re-) renaming of Gariwerd back from the derivative “Grampians”
that these hills had become in the wake of their original owners’ forcible dispos-
session in the nineteenth century.'! Ideologically, however, there is a major differ-
ence between the Australian and Israeli cases. The prospect of Israeli authorities
changing the Hebrew place-names whose invention Benvenisti has described
back to their Arabic counterparts is almost unimaginable. In Australia, by contrast
(as in many other settler societies), the erasure of indigeneity conflicts with the
assertion of settler nationalism. On the one hand, settler society required the prac-
tical elimination of the natives in order to establish itself on their territory. On the
symbolic level, however, settler society subsequently sought to recuperate indi-
geneity in order to express its difference—and, accordingly, its independence—
from the mother country. Hence it is not surprising that a progressive Australian
state government should wish to attach an indigenous aura to a geographical
feature that bore the second-hand name of a British mountain range. Australian
public buildings and official symbolism, along with the national airlines, film
industry, sports teams and the like, are distinguished by the ostentatious borrowing
of Aboriginal motifs. For nationalist purposes, it is hard to see an alternative to this
contradictory reappropriation of a foundationally disavowed Aboriginality. The
ideological justification for the dispossession of Aborigines was that “we” could
use the land better than they could, not that we had been on the land primordially
and were merely returning home. One cannot imagine the Al-Quds/Jerusalem
suburb of Kfar Sha’ul being renamed Deir Yasin. Despite this major ideological
difference, however, Zionism still betrays a need to distance itself from its Euro-
pean origins that recalls the settler anxieties that characterize Australian national
discourse. Yiddish, for instance, was decisively rejected in favour of Hebrew—a
Hebrew inflected, what is more, with the accents of the otherwise derided Yemeni
mizrachim. Analogously, as Mark LeVine has noted, though the Zionist modern-
ization of the Arab city of Jaffa was intended to have a certain site specificity, “in
fact Jaffa has had to be emptied of its Arab past and Arab inhabitants in order for
architects to be able to reenvision the region as a ‘typical Middle Eastern city’.”'?

In its positive aspect, therefore, settler colonialism does not simply replace
native society tout court. Rather, the process of replacement maintains the refrac-
tory imprint of the native counter-claim. This phenomenon is not confined to the
realm of symbolism. In the Zionist case, for instance, as Gershon Shafir has
cogently shown, the core doctrine of the conquest of labour, which produced
the kibbutzim and Histadrut, central institutions of the Israeli state, emerged out
of the local confrontation with Arab Palestinians in a form fundamentally different
from the pristine doctrine of productivization that had originally been coined in
Europe. The concept of productivization was developed in response to the self-
loathing that discriminatory exclusions from productive industry encouraged in
Eastern European Jewry (in this sense, as Shafir acutely observes, Zionism
mirrored the persecutors’ anti-Semitism'?). In its European enunciation, producti-
vization was not designed to disempower anyone else. It was rather designed,
autarkically as it were, to inculcate productive self-sufficiency in a Jewish

389



00: 36 20 January 2010

[ Col unbi a University] At

Downl oaded By

PATRICK WOLFE

population that had been relegated to urban (principally financial) occupations that
were stigmatized as parasitic by the surrounding gentile population—a prejudice
that those who sought to build the “new Jew” endorsed insofar as they resisted its
internalization. On its importation into Palestine, however, the doctrine evolved
into a tool of ethnic conflict, as Jewish industries were actively discouraged
from employing non-Jewish labour, even though Arabs worked for lower wages
and, in many cases, more efficiently:

“Hebrew labor,” or “conquest of labor” ... was born of Palestinian circumstances, and advo-
cated a struggle against Palestinian Arab workers. This fundamental difference demonstrates
the confusion created by referring “Hebrew labor” back to the productivization movement
and anachronistically describing it as evolving in a direct line from Eastern European origins.'*

As it developed on the colonial ground, the conquest of labour subordinated
economic efficiency to the demands of building a self-sufficient proto-national
Yishuv (Jewish community in Palestine) at the expense of the surrounding Arab
population. This situated struggle produced the new Jew as subject of the labour
that it conquered. In the words of Zionist architect Julius Posner, reprising a
folk song, “We have come to the homeland to build and be rebuilt in it ... the
creation of the new Jew ... [is also] the creator of that Jew.”'> As such, the con-
quest of labour was central both to the institutional imagining of a goyim-rein
(gentile-free) zone and to the continued stigmatization of Jews who remained
unredeemed in the galut (diaspora). The positive force that animated the Jewish
nation and its individual new-Jewish subjects issued from the negative process
of excluding Palestine’s Indigenous owners.

In short, elimination refers to more than the summary liquidation of Indigenous
people, though it includes that. In its positive aspect, the logic of elimination
marks a return whereby the native repressed continues to structure settler-colonial
society. It is both as complex social formation and as continuity through time that I
term settler colonization a structure rather than an event, and it is on this basis that
I shall consider its relationship to genocide.

*kk

To start at the top, with the European sovereigns who laid claim to the territories of
non-Christian (or, in later secularized versions, uncivilized) inhabitants of the rest of
the world: justifications for this claim were derived from a disputatious arena of
scholarly controversy that had been prompted by European conquests in the Amer-
icas and is misleadingly referred to, in the singular, as the doctrine of discovery.'®
Though a thoroughgoing diminution of native entitlement was axiomatic to discov-
ery, the discourse was primarily addressed to relations between European sovereigns
rather than to relations between Europeans and natives.'” Competing theoretical for-
mulas were designed to restrain the endless rounds of war-making over claims to
colonial territory that European sovereigns were prone to indulge in. The rights
accorded to natives tended to reflect the balance between European powers in any
given theatre of colonial settlement. In Australia, for instance, where British
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dominion was effectively unchallenged by other European powers, Aborigines were
accorded no rights to their territory, informal variants on the theme of terra nullius
being taken for granted in settler culture. In North America, by contrast, treaties
between Indian and European nations were premised on a sovereignty that reflected
Indians’ capacity to permute local alliance networks from among the rival Spanish,
British, French, Dutch, Swedish and Russian presences.'® Even where native sover-
eignty was recognized, however, ultimate dominion over the territory in question
was held to inhere in the European sovereign in whose name it had been “discov-
ered.” Through all the diversity among the theorists of discovery, a constant
theme is the clear distinction between dominion, which inhered in European sover-
eigns alone, and natives’ right of occupancy, also expressed in terms of possession or
usufruct, which entitled natives to pragmatic use (understood as hunting and gather-
ing rather than agriculture)'® of a territory that Europeans had discovered. The dis-
tinction between dominion and occupancy illuminates the settler-colonial project’s
reliance on the elimination of native societies.

Through being the first European to visit and properly claim a given territory, a
discoverer acquired the right, on behalf of his sovereign and vis-a-vis other Eur-
opeans who came after him, to buy land from the natives. This right, known as pre-
emption, gave the discovering power (or, in the US case, its successors) a monopoly
over land transactions with the natives, who were prevented from disposing of their
land to any other European power. On the face of it, this would seem to pose little
threat to people who did not wish to dispose of their land to anyone. Indeed, this
semblance of native voluntarism has provided scope for some limited judicial mag-
nanimity in regard to Indian sovereignty.?® In practice, however, the corollary did
not apply. Preemption sanctioned European priority but not Indigenous freedom
of choice. As Harvey Rosenthal observed of the concept’s extension into the US
constitutional environment, “The American right to buy always superseded the
Indian right not to sell.”?! The mechanisms of this priority are crucial. Why
should ostensibly sovereign nations, residing in territory solemnly guaranteed to
them by treaties, decide that they are willing, after all, to surrender their ancestral
homelands? More often than not (and nearly always up to the wars with the
Plains Indians, which did not take place until after the civil war), the agency
which reduced Indian peoples to this abjection was not some state instrumentality
but irregular, greed-crazed invaders who had no intention of allowing the formalities
of federal law to impede their access to the riches available in, under, and on Indian
s0il. > If the government notionally held itself aloof from such disreputable proceed-
ings, however, it was never far away. Consider, for instance, the complicity between
bayonet-wielding troops and the “lawless rabble” in this account of events immedi-
ately preceding the eastern Cherokee’s catastrophic “Trail of Tears,” one of many
comparable 1830s removals whereby Indians from the South East were displaced
west of the Mississippi to make way for the development of the slave-plantation
economy in the Deep South:

Families at dinner were startled by the sudden gleam of bayonets in the doorway and rose up
to be driven with blows and oaths along the weary miles of trail that led to the stockade
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[where they were held prior to the removal itself.] Men were seized in their fields or going
along the road, women were taken from their wheels and children from their play. In many
cases, on turning for one last look as they crossed the ridge, they saw their homes in flames,
fired by the lawless rabble that followed on the heels of the soldiers to loot and pillage. So
keen were these outlaws on the scent that in some instances they were driving off the cattle
and other stock of the Indians almost before the soldiers had fairly started their owners in the
other direction. Systematic hunts were made by the same men for Indian graves, to rob them
of the silver pendants and other valuables deposited with the dead. A Georgia volunteer,
afterward a colonel in the Confederate service, said: “I fought through the civil war and
have seen men shot to pieces and slaughtered by thousands, but the Cherokee removal
was the cruelest work I ever knew.”*

On the basis of this passage alone, the structural complexity of settler colonialism
could sustain libraries of elaboration. A global dimension to the frenzy for native
land is reflected in the fact that, as economic immigrants, the rabble were generally
drawn from the ranks of Europe’s landless. The cattle and other stock were not only
being driven off Cherokee land; they were being driven into private ownership.
Once evacuated, the Red man’s land would be mixed with Black labour to
produce cotton, the white gold of the Deep South. To this end, the international
slave trade and the highest echelons of the formal state apparatus converged
across three continents with the disorderly pillaging of a nomadic horde who may
or may not have been “lawless” but who were categorically White. Moreover, in
their indiscriminate lust for any value that could be extracted from the Cherokee’s
homeland, these racialized grave-robbers are unlikely to have stopped at the pen-
dants. The burgeoning science of craniology, which provided a distinctively post-
eighteenth-century validation for their claim to a racial superiority that entitled
them to other peozple’s lands, made Cherokee skulls too marketable a commodity
to be overlooked.” In its endless multidimensionality, there was nothing singular
about this one sorry removal, which all of modernity attended.

Rather than something separate from or running counter to the colonial state,
the murderous activities of the frontier rabble constitute its principal means of
expansion. These have occurred “behind the screen of the frontier, in the wake
of which, once the dust has settled, the irregular acts that took place have been
regularized and the boundaries of White settlement extended. Characteristically,
officials express regret at the lawlessness of this process while resigning them-
selves to its inevitability.”** In this light, we are in a position to understand the
pragmatics of the doctrine of discovery more clearly. Understood as an assertion
of Indigenous entitlement, the distinction between dominion and occupancy
dissolves into incoherence. Understood processually, however, as a stage in the
formation of the settler-colonial state (specifically, the stage linking the theory
and the realization of territorial acquisition), the distinction is only too consistent.
As observed, preemption provided that natives could transfer their right of occu-
pancy to the discovering sovereign and to no one else. They could not transfer
dominion because it was not theirs to transfer; that inhered in the European sover-
eign and had done so from the moment of discovery. Dominion without conquest
constitutes the theoretical (or “inchoate™) stage of territorial sovereignty.”® In US
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Chief Justice John Marshall’s words, it remained to be “consummated by posses-
sion.””” This delicately phrased “consummation” is precisely what the rabble were
achieving at Cherokee New Echota in 1838. In other words, the right of occupancy
was not an assertion of native rights. Rather, it was a pragmatic acknowledgment
of the lethal interlude that would intervene between the conceit of discovery, when
navigators proclaimed European dominion over whole continents to trees or
deserted beaches, and the practical realization of that conceit in the final securing
of European settlement, formally consummated in the extinguishment of native
title. Thus it is not surprising that Native Title had hardly been asserted in Austra-
lian law than Mr Justice Olney was echoing Marshall’s formula, Olney’s twenty-
first-century version of consummation being the “tide of history” that provided the
pretext for his notorious judgment in the Yorta Yorta case.”® As observed, the logic
of elimination continues into the present.

The tide of history canonizes the fait accompli, harnessing the diplomatic
niceties of the law of nations to the maverick rapine of the squatters’ posse
within a cohesive project that implicates individual and nation-state, official and
unofficial alike. Over the Green Line today, Ammana, the settler advance-guard
of the fundamentalist Gush Emunim movement, hastens apace with the construc-
tion of its facts on the ground. In this regard, the settlers are maintaining a tried and
tested Zionist strategy—Israel’s 1949 campaign to seize the Negev before the
impending armistice was codenamed Uvda, Hebrew for “fact.”* As Bernard
Avishai lamented of the country he had volunteered to defend, ‘“settlements
were made in the territories beyond the Green Line so effortlessly after 1967
because the Zionist institutions that built them and the laws that drove them ...
had all been going full throttle within the Green Line before 1967. To focus
merely on West Bank settlers was always to beg the question.”*® In sum, then,
settler colonialism is an inclusive, land-centred project that coordinates a compre-
hensive range of agencies, from the metropolitan centre to the frontier encamp-
ment, with a view to eliminating Indigenous societies. Its operations are not
dependent on the presence or absence of formal state institutions or functionaries.
Accordingly—to begin to move toward the issue of genocide—the occasions on or
the extent to which settler colonialism conduces to genocide are not a matter of the
presence or absence of the formal apparatus of the state.

koskok

While it is clearly the case, as Isabel Hull argues, that the pace, scale and intensity
of certain forms of modern genocide require the centralized technological, logis-
tical and administrative capacities of the modern state,®! this does not mean that
settler-colonial discourse should be regarded as pre- (or less than) modern.
Rather, as a range of thinkers—including, in this connection, W. E. B. Dubois,
Hannah Arendt and Aimé Césaire—have argued, some of the core features of
modernity were pioneered in the colonies.’” It is a commonplace that the
Holocaust gathered together the instrumental, technological and bureaucratic con-
stituents of Western modernity. Accordingly, despite the historiographical energy
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that has already been devoted to the Holocaust, the genealogical field available to
its historian remains apparently inexhaustible. Thus we have recently been
informed that its historical ingredients included the guillotine and, for the
industrz/—scale processing of human bodies, the techniques of Chicago cattle-
yards.>> Yet the image of the dispassionate genocidal technocrat that the
Holocaust spawned is by no means the whole story. Rather, as Dieter Pohl,
Jirgen Zimmerer and others have pointed out, a substantial number of the
Nazis’ victims, including Jewish and Gypsy (Sinti and Rom) ones, were not
murdered in camps but in deranged shooting sprees that were more reminiscent
of sixteenth-century Spanish behaviour in the Americas than of Fordism, while
millions of Slav civilians and Soviet soldiers were simply starved to death in cir-
cumstances that could well have struck a chord with late-eighteenth-century
Bengalis or mid-nineteenth-century Irish people.** This is not to suggest a
partition of the Holocaust into, say, modern and atavistic elements. It is to
stress the modernity of colonialism.

Settler colonialism was foundational to modernity. Frontier individuals’ endless
appeals for state protection not only presupposed a commonality between the
private and official realms. In most cases (Queensland was a partial exception),
it also presupposed a global chain of command linking remote colonial frontiers
to the metropolis.*®> Behind it all lay the driving engine of international market
forces, which linked Australian wool to Yorkshire mills and, complementarily,
to cotton produced under different colonial conditions in India, Egypt, and the
slave states of the Deep South. As Cole Harris observed in relation to the dispos-
session of Indians in British Columbia, “Combine capital’s interest in uncluttered
access to land and settlers’ interest in land as livelihood, and the principal momen-
tum of settler colonialism comes into focus.”*® The Industrial Revolution, mis-
leadingly figuring in popular consciousness as an autochthonous metropolitan
phenomenon, required colonial land and labour to produce its raw materials just
as centrally as it required metropolitan factories and an industrial proletariat to
process them, whereupon the colonies were again required as a market. The expro-
priated Aboriginal, enslaved African American, or indentured Asian is as
thoroughly modern as the factory worker, bureaucrat, or flaneur of the metropoli-
tan centre. The fact that the slave may be in chains does not make him or her med-
ieval. By the same token, the fact that the genocidal Hutus of Rwanda often
employed agricultural implements to murder their Tutsi neighbours en masse
does not license the racist assumption that, because neither Europeans nor the
latest technology were involved, this was a primordial (read “savage”) blood-
letting. Rwanda and Burundi are colonial creations—not only so far as the
obvious factor of their geographical borders is concerned, but, more intimately,
in the very racial boundaries that marked and reproduced the Hutu/Tutsi division.
As Robert Melson has observed in his sharp secondary synopsis of it, “The
Rwandan genocide was the product of a postcolonial state, a racialist ideology,
a revolution claiming democratic legitimation, and war—all manifestations of
the modern world.”*” The mutual Hutu/Tutsi racialization on which this “post”-
colonial ideology was based was itself an artifice of colonialism. In classic
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Foucauldian style, the German and, above all, Belgian overlords who succeeded
each other in modern Rwanda had imposed a racial grid on the complex native
social order, co-opting the pastoral Tutsi aristocracy as a comprador elite who
facilitated their exploitation of the agriculturalist Hutu and lower-order Tutsis.
This racial difference was elaborated “by Belgian administrators and anthro-
pologists who argued—in what came to be known as the ‘Hamitic Hypoth-
esis’—that the Tutsi were conquerors who had originated in Ethiopia (closer to
Europe!) and that the Hutu were a conquered inferior tribe of local provenance.”®
Shades of the Franks and the Gauls. In their inculcation with racial discourse,
Rwandans were integrally modern. Even the notorious hoes with which some
Hutus murdered their Tutsi compatriots symbolized the agriculture that not only
encapsulated their difference from their victims. As such, these hoes were also
the instruments of the Hutus’ involvement in the global market.

kKoK

Of itself, however, modernity cannot explain the insatiable dynamic whereby settler
colonialism always needs more land. The answer that springs most readily to mind is
agriculture, though it is not necessarily the only one. The whole range of primary
sectors can motivate the project. In addition to agriculture, therefore, we should
think in terms of forestry, fishing, pastoralism and mining (the last straw for the
Cherokee was the discovery of gold on their land). With the exception of agriculture,
however (and, for some peoples, pastoralism), none of these is sufficient in itself.
You cannot eat lumber or gold; fishing for the world market requires canneries.
Moreover, sooner or later, miners move on, while forests and fish become exhausted
or need to be farmed. Agriculture not only supports the other sectors. It is inherently
sedentary and, therefore, permanent. In contrast to extractive industries, which rely
on what just happens to be there, agriculture is a rational means,/end calculus that is
geared to vouchsafing its own reproduction, generating capital that projects into a
future where it repeats itself (hence the farmer’s dread of being reduced to eating
seed stock). Moreover, as John Locke never tired of pointing out, agriculture sup-
ports a larger population than non-sedentary modes of production.®® In settler-
colonial terms, this enables a population to be expanded by continuing immigration
at the expense of native lands and livelihoods. The inequities, contradictions and
pogroms of metropolitan society ensure a recurrent supply of fresh immigrants—
especially, as noted, from among the landless. In this way, individual motivations
dovetail with the global market’s imperative for expansion. Through its ceaseless
expansion, agriculture (including, for this purpose, commercial pastoralism) pro-
gressively eats into Indigenous territory, a primitive accumulation that turns
native flora and fauna into a dwindling resource and curtails the reproduction of
Indigenous modes of production. In the event, Indigenous people are either rendered
dependent on the introduced economy or reduced to the stock-raids that provide the
classic pretext for colonial death-squads.

None of this means that Indigenous people are by definition non-agricultural.
Whether or not they actually do practise agriculture, however (as in the case of
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the Indians who taught Whites to grow corn and tobacco), natives are typically
represented as unsettled, nomadic, rootless, etc., in settler-colonial discourse. In
addition to its objective economic centrality to the project, agriculture, with its
life-sustaining connectedness to land, is a potent symbol of settler-colonial iden-
tity. Accordingly, settler-colonial discourse is resolutely impervious to glaring
inconsistencies such as sedentary natives or the fact that the settlers themselves
have come from somewhere else. Thus it is significant that the feminized,
finance-oriented (or, for that matter, wandering) Jew of European anti-Semitism
should assert an aggressively masculine agricultural self-identification in Pales-
tine.** The new Jew’s formative Other was the nomadic Bedouin rather than the
fellaheen farmer. The reproach of nomadism renders the native removable. More-
over, if the natives are not already nomadic, then the reproach can be turned into a
self-fulfilling prophecy through the burning of corn or the uprooting of fruit trees.

But if the natives are already agriculturalists, then why not simply incorporate
their productivity into the colonial economy? At this point, we begin to get closer
to the question of just who it is (or, more to the point, who they are) that settler
colonialism strives to eliminate—and, accordingly, closer to an understanding
of the relationship between settler colonialism and genocide. To stay with the
Cherokee removal: when it came to it, the factor that most antagonized the
Georgia state government (with the at-least-tacit support of Andrew Jackson’s
federal administration) was not actually the recalcitrant savagery of which
Indians were routinely accused, but the Cherokee’s unmistakable aptitude for civi-
lization. Indeed, they and their Creek, Choctaw, Chickasaw and Seminole neigh-
bours, who were also targeted for removal, figured revealingly as the “Five
Civilized Tribes” in Euroamerican parlance. In the Cherokee’s case, two dimen-
sions of their civility were particularly salient. They had become successful agri-
culturalists on the White model, with a number of them owning substantial
holdings of Black slaves, and they had introduced a wrltten national constitution
that bore more than a passing resemblance to the US one.*' Why should genteel
Georgians wish to rid themselves of such cultivated neighbours? The reason
why the Cherokee’s constitution and their agricultural prowess stood out as
such singular provocations to the officials and legislators of the state of
Georgia—and this is attested over and over again in their public statements and
correspondence—is that the Cherokee s farms, plantations, slaves and written
constitution all signified permanence.** The first thing the rabble did, let us
remember, was burn their houses.

Brutal and murderous though the removals of the Five Civilized Tribes gener-
ally were, they did not affect each member equally. This was not simply a matter
of wealth or status. Principal Cherokee chief John Ross, for example, lost not only
his plantation after setting off on the Trail of Tears. On that trail, one deathly cold
Little Rock, Arkansas day in February 1839 he also lost his wife, Qatie, who died
after giving her blanket to a freezing child.** Ross’s fortunes differed sharply from
those of the principal Choctaw chief Greenwood LeFlore, who, unlike Ross,
signed a removal treaty on behalf of his people, only to stay behind hlmself
accept US citizenship, and go on to a distinguished career in Mississippi politics.**
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But it was not just his chiefly rank that enabled LeFlore to stay behind. Indeed, he
was by no means the only one to do so. As Ronald Satz has commented, Andrew
Jackson was taken by surprise when “thousands of Choctaws decided to take
advantage of the allotment provisions [in the treaty LeFlore had signed] and
become homesteaders and American citizens in Mississippi.”*’ In addition to
being principal chiefs, Ross and LeFlore both had White fathers and light skin.
Both were wealthy, educated and well connected in Euroamerican society.
Many of the thousands of compatriots who stayed behind with LeFlore lacked
any of these qualifications. There was nothing special about the Choctaw to
make them particularly congenial to White society—most of them got removed
like Ross and the Cherokee. The reason that the remaining Choctaw were accep-
table had nothing to do with their being Choctaw. On the contrary, it had to do with
their not (or, at least, no longer) being Choctaw. They had become “homesteaders
and American citizens.” In a word, they had become individuals.

What distinguished Ross and the removing Choctaw from those who stayed
behind was collectivity.*® Tribal land was tribally owned—tribes and private
property did not mix. Indians were the original communist menace. As home-
steaders, by contrast, the Choctaw who stayed became individual proprietors,
each to his own, of separately allotted fragments of what had previously been
the tribal estate, theirs to sell to White people if they chose to. Without the
tribe, though, for all practical purposes they were no longer Indians (this is
the citizenship part). Here, in essence, is assimilation’s Faustian bargain—
have our settler world, but lose your Indigenous soul. Beyond any doubt, this
is a kind of death. Assimilationists recognized this very clearly. On the face
of it, one might not expect there to be much in common between Captain
Richard Pratt, founder of the Carlisle boarding school for Indian youth and
leading light of the philanthropic “Friends of the Indian” group, and General
Phil Sheridan, scourge of the Plains and author of the deathless maxim, “The
only good Indian is a dead Indian.” Given the training in individualism that
Pratt provided at his school, however, the tribe could disappear while its
members stayed behind, a metaphysical variant on the Choctaw scenario. This
would offer a solution to reformers’ disquiet over the national discredit attaching
to the Vanishing Indian. In a paper for the 1892 Charities and Correction Con-
ference held in Denver, Pratt explicitly endorsed Sheridan’s maxim, “but only in
this: that all the Indian there is in the race should be dead. Kill the Indian in him
and save the man.”*’

kKoK

But just what kind of death is it that is involved in assimilation? The term “homi-
cide,” for instance, combines the senses of killing and of humanity. So far as |
know, when it comes to killing a human individual, there is no alternative to ter-
minating their somatic career. Yet, when Orestes was arraigned before the Furies
for the murder of his mother Clytemnestra, whom he had killed to avenge her
murder of his father Agamemnon, he was acquitted on the ground that, in a
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patrilineal society, he belonged to his father rather than to his mother, so the
charge of matricide could not stand. Now, without taking this legend too seriously,
it nonetheless illustrates (as legends are presumably meant to) an important point.
Orestes’ beating the charge did not mean that he had not actually killed Clytem-
nestra. It meant that he had been brought before the wrong court (the Furies dealt
with intra-family matters that could not be resolved by the mechanism of feud).
Thus Orestes may not have been guilty of matricide, but that did not mean he
was innocent. It meant that he might be guilty of some other form of illegal
killing—one that could be dealt with by the blood-feud or other appropriate sanc-
tion (where his plea of obligatory revenge may or may not have succeeded). As in
those languages where a verb is inflected by its object, the nature of a justiciable
killing depends on its victim. There are seemingly absolute differences between,
say, suicide, insecticide, and infanticide. The etymology of “genocide” combines
the senses of killing and of grouphood. “Group” is more than a purely numerical
designation. Genos refers to a denominate group with a membership that persists
through time (Raphaél Lemkin translated it as “tribe”). It is not simply a random
collectivity (such as, say, the passengers on a bus). Accordingly, with respect to
Robert Gellately and Ben Kiernan (concerning both the subtitle of their excellent
collection and their reference, in this context, to 9/11), the strike on the World
Trade Center is an example of mass murder but not, in my view, of genocide.
Certainly, the bulk of the victims were US citizens. On the scale of the whole,
however, not only was it an infinitesimal part of the group “Americans” (which,
strictly, is not a consideration), but it was a one-off event.*® This does not mean
that the perpetrators of 9/11 are not guilty. It means that a genocide tribunal is
the wrong court to bring them before. Mass murders are not the same thing as gen-
ocide, though the one action can be both. Thus genocide has been achieved by
means of summary mass murder (to cite examples already used) in the frontier
massacring of Indigenous peoples, in the Holocaust, and in Rwanda. But there
can be summary mass murder without genocide, as in the case of 9/11, and
there can be genocide without summary mass murder, as in the case of the conti-
nuing post-frontier destruction, in whole and in part, of Indigenous genoi. Lemkin
knew what he was doing when he used the word “tribe.”*® Richard Pratt and
Phillip Sheridan were both practitioners of genocide. The question of degree is
not the definitional issue.

Vital though it is, definitional discussion can seem insensitively abstract. In the
preceding paragraph, part of what I have had in mind has, obviously, been the term
(which Lemkin favoured) “cultural genocide.” My reason for not favouring the
term is that it confuses definition with degree. Moreover, though this objection
holds in its own right (or so I think), the practical hazards that can ensue once
an abstract concept like “cultural genocide” falls into the wrong hands are
legion. In particular, in an elementary category error, “either/or” can be substi-
tuted for “both/and,” from which genocide emerges as either biological (read
“the real thing”) or cultural—and thus, it follows, not real. In practice, it should
go without saying that the imposition on a people of the procedures and techniques
that are generally glossed as “cultural genocide” is certainly going to have a direct
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impact on that people’s capacity to stay alive (even apart from their qualitative
immiseration while they do so). At the height of the Dawes-era assimilation
programme, for instance, in the decade after Richard Pratt penned his Denver
paper, Indian numbers hit the lowest level they would ever register.’® Even in
contemporary, post-Native Title Australia, Aboriginal life expectancy clings to
a level some 25% below that enjoyed by mainstream society, with infant mortality
rates that are even worse.”' What species of sophistry does it take to separate a
quarter “part” of the life of a group from the history of their elimination?

Clearly, we are not talking about an isolated event here. Thus we can shift from
settler colonialism’s structural complexity to its positivity as a structuring
principle of settler-colonial society across time.

koskok

The Cherokee Trail of Tears, which took place over the winter of 1838—1839, pre-
supposed the Louisiana Purchase of 1803, when Thomas Jefferson had bought
approximately one-third of the present-day continental United States at a knock-
down price from Napoleon.’ The greatest real estate deal in history provided the
territory west of the Mississippi that successive US governments would exchange
for the homelands of the eastern tribes whom they were bent on removing. For
various reasons, these removals, which turned eastern tribes into proxy invaders
of Indian territory across the Mississippi, were a crude and unsatisfactory form
of elimination. In particular, they were temporary, it being only a matter of
time before the frontier rabble caught up with them.>® When that happened, as
Annie Abel resignedly observed in concluding her classic account of the removals,
“Titles given in the West proved less substantial than those in the East, for they
had no foundation in antiquity.”>* Repeat removals, excisions from reservations,
grants of the same land to different tribes, all conducted against a background of
endless pressure for new or revised treaties, were the symptoms of removal’s tem-
porariness, which kept time with the westward march of the nation. In the end,
though, the western frontier met the one moving back in from the Pacific, and
there was simply no space left for removal. The frontier had become coterminal
with reservation boundaries. At this point, when the crude technique of removal
declined in favour of a range of strategies for assimilating Indian people now
that they had been contained within Euroamerican society, we can more clearly
see the logic of elimination’s positivity as a continuing feature of Euroamerican
settler society.

With the demise of the frontier, elimination turned inwards, seeking to
penetrate through the tribal surface to the individual Indian below, who was to
be co-opted out of the tribe, which would be depleted accordingly, and into
White society. The Greenwood LeFlore situation was to be generalized to all
Indians. The first major expression of this shift was the discontinuation of
treaty-making, which came about in 1871.%° Over the following three decades,
an avalanche of assimilationist legislation, accompanied by draconian Supreme
Court judgments which notionally dismantled tribal sovereignty and provided
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for the abrogation of existing treaties,’® relentlessly sought the breakdown of the
tribe and the absorption into White society of individual Indians and their tribal
land, only separately. John Wunder has termed this policy framework “the New
Colonialism,” a discursive formation based on reservations and boarding
schools that “attacked every aspect of Native American life—religion, speech,
political freedoms, economic liberty, and cultural diversity.”>’ The centrepiece
of this campaign was the allotment programme, first generalized as Indian
policy in the Dawes Severalty Act of 1887 and subsequently intensified and
extended, whereby tribal land was to be broken down into individual allotments
whose proprietors could eventually sell them to White people.”® Ostensibly, this
programme provided for a cultural transformation whereby the magic of private
property ownership would propel Indians from the collective inertia of tribal mem-
bership into the progressive individualism of the American dream. In practice, not
only did Indian numbers rapidly hit the lowest level they would ever record, but
this cultural procedure turned out to yield a faster method of land transference
than the US Cavalry had previously provided. In the half-century from 1881,
the total acreage held by Indians in the United States fell by two thirds, from
just over 155 million acres to just over 52 million.>® Needless to say, the coinci-
dence between the demographic statistics and the land-ownership ones was no
coincidence. Throughout this process, reformers’ justifications for it (saving the
Indian from the tribe, giving him the same opportunities as the White man, etc.)
repeatedly included the express intention to destroy the tribe in whole.*® With
their land base thus attenuated, US citizenship was extended to all Indians in
1924. In 1934, under the New Deal Indian Reform Act, allotment was abandoned
in favour of a policy of admitting the tribe itself into the US polity, only on con-
dition that its constitution be rewritten into structural harmony with its US civic
environment. A distinctive feature of the model constitutions that the Secretary
of the Interior approved for tribes that registered under the 1934 Act was blood
quantum requirements, originally introduced by Dawes Act commissioners to
determine which tribal members would be eligible for what kind of allotments.®'
Under the blood quantum regime, one’s Indianness progressively declines in
accordance with a “biological” calculus that is a construct of Euroamerican
culture.®? Juaneiio/Jaqi scholar Annette Jaimes has termed this procedure “stat-
istical extermination.” In sum, the containment of Indian groups within Euroa-
merican society that culminated in the end of the frontier produced a range of
ongoing complementary strategies whose common intention was the destruction
of heterodox forms of Indian grouphood. In the post-World War II climate of
civil rights, these strategies were reinforced by the policies of termination and
relocation, held out as liberating individual Indians from the thralldom of the
tribe, whose compound effects rivalled the disasters of allotment.®* A major
difference between this and the generality of non-colonial genocides is its
sustained duration.

For comparative purposes, it is significant that the full radicalization of assim-
ilation policies in both the US and Australia coincided with the closure of the fron-
tier, which forestalled spatial stop-gaps such as removal. In infra-continental
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societies like those of mainland Europe, the frontier designates a national bound-
ary as opposed to a mobile index of expansion. Israel’s borders partake of both
qualities. Despite Zionism’s chronic addiction to territorial expansion, Israel’s
borders do not preclude the option of removal (in this connection, it is hardly sur-
prising that a nation that has driven so many of its original inhabitants into the sand
should express an abiding fear of itself being driven into the sea). As the logic of
elimination has taken on a variety of forms in other settler-colonial situations, so,
in Israel, the continuing tendency to Palestinian expulsion has not been limited to
the unelaborated exercise of force. As Baruch Kimmerling and Joel Migdal have
observed, for instance, Israeli officials have only permitted family unions “in one
direction—out of Israel.”®> The Law of Return commits the Jewish state to
numerically unlimited but ethnically exclusive immigration, a factor that,
formalities of citizenship notwithstanding, militates against the assimilation of
gentile natives. Thus assimilation should not be seen as an invariable concomitant
of settler colonialism. Rather, assimilation is one of a range of strategies of elim-
ination that become favoured in particular historical circumstances. Moreover,
assimilation itself can take on a variety of forms. In the Australian context, for
instance, various scholars have recognized that “the genetic and cultural codes
recapitulated each other.”®® Though “softer” than the recourse to simple violence,
however, these strategies are not necessarily less eliminatory. To take an example
from genocide’s definitional core, Article II (d) of the UN Convention on
Genocide, which seems to have been relatively overlooked in Australian discus-
sions, includes among the acts that constitute genocide (assuming they are com-
mitted with intent to destroy a target group in whole or in part) the imposition
of “measures intended to prevent births within the group.” Given that the
Australian practice of abducting Aboriginal children, assuming its “success,”
would bring about a situation in which second-generation offspring were born
into a group that was different from the one from which the child/parent had orig-
inally been abducted, there is abundant evidence of genocide being practised in
post-war Australia on the basis of Article II (d) alone. It is impossible to draw
simple either/or lines between culture and biology in cases such as these.
Though a child was physically abducted, the eventual outcome is as much a
matter of a social classification as it is of a body count. Nonetheless, the intentional
contribution to the demographic destruction of the “relinquishing” group is
unequivocal.

kKoK

Why, then, logic of elimination rather than genocide? As stated at the outset,
settler colonialism is a specific social formation and it is desirable to retain that
specificity. So far as I can tell, an understanding of settler colonialism would
not be particularly helpful for understanding the mass killings of, say, witches
in medieval Europe, Tutsis in Rwanda, enemies of the people in Cambodia, or
Jews in the Nazi fatherland (the Lebensraum is, of course, another matter). By
the same token, with the possible exception of the witches (whose murders

401



00: 36 20 January 2010

[ Col unbi a University] At

Downl oaded By

PATRICK WOLFE

appear to have been built into a great social transition), these mass killings would
seem to have little to tell us about the long-run structural consistency of settler
colonizers’ attempts to eliminate native societies. In contrast to the Holocaust,
which was endemic to Nazism rather than to Germany (which was by no means
the only—or even, historically, the most—anti-Semitic society in Europe),
settler colonialism is relatively impervious to regime change. The genocide of
American Indians or of Aboriginal people in Australia has not been subject to elec-
tion results. So why not a special kind of genocide?—Raymond Evans’ and Bill
Thorpe’s etymologically deft “indigenocide,” for instance,®” or one of the hyphe-
nated genocides (“cultural genocide,” “ethnocide,” “politicide,” etc.)®® that have
variously been proposed? The apparently insurmountable problem with the quali-
fied genocides is that, in their very defensiveness, they threaten to undo them-
selves. They are never quite the real thing, just as patronizingly hyphenated
ethnics are not fully Australian or fully American. Apart from this categorical
problem, there is a historical basis to the relative diminution of the qualified gen-
ocides. This basis is, of course, the Holocaust, the non-paradigmatic paradigm
that, being the indispensable example, can never merely exemplify. Keeping
one eye on the Holocaust, which is always the unqualified referent of the qualified
genocides, can only disadvantage Indigenous people because it discursively
reinforces the figure of lack at the heart of the non-Western. Moreover, whereas
the Holocaust exonerates anti-Semitic Western nations who were on the side
opposing the Nazis, those same nations have nothing to gain from their liability
for colonial genocides. On historical as well as categorical grounds, therefore,
the hyphenated genocides devalue Indigenous attrition. No such problem bedevils
analysis of the logic of elimination, which, in its specificity to settler colonialism,
is premised on the securing—the obtaining and the maintaining—of territory.®’
This logic certainly requires the elimination of the owners of that territory, but
not in any particular way. To this extent, it is a larger category than genocide.
For instance, the style of romantic stereotyping that I have termed “repressive
authenticity,” which is a feature of settler-colonial discourse in many countries,
is not genocidal in itself, though it eliminates large numbers of empirical
natives from official reckonings and, as such, is often concomitant with genocidal
practice.”” Indeed, depending on the historical conjuncture, assimilation can be a
more effective mode of elimination than conventional forms of killing, since it
does not involve such a disruptive affront to the rule of law that is ideologically
central to the cohesion of settler society. When invasion is recognized as a struc-
ture rather than an event, its history does not stop—or, more to the point, become
relatively trivial—when it moves on from the era of frontier homicide. Rather, nar-
rating that history involves charting the continuities, discontinuities, adjustments,
and departures whereby a logic that initially informed frontier killing transmutes
into different modalities, discourses and institutional formations as it undergirds
the historical development and complexification of settler society. This is not a
hierarchical procedure.

How, then, when elimination manifests as genocide, are we to retain the
specificity of settler colonialism without downplaying its impact by resorting to
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a qualified genocide? I suggest that the term “structural genocide” avoids the
questions of degree—and, therefore, of hierarchy among victims—that are
entailed in qualified genocides, while retaining settler colonialism’s structural
induration (it also lets in the witches—whose destruction, as Charles Zika has
shown, was closely linked to the coeval transatlantic destruction of Native
Americans’"). Given a historical perspective on structural genocide, we can
recognize its being in abeyance (as, mercifully, it seems to be in contemporary
Australia) rather than being a thing of the past—which is to say, we should
guard against the recurrence of what Dirk Moses terms “genocidal moments”
(social workers continue to take Aboriginal children in disproportionate
numbers, for example.”?) Focusing on structural genocide also enables us to
appreciate some of the concrete empirical relationships between spatial
removal, mass killings and biocultural assimilation. For instance, where there is
no space left for removal (as occurred on the closure of the frontier in the US
and Australia, or on the Soviet victory on Nazi Germany’s eastern front), mass
killings or assimilation become the only eliminatory options available. Under
these circumstances, the resort to mass Kkillings can reflect the proclaimed
inassimilability of the victim group, as in the case of Jews in relation to the
“Aryan” blood stock.”® Correspondingly, assimilation programmes can reflect
the ideological requirements of settler-colonial societies, which characteristically
cite native advancement to establish their egalitarian credentials to potentially
fractious groups of immigrants.”*

koskosk

How, then, might any of this help to predict and prevent genocide?

In the first place, it shows us that settler colonialism is an indicator. Unpalatable
though it is (to speak as a member of a settler society), this conclusion has a
positive aspect, which is a corollary to settler colonialism’s temporal dimension.
Since settler colonialism persists over extended periods of time, structural geno-
cide should be easier to interrupt than short-term genocides. For instance, it
seems reasonable to credit the belated UN/Australian intervention in
East Timor with warding off the likelihood of a continued or renewed genocidal
programme. Realpolitik is a factor, however. Thus the Timorese miracle would
not seem to hold out a great deal of hope for, say, Tibet.

Since settler colonialism is an indicator, it follows that we should monitor situ-
ations in which settler colonialism intensifies or in which societies that are not yet,
or not fully, settler-colonial take on more of its characteristics. Israel’s progressive
dispensing with its reliance on Palestinian labour would seem to present an
ominous case in point.75 Colin Tatz has argued, conclusively in my view, that,
while Turkish behaviour in Armenia, Nazi behaviour in Europe, and Australian
behaviour towards Aborigines (among other examples) constitute genocide, the
apartheid regime in South Africa does not. His basic reason is that African
labour was indispensable to apartheid South Africa, so it would have been
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counterproductive to destroy it. The same can be said of African American
slavery. In both cases, the genocide tribunal is the wrong court.

The US parallel is significant because, unlike the South African case, the formal
apparatus of oppression (slavery) was overcome but Whites remained in power.”®
On emancipation, Blacks became surplus to some requirements and, to that
extent, more like Indians. Thus it is highly significant that the barbarities of lynching
and the Jim Crow reign of terror should be a post-emancipation phenomenon.”” As
valuable commodities, slaves had only been destroyed in extremis. Even after
slavery, Black people continued to have value as a source of super-cheap labour
(providing an incitement to poor Whites), so their dispensability was tempered.”®
Today in the US, the blatant racial zoning of large cities and the penal system
suggests that, once colonized people outlive their utility, settler societies can fall
back on the repertoire of strategies (in this case, spatial sequestration) whereby
they have also dealt with the native surplus. There could hardly be a more concrete
expression of spatial sequestration than the West Bank barrier. There again, apart-
heid also relied on sequestration. Perhaps Colin Tatz, who insists that Israel is not
genocidal,” finds it politic to allow an association between the Zionist and apartheid
regimes as the price of preempting the charge of genocide. It is hard to imagine that
a scholar of his perspicacity can have failed to recognize the Palestinian resonances
of his statement, made in relation to Biko youth, that: “They threw rocks and died
for their efforts.”%" N onetheless, as Palestinians become more and more dispensable,
Gaza and the West Bank become less and less like Bantustans and more and more
like reservations (or, for that matter, like the Warsaw Ghetto). Porous borders do not
offer a way out.
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INTRODUCTION

The Indigenous Body in Pain

“All of us, readers and writers, are bereft when criticism remains too
polite or too fearful to notice a disrupting darkness before its eyes.”
So concludes Playing in the Dark, Toni Morrison’s forceful exposition
of American literature’s deep “association with race.” Published in
1992, the year of the Columbian quincentenary, Morrison’s collec-
tion locates African Americans at the center of American cultural de-
velopment, fusing “black” and “white” into a seemingly inescapable
imaginary bond. As she and so many others have come to acknowl-
edge, definitions of America are embedded in racial constructions:
“the American self knows itself as not enslaved, but free; not repulsive,
but desirable; not helpless, but licensed and powerful; not history-less,
but historical; not damned, but innocent; not a blind accident of evo-
lution, but a progressive fulfillment of destiny.”

This book attempts to add to these equations. The narrative of
American history, it argues, has failed to gauge the violence that re-
made much of the continent before U.S. expansion. Nor have Ameri-
can historians fully assessed the violent effects of such expansion on
the many Indian peoples caught within these continental changes. Fol-
lowing Morrison’s critique, this work suggests that American history is
considered a place of comfort, not one of pain; a realm of achieve-
ment rather than one of indigenous trauma.

Compared with Europe, Africa, the Middle East, and Asia, North
America, in particular the region that would become the United States,
has a short and linear history. Beginning in the early seventeenth cen-
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2 Introduction

tury, scattered groups of Anglo settlers discarded the constraints of
Europe for the promises of a new land. Along the Atlantic, these eco-
nomic and religious outposts grew and eventually united against
England. A new polity and nation were formed, and a revolutionary
experiment in politics and culture began, an experiment that not only
continues to the present but also has spread through much of the
world.

These are among the founding truths of American history, as are
the United States’ subsequent development and expansion as a super-
power. Such truths are important. They underscore the achievements
of a fledgling nation, and most indexes of American history support
and reinforce this narrative. Cities sprouted where forests once stood,
immigrants amassed great wealth, and industry grew and grew and
grew. By the early twentieth century, such truths had become so ac-
cepted that many simply regarded American history as a process of na-
ture: a promised “virgin land” uninhabited before European contact
had supinely awaited its natural awakening, the fulfillment of its “des-
tiny.” On a narrative and discursive level, America represented the
promise of prosperity, and the toil and suffering involved in achieving
it simply confirmed the overarching potential and goodness of the na-
tion. Give us your tired, your poor; and your huddled masses yearning to be
Jree, and we shall turn them into prosperous citizens and adorn them
with the vestments of the rights of man.?

Narratives about the past are in constant flux, and it is now
commonplace to reject such portrayals as prejudiced and incomplete.
Women, workers, racial and ethnic minorities do not fit easily into
such contained mythologies. The primary function of myth, as Ro-
land Barthes has argued, is to turn history into nature, and the past
two generations of scholars have attempted to reconcile discordant
views of our nation’s past, to reconcile the mythic promise of America
with its past and contemporary inequities, opening new fields of in-
quiry and reinterpreting canonical subjects. A deluge of scholarship
on nearly all aspects of American life and culture now fills univer-
sity press catalogs and the convention halls of our nation’s academic
gatherings.®

Yet a glaring absence remains at the heart of the field. Still missing
from most narratives of American history are clear and informed anal-
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yses of our nation’s indigenous peoples. Although “Indians” are em-
blematic of America and continue to excite the imaginations of the
young both here and abroad, Indian history is no mere curiosity or
sideshow in the drama of the American past. The two remain interwo-
ven. North America was already inhabited when Europeans arrived,
and from their first days on this continent, Europeans relied on Native
peoples for guidance, hospitality, and survival. American historians
since the days of the Puritans have tried to rationalize Europeans’
takings of Indian lands and lives, and all Indian peoples have endured
the many traumas of contact and colonization. Native and European
peoples have interacted, intermingled, and coexisted since the first
moments of encounter. They have also come into bitter and deadly
conflict. Reconciling the dispossession of millions with the making of
America remains a sobering challenge, an endeavor that requires re-
evaluation of many enduring historical assumptions. A generation of
scholars has already begun this large task, and this book aims to con-
tribute to it.

Historicizing Colonialism

Despite an outpouring of work over the past decades, those investi-
gating American Indian history and U.S. history more generally have
failed to reckon with the violence upon which the continent was built.
Most scholarship has focused on colonial and early American history
or, west of the Mississippi, on the decades of exploration and expan-
sion in the nineteenth century. The Indians of the American Great
Basin—the vast interior portions of the American West between the Si-
erra and Rocky Mountains—still figure little or not at all in the na-
tion’s vision of its past. The many Ute, Paiute, and Shoshone groups
who have inhabited this region since time immemorial generally ap-
pear as distant shadows in historical texts, faint nameless traces of
America’s primordial past. Whether as hostile combatants against
American migrants or as peaceful desert dwellers, Great Basin Indians
are rarely seen as agents in histories of the region. They appear passive
objects as history essentially rolls over them, forcing them into minor
roles in a larger pageant, understudies in the very dramas remaking
their homelands. From the first moments of conquest to the present
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day, the experiences of these Indian peoples remain overlooked and
bypassed on the thoroughfare of historical inquiry. These Indians, like
so many others, remain nonparticipants in the epic of America.?

Such historical oversight is surpassed only by anthropology’s treat-
ment of these Native peoples. For nearly a century, many of those who
have studied Great Basin Indians have consigned them to the distant
netherworlds of “prehistory,” to the very margins of “civilization.” Be-
cause of their sparse technologies and migratory economies, anthro-
pologists, including the influential ethnographer Julian Steward, have
represented Great Basin Indians as the quintessential “peoples without
history,” the most “primitive” peoples in the world. Steward pioneered
the field of Great Basin as well as American anthropology, using his
research among the Nevada Shoshone to construct elaborate models
of human organization in which Great Basin Indians supposedly re-
mained the least “developed” cultures in the world. They represented
antitheses of modernity and lived “simple” unchanging lives as endless
desert wanderers, the first and definitive “hunters and gatherers.” An
entire language of cultural development arose from Steward’s study of
these Indian peoples, who became the sediment upon which others at-
tempted to understand “Man’s Rise to Civilization.”

Such environmentally determined cultural hierarchies have now be-
come discredited, replaced by more relativistic and discursive notions
of culture. In the Great Basin, however, as in many other parts of the
Americas, the intellectual residue of primitivism remains. The region’s
indigenous peoples remain fixed within static definitions of culture,
imprisoned in notions of essentialism. As a result of the pernicious,
self-perpetuating logic of timelessness on the one hand, and of primi-
tivism on the other, these groups remain outside of history, and any
changes or adaptations they have made become only further evidence
of their demise. When Native peoples adapt to foreign economies
or utilize outside technologies, they are assumed to abandon their pre-
vious—that is, inferior—ways while in the process losing parts of them-
selves; they lose the very things that according to others define them.
Once adaptation becomes synonymous with assimilation, change over
time—the commonplace definition of history—becomes a death
knell. The more things change, the greater the loss.”

This study takes direct aim at the intertwined ahistoricism and es-
sentialism that pervade understandings of the Intermountain West. It
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offers an alternative to this overlooked and overdetermined past. Far
from being marginal actors in American history, Great Basin Indians
in fact remain central to the development and course of western his-
tory. Furthermore, beneath the discourse of primitivism lie painful
and traumatic pasts that defy summary analysis. From the spread of
epidemic diseases, to the introduction of new economies, to the loss
of lands, lives, and resources, these indigenous peoples, like so many
others, have experienced epic ordeals. Moreover, they have done so
largely outside the view of America’s settler and immigrant popula-
tions. From their earliest recorded interactions with Europeans in the
1600s to their nineteenth-century struggles within an expansionist
state, Great Basin Indians have witnessed the rise of new worlds and
the collapse of old ones. Such challenges and changes remain funda-
mental to understandings of the region’s past and are linked to larger
imperial and national currents.®

These are not, however, simply peoples with history whose experiences
can be molded or incorporated into common narratives of Ameri-
can history. As the pioneering Indian studies scholar Vine Deloria Jr.
noted almost forty years ago, it does little good to add Indians into a
flawed mosaic of American history without first reworking the tempo-
ral and spatial boundaries of the field. This book extends Deloria’s cri-
tique and suggests that the experiences of Great Basin Indians force
reconsideration of large portions of North American history, histories
that after excavation offer far from celebratory portraits of America.
Harrowing, violent histories of Native peoples caught in the mael-
strom of colonialism define this and other regions and remain neces-
sary foundations upon which other narratives must contend. Such
painful histories also have contemporary legacies that continue to in-
fluence these communities and their descendants.?

Violence as both a subject and a method is at the heart of this book.
That Native peoples endured violent attacks or responded to such at-
tacks with force is not news. Indeed, the history of Indian-white rela-
tions, particularly throughout the eighteenth and nineteenth centu-
ries, reads like a series of constant wars. The following pages examine
the nature of such chronic conflict—the seemingly endless raids, bat-
tles, massacres, and numbers lost on all sides. Ultimately, however,
violence becomes more than an intriguing or distressing historical
subject. It becomes an interpretive concept as well as a method for
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understanding these understudied worlds. By charting the region’s
changing relations of violence, this work seeks to open up historical
landscapes already altered by European contact, as violence provides
the clearest and at times only windows into them. Violence provides
the threads that weave Great Basin Indian history together and orga-
nizes the discussion in the following four ways.!°

First, the earliest moments of postcontact Great Basin history be-
come accessible only through analyses of the shifting relations of vio-
lence that remade the Intermountain West during the Spanish colo-
nial era. As the first colonial power in North America, Spain initiated
imperial intrusions that disrupted the everyday lives of Indian peoples
throughout the continent. The demographic, economic, and environ-
mental changes unleashed throughout northern New Spain have re-
ceived much analysis, but few have considered the central role and
effects of violence in these transformations. While many recognize the
effects of Spanish horses, trade networks, and diplomacy, few link
these changes to broader patterns of everyday life in the Spanish bor-
derlands. Focusing on the easternmost Great Basin groups, principally
on bands of Ute Indians in northern New Mexico and in Colorado,
Chapters 1 through 4 examine worlds revolutionized by the irruption
of new forms of colonial violence. From the earliest explorations and
settlements in colonial New Mexico to the varying frontier successes
of Spanish and later Mexican regimes, Ute bands adopted changing
strategies of survival in response to colonial disturbance and remained
critical to the region’s balance of power. In response to the waves of
violence engulfing their homelands, Utes became feared combatants,
courted allies, and eventually gracious hosts whose changing eco-
nomic and political decisions contributed to the composition of the
Spanish borderlands.!!

Ute adaptation in the face of imperial expansion is, however, nei-
ther celebrated nor glorified. Utes responded in kind to the shifting
relations of violence sweeping throughout their homelands, redirect-
ing colonial violence against their neighbors, Spanish and Indian
alike. Carrying violence to more distant peoples in New Mexico’s ex-
panding hinterlands, Utes attempted to monopolize the trade routes
in and out of the colony while besieging neighboring groups, particu-
larly those without horses. As their power north of Santa Fe increas-
ingly weighed upon the minds of colonial rulers, Utes forged genera-
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tions of ties to New Mexico that wedded these societies together in
new and surprising ways. However, Spanish-Ute accommodation car-
ried high and deadly costs for Ute neighbors, particularly non-
equestrian Paiute and Shoshone groups in the southern Great Basin,
whose communities were raided for slaves by Utes, New Mexicans, and
later Americans. Like their neighboring Indian and Spanish rivals,
Utes remade themselves in response to the region’s cycles of violence
and did so at the expense of others, as violence and Indian slavery be-
came woven into the fabric of everyday life throughout the early West.
While sparsely documented, evidence of Great Basin Indian captivity
and Ute slave trafficking underscores the transformative and violent
nature of Great Basin Indian history. In short, before their sustained
appearance in written records, Great Basin Indians endured the dis-
ruptive hold of colonialism’s expansive reach, brought to them first by
other Indian people.'?

Violence organizes this study in a second and related way. The shift-
ing relations of violence that remade Native worlds throughout the
early West did so largely outside of colonial settlements and the pur-
view of authorities. Often only faint traces remain of the waves of vio-
lence that swept out of New Mexico and transformed Native peoples
from the Sierras to the Mississippi. Accessing the effects of such waves
of violence is a fragile endeavor, the results of which must be viewed
with skepticism. As in other contact zones and imperial hinterlands,
Utes and other Great Basin Indians inhabited “new worlds for all,” the
genesis of which remains lost to historical inquiry. The history of these
groups becomes, then, a history without clear or fixed origins. The
earliest documentary histories of Great Basin Indians remain unfixed
and untied to specific moments or locales. They remain histories in
motion, accelerated by the revolutionary and violent impacts of Euro-
pean contact and colonialism. As Utes ferried Great Basin Indian
captives into New Mexico, for example, colonial officials knew little of
the natal origins of these slaves, often classifying them as “Yutas” on
the basis of shared linguistic ties. These renamed Great Basin cap-
tives—overwhelmingly young women and children—provide the earli-
est sustained references to nonequestrian Great Basin peoples while
also revealing the violence intrinsic to the region’s history.!?

Such attention to violence and motion, however, by no means dis-
credits Ute and other tribal traditions that for strategic reasons empha-
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size the permanent and immemorial existence of each nation in their
respective homelands. Forged against narratives of erasure, such histo-
ries have often countered policies aimed at denying Indians access to
lands and resources. Emphasis on these Native groups’ changing rela-
tions of violence is intended here to recast the received categories of
analysis that have so readily frozen these Native people. As the follow-
ing pages suggest, understandings of Indian history, culture, and iden-
tity remain historically determined, located not in essential cultural
traits but in the violent postcontact time and space of American his-
tory. No timeless ethnographic categories or political definitions char-
acterize these Native peoples. Indeed, in this region, precise band
names, territorial locales, and stable political designations are often
unreliable, particularly given the violent shock waves that engulfed
these Indian homelands before their sustained documentation.
Hybridity, adaptation, and exchange more clearly characterize these
histories than do fixed ethnographic categories, let alone the conve-
nient dichotomies so common to narratives of American Indians. Co-
lonial violence, in sum, characterizes these Native worlds as the vio-
lence that saturated communities on the margins of empire has also
destabilized the categories of analysis used to describe them.!*

While violence emerges as the overarching theme of this book, pain
remains its implied object, particularly as experienced by Indian peo-
ples. Elusive yet omnipresent, pain remains an uncommon subject in
historical inquiry, partly because of language’s inability to capture the
experiential nature of another’s pain. As Elaine Scarry has argued,
bodily pain not only resists representation but also destabilizes it, cast-
ing this most elemental human experience into the realms of medical
and biological sciences.'?

While Scarry’s work focuses primarily on the psychology of pain,
several historians have utilized her findings in assessing, in Barbara
Young Welke’s words, “the irony that the tools of civilization were
themselves the instruments of acute suffering.” Colonialism’s effects
upon such indigenous “bodies in pain” necessitate deeper documen-
tary and interpretive attention. Underrecognized corollaries to Eu-
rope’s expansion into the Americas, violence and pain remain essen-
tial, if destabilizing, prerequisites in the study of American history.¢

Third, violence weds the history of these Native groups to larger im-
perial histories. Despite accounts to contrary, Europe’s colonization of
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North American Indian lands defines much of American history. In
fact, pioneering American historian Frederick Jackson Turner was par-
tially correct when he declared the process of American expansion as
the foundational experience of American history. Although Turner’s
insistence on the self-democratizing attributes of “frontier” settlement
has been recast, few have claimed the effects of such expansion on
Indian peoples as equally foundational to, if not representative of,
the American experience. This book attempts such suggestion. The
violent transformation of Indian lands and lives characterizes Euro-
pean and American expansion. Neither natural nor inevitable, the
violent deformations of Native communities locate these indigenous
pasts within the broader field of European global colonialism. His-
toricizing the violent effects of colonialism and suggesting how endur-
ing such effects have become remain objectives in the chapters to
come.”

Finally, violence and the history of Native influences on imperial
and national borderlands require alternative paradigms for under-
standing the nineteenth-century processes of American expansion. As
Chapters b through 7 reveal, the United States expanded into worlds
already affected by generations of European disruptions and remade
these worlds through its own agents of empire. From the use of the
U.S. Army to combat and confine Indian peoples, to the state-sanc-
tioned theft of Indian lands and resources, violence both predated
and became intrinsic to American expansion. Violence enabled the
rapid accumulation of new resources, territories, and subject peoples.
It legitimated the power of migrants, structured new social and racial
orders, and provided the preconditions for political formation. From
the initial moments of American exploration and conquest, through
statehood, and into the stages of territorial formation, violence orga-
nized the region’s nascent economies, settlements, and polities. Vio-
lence and American nationhood, in short, progressed hand in hand.'®

American political formation in the Great Basin occurred through
violence in the homelands of Native peoples, many of whom had
forged generations of relations with colonial societies. In the 1800s
such shared or mutually constructed worlds were overturned. Follow-
ing a rapid succession of events, newcomers swarmed throughout the
region, seizing the most fertile lands and resources for their own. Fur
trappers, traders, and explorers either wrought the initial traumas or
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laid the basis for subsequent ones. In the Great Basin, trappers vied
with one another in scorched-earth trapping practices, emptying frag-
ile watersheds of small game, while traders ferried resources into and
out of the region, enmeshing Native communities in webs of eco-
nomic dependency. Explorers and cartographers like Lewis and Clark
initiated less immediate forms of violence, performing the geograph-
ical measurements required for subsequent disruptions. Armies, set-
tlers, migrants, and their herds soon followed, forever altering the re-
gion’s ecology and societies. In the span of one generation, from the
Rocky Mountains to the Sierras immigrants became settlers, settle-
ments became towns, and Indians became outsiders. Surveying the
pre-reservation history of Colorado’s and Utah’s Native populations,
the second half of this book highlights the divergent paths of diplo-
macy, warfare, and survival initiated by equestrian Utes and Shoshones
in response to the pandemic relations of violence engulfing their com-
munities.

Great Basin Indian Struggles for Survival

Amidst such demographic and environmental turmoil, Great Basin In-
dians struggled to survive. Colorado Utes navigated political channels
to protect territories within their familiar yet changing world, while
Utah’s Utes and Shoshones escalated their use of violence in response
to settler and emigrant disruptions. Others became overwhelmed by
the onslaught, as many Indian families migrated out of the region
to neighboring areas where the federal government had created fed-
erally protected Indian lands called reservations. Such enclaves, or
“laboratories” as later government officials viewed them, became inter-
tribal refugee centers where previously unrelated peoples joined to-
gether in diaspora. Despite the U.S. Senate’s ratification of treaties
mandating the creation of reservations throughout the region, many
Great Basin groups, particularly nonequestrians, received few federal
protections and faced the ordeal of conquest on their own.!

In Nevada, eastern California, and central Utah, survival often
necessitated integration into the region’s evolving settler economies.
Facing enduring economic and environmental crises, many Indian
families attached themselves to white farms, mining communities, or
ranches where Indian men and women worked in the most degraded
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sectors. Great Basin Indian impoverishment—a common trope in
American literary and travel narratives—became the clearest expres-
sion of such disruption, as everywhere Indian peoples appeared to be
on the verge of extinction, impoverished beyond the hope of survival.
Mark Twain’s infamous comments about the Goshute Shoshone of east-
ern Nevada encapsulate such perceptions: “It was along in this wild
country . . . that we came across the wretchedest type of mankind . . .
the Goshoot Indians. From what we could see and all we could learn,
they are very considerably inferior to even the despised Digger Indians
of California, inferior to all races of savages on our continent . .. Our
Goshoots are manifestly descended from the self-same gorilla, or kan-
garoo or Norway rat, whichever animal-Adam the Darwinians trace them
to.” What America’s most celebrated nineteenth-century writer failed
to “learn” was that Indian poverty—masqueraded as “wretchedness” and
“inferiority”—remained intimately linked to American colonization;
these Native peoples were not relics of an ancient past but products of
the most rapid territorial expansion in world history. Racial and cul-
tural difference, however, more easily explained Indian misery.2

In the face of such impoverishment, Great Basin Indians fought to
retain control over their communities and access to their homelands.
Comparing the unique, though parallel, economic adaptations initi-
ated by equestrian Utes and Shoshones, Chapters 6 and 7 link the re-
gion’s colonial period to the violent aftermath of American expansion.
Surveying pre-reservation efforts of Native communities to maintain
control over their subsistence lands while also highlighting their grow-
ing tensions around settler communities, it ends where many narra-
tives of Indian history end, in bloodshed, with an examination of the
January 1863 Bear River Massacre, when 500 Northern Shoshones
fought for survival against Civil War volunteers, more than half dying
in the morning snow.

The Epilogue meditates on the region’s divergent historical narra-
tives. Contrasting Julian Steward’s seminal ethnographies with West-
ern Shoshone family histories, it highlights the power of narrative
both to define a people’s essence and to instill a deep sense of cultural
pride. Steward, as powerfully as any American anthropologist, classi-
fied his subjects into reified cultural hierarchies and failed to see how
the very people he interviewed and traveled among had responded to
the challenges of conquest. More concerned with his evolutionary
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typologies than with the everyday struggles of his informants, Steward
went so far as to petition against Western Shoshone attempts to gain
federal recognition and reservation lands under the auspices of the
Indian Reorganization Act of 1934. He believed that the “traditional”
political institutions of the Shoshone were so undeveloped that they
could not manage as a “tribe”; their attempts to reinvent themselves
politically were antithetical to, and thus threatened, their culture.

[To view this image, refer to
the print version of this title.]

Shoshone Beggars at the Railway Station, Carlin, Nevada. Lithograph in Frank
Leslie’s Illustrated Newspaper (New York), November 8, 1873. Images of West-
ern and Goshute Shoshone impoverishment captured the attention of In-
dian agents, journalists, and travel writers throughout the 1800s, most
famously by Mark Twain.
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Steward and other American intellectuals, the Epilogue suggests, have
perpetuated one of the most lasting legacies of conquest: they have
erased violence and colonialism from discussions of the region’s past,
performing acts of representational violence whose power continues
to misinform assessments of these Native people.?!

Western Shoshone and other Great Basin groups have resisted such
intellectual and political racism in many ways. Denied the guarantees
of nineteenth-century treaties, particularly the 1863 Treaty of Ruby
Valley, the Western Shoshone, for example, spent the entire twentieth
century fighting for implementation of the treaty’s articles, particu-
larly its provisions for the establishment of Indian reservations in Ne-
vada. Despite Steward’s protests, Shoshone groups used the mecha-
nisms of the Indian Reorganization Act to receive some new lands and
federal recognition. After World War II, they navigated the equally
complicated legal channels established by the Indian Claims Commis-
sion to file for their outstanding land claims, and throughout the
1970s, 1980s, and 1990s Shoshone groups fought for the return of In-
dian homelands. Unlike any other state in the union, over 90 percent
of Nevada is “owned” by the federal government, which manages tens
of millions of acres through Department of Defense and Bureau of
Land Management offices, using the region for everything from nu-
clear testing to wildlife preserves. The origins of these (sometimes
contradictory) policies date to 1863 and to the unconstitutional fail-
ure of the federal government to receive title from Shoshone groups.
As the final chapter and the Epilogue detail, Shoshone political strug-
gles mirror the social and economic ordeals of other Great Basin
groups, in which the threat and legacy of violence also remain ever
present.?

The Epilogue ends with two nonreservation Shoshone family histo-
ries, including my own. The young Shoshone woman in the photo,
Mamie Andrews, was my great-grandmother, born in the 1890s in cen-
tral Nevada during the second generation after American conquest.
While Nevada acquired statehood relatively early in the West, institu-
tionalizing the mechanisms of statehood took decades. Many Native
peoples continued to live “outside the state,” speaking their own lan-
guage, living to themselves, and traveling, as they always had, season-
ally for food, work, worship, and recreation. Their migratory and cul-
tural practices contravened government policies aimed at confining
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and classifying Native peoples and prompted increased surveillance
through institutions of state control, particularly the Bureau of Indian
Affairs.

Born on a white ranch in Smoky Valley, Nevada, Mamie from her
earliest days learned from her mother and aunts to cook and clean
for white families, later becoming a domestic servant herself. Like the
other Indian families who lived on ranches and in nearby mining
towns, she grew up in intimate familiarity with whites, played with
white and Indian children, and remained part of a community of
ranchers and their Indian laborers. Never knowing her father, many

[To view this image, refer to
the print version of this title.]

Mamie Andrews, about 1919. Eva Charley Family Collection. Photographed
in a Nevada studio shortly before her confinement in the Nevada State
Mental Hospital, Mamie Andrews left behind four Shoshone children in
Smoky Valley, including Eva Charley, the author’s grandmother.



Introduction 15

believed her to be the result of the often nonconsensual sexual rela-
tions between Indian women and white men, which became common-
place in mining and ranching communities, where unequal gender
ratios and racial hierarchies converged. Like most Indian laborers,
Mamie received an English name. She married a handsome Indian
man, Sam Johnson, and had one child with him, Eva, before leaving
him for his half-brother, Bob Snooks, and having three more children.

Working hard with four children, Mamie and Bob became increas-
ingly combative, especially during times when Bob drank with his
friends and cousins after long days harvesting hay or mending endless
cattle lines. Bob’s excessive drinking and the aggressive behavior that
followed from it paralleled that of other Indian men, whose poverty
seemed only more glaring in contrast with the material possessions of
whites and the countless images of fancy goods advertised in stores
and newspapers. White insults, jokes, and generally disdainful man-
ners fueled the need for escape. Whites owned just about everything,
and the creation of liminal spaces outside of white control became as
seemingly natural as Indian subjection. Indians traveled to regional
Native festivals, called “fandangos,” worked in seasonal labor groups,
and migrated throughout the region.

After his return from one summer’s fandango, Bob’s attacks on
Mamie became more severe, requiring her to seek assistance from lo-
cal Indian healers as well as white doctors. Everyone in the community
recalls that her second husband’s abuse rendered Mamie unstable.
Her crying and outbursts continued after Bob left, and her relatives
grew concerned about little Eva and her two younger brothers and sis-
ter. Local authorities determined that Mamie required mental treat-
ment, and in 1919, at the age of twenty-four, she was institutionalized
in the state mental hospital, where she lived alone for her remaining
fifty-seven years. The Epilogue traces the lives of Mamie and her par-
entless children and contrasts them with narratives emanating from
anthropological, literary, and other outside commentators.

Mamie’s oldest daughter, Eva, was my grandmother, and like her
mother’s, Eva’s life was filled with poverty and hardship, testimony
to the enduring challenges wrought by colonial expansion. As Native
groups continue to recover from the aftermath of such collisions,
these regional and personal histories bear witness to enduring histori-
cal truths. Throughout what we now call America, the nature of ev-
eryday life was forever transformed as violence swept over the land.
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Remember the Sand Creek Massacre

By NED BLACKHAWK NOV. 27, 2014

NEW HAVEN — MANY people think of the Civil War and America’s Indian wars as
distinct subjects, one following the other. But those who study the Sand Creek

Massacre know different.

On Nov. 29, 1864, as Union armies fought through Virginia and Georgia, Col.
John Chivington led some 700 cavalry troops in an unprovoked attack on peaceful
Cheyenne and Arapaho villagers at Sand Creek in Colorado. They murdered nearly

200 women, children and older men.

Sand Creek was one of many assaults on American Indians during the war, from
Patrick Edward Connor’s massacre of Shoshone villagers along the Idaho-Utah
border at Bear River on Jan. 29, 1863, to the forced removal and incarceration of

thousands of Navajo people in 1864 known as the Long Walk.

In terms of sheer horror, few events matched Sand Creek. Pregnant women were
murdered and scalped, genitalia were paraded as trophies, and scores of wanton acts
of violence characterize the accounts of the few Army officers who dared to report
them. Among them was Capt. Silas Soule, who had been with Black Kettle and
Cheyenne leaders at the September peace negotiations with Gov. John Evans of
Colorado, the region’s superintendent of Indians affairs (as well as a founder of both

the University of Denver and Northwestern University). Soule publicly exposed
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Chivington’s actions and, in retribution, was later murdered in Denver.

After news of the massacre spread, Evans and Chivington were forced to resign
from their appointments. But neither faced criminal charges, and the government
refused to compensate the victims or their families in any way. Indeed, Sand Creek
was just one part of a campaign to take the Cheyenne’s once vast land holdings across
the region. A territory that had hardly any white communities in 1850 had, by 1870,
lost many Indians, who were pushed violently off the Great Plains by white settlers

and the federal government.

These and other campaigns amounted to what is today called ethnic cleansing;:
an attempted eradication and dispossession of an entire indigenous population.
Many scholars suggest that such violence conforms to other 20th-century categories

of analysis, like settler colonial genocide and crimes against humanity.

Sand Creek, Bear River and the Long Walk remain important parts of the Civil
War and of American history. But in our popular narrative, the Civil War obscures
such campaigns against American Indians. In fact, the war made such violence
possible: The paltry Union Army of 1858, before its wartime expansion, could not
have attacked, let alone removed, the fortified Navajo communities in the Four
Corners, while Southern secession gave a powerful impetus to expand American
territory westward. Territorial leaders like Evans were given more resources and
power to negotiate with, and fight against, powerful Western tribes like the
Shoshone, Cheyenne, Lakota and Comanche. The violence of this time was fueled
partly by the lust for power by civilian and military leaders desperate to obtain glory

and wartime recognition.

Expansion continued after the war, powered by a revived American economy but
also by a new spirit of national purpose, a sense that America, having suffered in the
war, now had the right to conquer more peoples and territories.

The United States has yet to fully recognize the violent destruction wrought
against indigenous peoples by the Civil War and the Union Army. Connor and Evans
have cities, monuments and plaques in their honor, as well as two universities and
even Colorado’s Mount Evans, home to the highest paved road in North America.
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Saturday’s 150th anniversary will be commemorated many ways: The National
Park Service’s Sand Creek Massacre Historic Site, the descendant Cheyenne and
Arapaho communities, other Native American community members and their
non-Native supporters will commemorate the massacre. An annual memorial run
will trace the route of Chivington’s troops from Sand Creek to Denver, where an

evening vigil will be held Dec. 2.

The University of Denver and Northwestern are also reckoning with this legacy,
creating committees that have recognized Evans’s culpability. Like many academic
institutions, both are deliberating how to expand Native American studies and
student service programs. Yet the near-absence of Native American faculty members,
administrators and courses reflects their continued failure to take more than partial
steps.

While the government has made efforts to recognize individual atrocities, it has
a long way to go toward recognizing how deeply the decades-long campaign of
eradication ran, let alone recognizing how, in the face of such violence, Native
American nations and their cultures have survived. Few Americans know of the
violence of this time, let alone the subsequent violation of Indian treaties, of
reservation boundaries and of Indian families by government actions, including the

half-century of forced removal of Indian children to boarding schools.

One symbolic but necessary first step would be a National Day of Indigenous
Remembrance and Survival, perhaps on Nov. 29, the anniversary of Sand Creek.
Another would be commemorative memorials, not only in Denver and Evanston but
in Washington, too. We commemorate “discovery” and “expansion” with Columbus
Day and the Gateway arch, but nowhere is there national recognition of the people
who suffered from those “achievements” — and have survived amid continuing cycles

of colonialism.

Correction: November 27, 2014

An earlier version of this article incorrectly stated that the American Indian leader Black
Kettle was killed in the Sand Creek Massacre. He died at the Battle of Washita in
Oklahoma in 1868.



Correction: December 6, 2014

An Op-Ed article last Friday attributed an erroneous distinction to the Union general
Patrick Edward Connor and the Colorado governor John Evans, who were involved in
massacres of American Indians in the 1860s. There is no state capital named for them.
Ned Blackhawk, a professor of history and American studies at Yale and the coordinator
of the Yale Group for the Study of Native America, is the author of “Violence Over the
Land: Indians and Empires in the Early American West.”

A version of this op-ed appears in print on November 28, 2014, on page A31 of the New York edition with
the headline: Remember the Sand Creek Massacre.

© 2016 The New York Times Company
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3 * THE DISASTROUS
POLICY OF
TERMINATION

PeopLE OFTEN FEEL guilty about their ancestors killing all those
Indians years ago. But they shouldn’t feel guilty about the distant
past. Just the last two decades have seen a more devious but
hardly less successful war waged against Indian communities.
In the old days blankets infected with smallpox were given to
the tribes in an effort to decimate them. In the past they were
systematically hunted down and destroyed. Were an individual
citizen to do this it would be classified as cold-blooded murder.
When it was done by the U.S. Army it was an “Indian war.”
But during the past twenty years federal medical services have
been denied various tribes, resultiog in tremendous increase in
disease.

The Congressional policy of termination, advanced in 1954
and pushed vigorously for nearly a decade, was a combination
of the old systematic hunt and the deprivation of services. Yet

54
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this policy was not conceived as a policy of murder. Rather it
was thought that it would provide that elusive “answer” to the
Indian problem. And when it proved to be no answer at all,
Congress continued its policy, having found a new weapon in
the ancient battle for Indian land.

The roots of termination extend backward in time to the early
years of the Roosevelt administration. The New Deal ushered
in a new program for the Indian people. The Mertam Report of
1928 had shown that Indian tribes were in a desperate situation.
There had been no progress of any kind on the reservations
since they were set up. The people were in the final stages of
demise.

Pressures for reform coincided with the election of Roosevelt,
who appointed John Collier as Commissioner of Indian Affairs.
Collier was a well-known anthropologist of liberal persuasion.
He quickly pushed the Wheeler-Howard Act through Congress
in 1934 and gave the reservations their first taste of self-govern-
ment in nearly half a century.

The Senate Interior Committee that handled Indian legisla-
tion kept alive its investigative powers over Indian Affairs by
periodically renewing the original Congressional resolution which
authorized it to initiate the Meriam Report investigation. The
committee intended to ride herd on the programs of the New
Deal lest any “foreign” influences should develop. It could not
conceive of returning self-government to a people who should
have disappeared long ago.

By 1943 the Senate Interior Committee was convinced that
the Indian Bureau should be abolished. But the sentiment did
not take hold in any discernible policy determinations because
of the war.

The House Interior Committee, not to be outdone by its
colleagues in the other chamber, authorized an investigation of
Indian Affairs bv a special subcommittee headed by Karl Mundt,
Republican of South Dakota. The committee reported that the
Wheeler-Howard Act was not accomplishing its task of bringing
the Indian people up to the level of their white neighbors.
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In 1947 the Senate Civil Service Committee held hearings on
ways that government payrolls could be cut and expenditures
reduced. The Republicans had captured Congress that autumn
and they were looking for defenseless New Deal programs to
trim. They found a natural in the Bureau of Indian Affairs.

William Zimmerman, Acting Commissioner of Indian Affairs,
was asked to give testimony on the possibility of reducing per-
sonnel in the bureau by releasing some of the tribes from federal
supervision. The committee was primarily interested in a con-
solidation of functions and the subsequent saving of federal
funds.

Zimmerman was anxious to remain a neutral party and so
presented the committee with a series of recommendations, none
of which would have resulted in substantial savings.

He classified the existing tribes into three categories. The first
class was composed of tribes that could immediately be term-
inated from federal services, providing certain protections were
given them. The second class consisted of tribes that might
possibly achieve self-sufficiency within ten years following an
intensified program of development. The last class had an in-
definite time period in which federal services were needed.

In view of the three categories it is clear that Zimmerman had
assumed the tribes would make substantial progress under
already existing programs and take on increasing responsibilities
for those programs. He also assumed that Congress would adopt
a rational and understanding approach to the subject.

So Zimmerman laid out the criteria by which he had classified
the tribes:

. . in making up these three groups of tribes, I took four factors
into account.

The first one is the degree of acculturation of the particular tribe.
That includes such factors as the admixture of white blood, the
percentage of illiteracy, the business ability of the tribe, their ac-
ceptance of white institutions and their acceptance by whites in the
community.

The second factor is the economic condition of the tribe, principally
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the availability of resources to enable either the tribe or the in-
dividuals, out of their tribal or individual assets, to make a reason-
ably decent living.

The third factor is the willingness of the tribe and its members to
dispense with federal aid.

The last criterion is the willingness and ability of the State in
which the tribe is located to assume the responsibilities.

There was no doubt that Zimmerman regarded Indian con-
sent and understanding as among the important factors to be
considered in any alteration of the existing relationship. But
there was also an emphasis on the willingness of the state to
assume responsibility for the tribe and its members.

Zimmerman had prepared sample withdrawal plans, which he
shared with the committee members:

I have prepared separate bills for the Klamath, Osage and
Menominee tribes.

I took those as examples, as specimens, because each of them has
substantial assets, each of them has a small degree of tribal control,
and each of them has indicated that it wants to assume more con-
trol, if not full control, of its tribal assets and its tribal operations.

Each of those tribes further has prior legislation under which the
Department supervises the operations. For that reason it seems to
me best to suggest, as types at least, these three different tribes.
[emphasis added]

The Acting Commissioner suggested three special plans by
which the bureau might consider it possible to end federal
supervision and enable the tribe to have some chance of suc-
cess. For the Klamath, a rich timber tribe located near Crater
Lake, Oregon, it was envisioned that all funds would remain
subject to Congressional appropriation so that the tribal council
would not be subjected to undue pressure for distribution by
the reservation people.

A corporation to operate the massive Klamath forest by
sustained-yield methods would be organized by the tribe. Of-
ficials would be subject to federal laws and courts for acts of



CUSTER DIED FOR YOUR SINS - 58

malfeasance, to guarantee proper administration of the corpora-
tion. Because of treaty rights of tax exemption the forest would
remain untaxable until Congress provided otherwise in con-
sultation with the tribe,

The plan advanced for the Menominee tribe of Wisconsin was
similar. Earlier it had been awarded $1.5 million in a claim
against the United States and took its judgment in land, con-
solidating its reservation into one large tract. The Menominees
had previously successfully resisted the Allotment Act and issued
use rights to members of the tribe instead of allotments. In that
sense oniy were they different from the Klamaths, who had an
allotted reservation.

The Menominees had a sawmill with a dual purpose—io pro-
vide jobs for tribal members and income for the tribe. Zimmer-
man foresaw a fifty-year peried of tax exemption on the Meno-
minee forest as the most feasible proposal.

The Osages had already distributed shares of their tribal
estate in “headrights,” allotted the land, and retained the sub-
surface mineral rights, which provided oil royalties to holders
of headrights. The sample bill for the Osage provided that all
funds administered by the Interior Department would hence-
forth be administered by the tribe, subject to audit at any time
by Interior officials.

Proposals were also made that California and North Dakota
take over the affairs of the tribes within their boundaries. The
federal government would provide a subsidy to the states equal
to what it had been spending on the Indians in the two states,
to ensure that no programs be cut back. After a ten-year trial
period the arrangement would be made permanent, unless Con-
gress made other provisions. Part of the California proposal
included the requirement that the state match a five-million-
dollar development program for Indian families.

Every plan put forward by Zimmerman required that the tax
immunity remain on Indian lands until the tribal enterprise was
financially secure in its new method of operation. Plans also
included provisions for approval by a clear majority of the adult
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members of the tribes before they were to go into effect, and
some proposals were not to be initiated by the bureau but had
to come from the tribal governing body at its own request.

The suggestions were basically sound. They incorporated plans
that had been discussed in the past between the bureau and the
tribes. If carried out according to the original design, the pro-
gram would have created a maximum of self-government anl a
minimum of risk until the tribes had confidence and experience
in the program.

Unfortunately, the committee dropped Zimmerman’s sug-
gestions when it was discovered that the termination of even
fifty thousand Indians would have had little effect on the Interior
budget. Using the criteria of the committee—the reduction of
federal expenditures—termination of Indian tribes was not a
significant program. But discussion of the proposal provided the
ammunition that would later be used to sink tribal ships of state.

Three years after the Senate hearings the House Interior Com-
mittee began a massive study of Indian Affairs. Unbelievably,
it recommended using the philosophy of René Descartes, French
rationalist of the 1600’s, as a method of research:

As a multitude of laws often only hampers justice, so that a State
is best governed when, with few laws, these are rigidly adminis-
tered; in like manner, instead of the great number of precepts of
which Logic is composed, I believed that the four following would
prove perfectly sufficient for me, providing I took the firm and un-
wavering resolution never in a single instance to fail in observing
them.

The first was never to accept anything for true which I did not
clearly know to be such; that is to say, carefully to avoid pre-
cipitancy and prejudice, and to comprise nothing more in my
judgment than what was presented to my mind so clearly and
distinctly as to exclude all ground of doubt.

The second, to divide each of the difficulties under examination into
as many parts as possible, and as might be necessary for its
adequate solution.

The third, to conduct my thoughts in such order that, by com-
mencing with objects the simplest and easiest to know, I might
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ascend little by little, and as it were step by step, to the knowl-
edge of the more complex; assigning in thought a certain order
even to those objects which in their own nature do not stand in a
relation of antecedence and sequence.

And last, in every case to make enumerations so complete, and
reviews so general, that it might be assured that nothing was
omitted.

In sum, the committee declared: “If we can order our treatment
of materials in Indian Affairs after this fashion it should be
possible to grasp firmly the essentials or the problems involved
and to cope with them correspondingly well.”

This insight was not the least of the committee’s recommenda-
tions, however, as committee members fancied themselves to be
powers of great historical importance. Thus they further pro-
posed to use the Domesday survey of 1086 as the model for
a twentieth-century investigation of Indian problems:

This extensive report on an entire nation should serve as a model
for the administration of Indian Affairs today. There is a need for
an exact, highly localized and thorough accounting of all Indian
properties and Indian tribes as a complete allotment and dissolu-
tion of separate Indian tribal economic and political organization is
contemplated. A survey along the lines of the Domesday project
would furnish an inventory of all the basic facts needed to complete
Indian assimilation. The Congress and Federal Government ex-
ercise the function of sovereignty over the Indians in the same
manner as that by the King of England over his domains. The
title to Indian lands and federal public domain lands would be
clearly and precisely stated for every locality. Present day informa-
tion on Indian property and population is generally piecemeal,
confused, and probably unreliable. There is a real need for a
Domesday Survey of Indian Affairs.

Little did the general public or the Indian tribes realize the
bizarre theories underlying Congressional thinking on termina-
tion.

If any other group had been subjected to research techniques
of the era of William the Conqueror the nation would have
risen in indignation and called for an investigation. But in the



61 . THE DISASTROUS POLICY OF TERMINATION

whimsical world of the Interior committees, Indians were such
an unknown commodity that the ridiculous made sense, the
absurd was normal.

With this contemptuous announcement of royal power of Con-
gressional committees, the stage was set for the disastrous era
of the Eighty-third and ensuing congresses and the termination
period in Indian Affairs.

The way had been prepared for this era by the attitude of
Dillon Myer, a Truman appointee as Commissioner of Indian
Affairs, who started the bureau on the termination trail when he
had assumed office in 1950. Myer had been in charge of the
Japanese internment camps during World War II and “knew”
how to deal with minority rights.

He embarked on a withdrawal program in August of 1952,
before Congress had even authorized its great Domesday study.
“At this point,” Myer wrote to his bureau employees, “I want
to emphasize that withdrawal program formulation and effectua-
tion is to be a cooperative effort of Indian and community groups
affected, side by side, with Bureau personnel. We must lend
every encouragement to Indian initiative and leadership. I
realize that it will not be possible always to obtain Indian
cooperation.”

“Full understanding,” Myer went on, “by the tribal member-
ship should be attained in any event, and agreement with
affected Indian groups must be attained if possible. In the
absence of such agreement, however, I want our differences to
be clearly defined and understood by both the Indians and
ourselves. We must proceed, even though Indian cooperation
may be lacking in certain cases.”

The policy from Commissioner to field clerk was to get rid
of Indians as quickly as possible, treaties or no. When the
termination hearings were later held, the bureau had much to
say. It gave every possible excuse to get rid of the particular
tribe which was under consideration by the committee.

The Republicans entered the White House in the 1952 election
and assumed control of Congress for the second time in two



CUSTER DIED FOR YOUR SINS . 62

decades. Two conservatives were named to head the Indian sub-
committees in the Senate and House: Arthur Watkins, a Mormon
from Utah, headed the Indian Subcommittee of the Senate Interior
committee and E. Y. Berry from South Dakota headed the House
counterpart. Both Watkins and Berry were determined to bring
Indian Affairs to a swift conclusion. They had sat too long as
junior members of the subcommittees not to relish the opportunity
which now presented itself. They wanted to take the helm and
make policy. Together they decided to hold joint hearings on
all Indian bills so that there would be no conflicts between the
Senate and House versions of legislation. A decision by the Joint
Subcommittee could pass both houses of Congress simultane-
ously, and opposition as well as public awareness could be held
to a minimum.

On June 9. 1053. the first shot of the great twentieth century
Indian war was fired when Representative William Henry Har-
rison, a descendant of an old Indian fighter of the last century,
introduced House Concurrent Resolution 108 in the Eighty-third
Congress. HCR 108 declared the intention of Congress to termi-
nate federal supervision at the “earliest possible time.” Green
light for Watkins and Berry. They waited only until the following
February before launching their attack. And supervision, as it
turned out, meant services only.

February, 1954, saw the beginning of a systematic attack on
every tribe in the nation. Gone were the four factors which
Zimmerman had used in 1947 to classify tribal readiness for
termination. Watkins’ idea was to get rid of as many tribes as
possible before the 1956 elections. He feared that if the Great
Golfer were not re-elected the movement would be stopped by
a President who might pay attention to what was happening in
the world around him.

The first termination case—concerning small bands of Paiutes
in Utah—set the precedent for the Senate Interior Committee,
from Arthur Watkins, conservative Republican from Utah in
1954, to Henry Jackson, pseudo-liberal Democrat from Washing-



63 « THE DISASTROUS POLICY OF TERMINATION

ton in 1968. The basic approach of the Senate committee never
varied for fourteen years. Unbearable pressures, lies, promises,
and threats of termination were made whenever a tribe won
funds from the United States because of past swindles by the
federal government. Whenever a tribe needed special legisla-
tion to develop its resources, termination was often the price
asked for the attention of the committee. And if a tribe com-
promised with the Senate committee it was on the road to
termination. Quarter was asked but none given.

In this first case, Watkins made sure that some of his Utah
Indians were the first to go in order to prove he was not picking
on Indians of other states. It did not matter that the Paiutes had
not been mentioned either by Zimmerman or in HCR 108.
Watkins was determined to demonstrate fairness, as if once he
had irrationally harmed Indians from his own state he would
be free to do whatever he wanted with all those elsewhere.

He forced consent, if it can be called that, of these small
bands of southern Utah by promising them recognition by the
federal government of their tribal marriages. But when the
legislation came out there was no mention of tribal marriages,
only of removal of federal services. The Paiutes had been too
poor to come to Washington for the hearings, and when they
found out what Watkins had done it was too late. They were
placed under a private trustee who rarely communicated with
them, and in a more restrictive trusteeship than they had known
when under federal supervision. Thus did Watkins “free” his
Indians.

In another case, the Klamaths had received a judgment against
the United States for $2.6 million. But they needed enabling
legislation to spend it. Watkins withheld approval of the Joint
Subcommittee until the Klamaths agreed to his termination bill.
The state of Oregon was hardly consulted at all. Thus two basic
factors of the four presented by Zimmerman for ending federal
supervision were lacking from the very beginning. Termination
of the Klamaths had neither tribal nor state willingness.
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The Klamath bill had been so hastily written that it had to
be amended to prevent a wholesale collapse of the lumber
industry on the West Coast. Since it had originally called for
immediate clear-cutting of eighty-million-dollars’ worth of tim-
ber, the market appeared headed for total disaster because of
the great quantity of wood that would suddenly depress the
market. Strangely, there was no conspiracy to cheat the Klamaths,
the legislation was simply so sloppily written that no one on
the Senate or House committee realized what clear-cutting a
massive forest meant. The committee members’ only desire was
to get the termination of the tribe over with as quickly as
possible. If that meant cutting every tree in Oregon, they would
have so authorized, simply to get on to another tribe.

In another example, the Kansas Potawatomi tribe was con-
sidered to be in such a low economic status that to assist it was
felt to be too expensive. Better, the bureau said, to let the Pota-
watomis expire as private citizens than to have anyone find out
how badly the federal government had shirked its responsibilities.
Somehow they escaped the blow, although bureau assistance to
them since 1954 has been nil.

In yet another example, the Alabama-Coushattas had a small
reservation in Texas. They had been spared during the Texas
Ranger sweep a century earlier because they had hidden Sam
Houston when the Mexican government was after him during
Texas’ war with Mexico.

The bureau, meeting with the tribal council, told them the
termination bill was concerned with forest management. They
stated that any more cutting of timber on tribal lands would
not be allowed unless the tribe agreed to the proposal. The
tribe agreed, the law was quickly passed with little consultation
with the state of Texas, and the tribe was placed under state
trusteeship. There is still a question whether or not the con-
stitution of Texas was violated.

Frantically the Joint Subcommittee searched for vulnerable
and unsuspecting tribes for their termination program. Poor
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tribes with no means to come to Washington and protest against
proposals were in greatest danger. Absolute terror spread through
Indian country as the power of the committee was arbitrarily
used against the helpless Indian communities.

The Flatheads of Montana were saved only by the direct
intervention of Mike Mansfield, who reminded the committee of
the treaty rights of the tribe. The Florida Seminoles, 8o percent
illiterate, were saved only through the intervention of the DAR’s
of that state.

Total relocation of the seven thousand Turtle Mountain Chip-
pewas of North Dakota was considered. Watkins’ plan was
simply to relocate the Indians in a large city and forget about
them. But the plan was blocked when North Dakota, in a fit of
Christian charity, refused to provide any services whatsoever
for the Chippewas should they be terminated.

The tragedy of the Menominee tribe of Wisconsin illustrates
the extent of termination’s failure. The tribe was one of the few
paying for all its own services. The sum of $520,714.00 was
budgeted by the tribe for the reservation the year before
termination. The tribe invested $285,000 in construction projects,
$56,745.00 for education, $47,021 for welfare, and $130,000 for
health. It set aside $42,615 for law and order activities. The
federal government, which was obligated to provide all of these
services, actually spent only $g95,000 for roads and $49,000 for
education, on a matching basis with the state and tribe. The
total federal cost per year for the Menominees was $144,000 or
$50.85 per Indian. There was, consequently, not much to be
saved by terminating them.

But they had won a $8.5 million judgment against the United
States in the Court of Claims and needed legislation to distribute
it. In 1908 federal legislation was passed which had given the
Forest Service responsibility for administering the Menominee
resources on a sustained-yield basis. In violation of this law, local
government foresters had decided to clear-cut the forest, and
the income which should have come to the Menominees through
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the years on a sustained-yield basis was deprived them. Finally,
in 1951 they had won their judgment against the United States,
and the money was deposited to the tribe’s account in the
U.S. Treasury.

The Joint Subcommittee, particularly in the person of Watkins,
was outraged that the tribe had been vindicated. They were
determined to silence the Menominees once and for all. When a
bill passed the House Interior Committee, which authorized the
distribution of the judgment money, Watkins attached a pro-
vision to the bill in the Senate, requiring the tribe to submit
to termination in order to get the money. The Menominees
objected to the provision and Watkins held the bill until the
end of the year.

There are varying reports on the sequence of developments
after that. In 1g6o, when the Menominees went to Congress to
get an extension on the date set for final termination of federal
responsibilities, Senator Frank Church, then chairman of the
Indian Subcommittee of the Senate, inquired of Mr. Lee of the
Bureau of Indian Affairs just how the Menominee termination
had come about. The record, as of 1960, is enlightening:

SENATOR CHURCH: Mr. Lee [from Interior] will you take me back
a few years and tell me how this business got started? It is my
understanding that originally the Menominee Tribe recovered a
judgment against the Government which required legislation to
distribute to the members of that tribe.

MR. LEe: That is correct.

SENATOR CHURCH: Legislation was proposed to effect a per capita
distribution of this judgment fund.

Mg. Leg: That is correct, $1,500.

SENATOR CHURCH: When it came to the Senate, the Senate
amended the bill to provide that termination should take place
in conjunction with the distribution of this money.

Mg. LEE: That is correct. It was an interim step. In the meantime,
Congress passed Senate Joint Resolution 108, which provided for
the termination of certain tribes. I believe there were 10 tribes.
Specifically——

SENATOR CHURCH: Was the Menominee Tribe one of the 10 tribes?

Mr. LEe: The Menominee Tribe was one of the tribes. As you
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have indicated, when H.R. 2828 was introduced in the 83rd
Congress, it was passed by the House as a separate per capita
bill of $1,500 per individual.

The Senate amended it and tacked termination on it and sent
it back to the House. There were a number of conferences on it
and finally, they worked out a compromise. This gets into the
second question as to whether or not there was approval by the
Indians.

SENAaTOR CHURCH: That is my second question. Did the Menominee
Tribe, after this legislation was passed, then approve of termina-
tion by referendum of any kind?

MR. LEE: No, sir. As I recall, there was no referendum. The tribal
delegates can correct me on this. They had a group that was
negotiating with the conferees here in Washington and they
stood up in the committees and agreed to this termination, I
think, on the basis that the termination was coming regardless
because of the resolution requiring termination.

SENaTOR CHURCH: For this particular tribe?

MR. LEE: For this particular tribe.

SENaTOR CHURCH: The question of termination was never taken to
the Indians and put to a vote?

MR. LEE: As near as I know, there was never a general vote on
termination in the tribe. Am I correct in that?

MR. WiLkinsoN: I can add one clarifying point to that. The chair-
man of the Indian Subcommittee of the Senate went to the
reservation and met with the general council.

SENATOR ANDERSON: Senator Watkins.

Mr. WiLkinson: That is right. There were approximately 150
people present. They voted that day to accept termination. There
is one item which I thinks bears on it, which I think influenced
the tribe to vote that way.

They were told that they could not have a per capita payment
unless they accepted termination. Based on that, I felt they
accepted it.

SENATOR ANDERsON: Senator Wakins did go there, he did present
the matter, he did discuss it, he came back and reported to us
that the tribe was enthusiastic for termination.

Of course, the answer was they were enthusiastic for the
$1,500.

Senator Watkins had indeed gone to the Menominees and

threatened the Indians. Recalling his visit, Watkins stated:
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It was a very interesting experience. I appreciated your help in
introducing me to those people and giving me the opportunity to
see how they lived, how they felt about it. That was one of the
most interesting experiences of the whole trip.

MR. Wavupochick (a Menominee) : We wish you could have stayed
longer.

SENATOR WATEKINs: I had the same experience visiting Europe,
the refugee camps of the Near East. (emphasis added)

The Menominees had been so poor in comparision to other
Americans that the only experience Watkins could relate his
reservation visit with was his visit to refugee camps of the Near
East after World War II.

The initiz] plan was for the Monomines foregd 1o he toreed
over to the tribe for management. This plan was predicated on
the fact that the Menominee tribe had over ten million dollars
in the federal treacury. But the Menominees had to agree to
termination in order to get a per capita distribution of that
money authorized. Therefore the termination plan was based
upon money that no longer existed.

Wisconsin strongly opposed the Menominees™ termination. It
was worried about the eventual effect of the plan on the com-
munity and the state. Mr. Harder, an official representing the
Wisconsin Tax Commission, expressed the attitude of the state
most concisely:

. . . I am concerned about that; because if they have to go to
heavy taxation of their timberlands, that means they will have to
cut on some other basis than their present sustained-yield method.
And as soon as that happens, the forests will eventually deplete,
and we may have a substantial welfare problem. That is a problem
the State of Wisconsin now has with the Indians in the Bad River
Reservation, where the lands were allotted, and the Indians sold
their lands, and now they are on relief; in prosperous times as
well as poor timu=. It is a continuing problem. And the State doesn’t
want anything like that to happen in this instance.

But Watkins, ideologically bound to traditional Republican
myths, insisted that the state was more efficient than the federal
government per se:
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Of course it is admitted the Federal Government moves slower
than anybody else. The State government would be far more
efficient. That is one reason we think federal supervision should
be terminated, one among many reasons, because we can’t move
as fast as we should.

The tribal attorney, Mr. Wilkinson, appealed to the record
of the Senate Civil Service Committee in which the original
Zimmerman testimony was presented. Watkins callously in-
formed him:

If you want to comment on what he said, all right, but as far as
I am personally concerned, and I think the rest of the committee,
it is not going to make a lot of difference one way or another,
except indicating that that far back this matter was discussed. So
that there won't be any implication that certain parts of it haven't
been brought up, I think that all of it should be included in this
report and that will be the Chair’s ruling.

So a reference to the Zimmerman recommendations which in-
cluded the fifty-year tax exemption for the forest proved fruit-
less by the defenseless Menominees.

Their last argument was voiced by Antoine Waupochick,
Chairman of the Menominee Advisory Council:

History records that the Menominees have been loyal to this Gov-
ernment and have stood by their bargains when they have re-
linquished land to the United States. We think that your action
should be governed by a desire to see that history will record that
Congress was loyal to the Menominee people.

There was, however, no appeal for the tribe, either to historic
commitments made by the federal government or to common
sense of the present. Even after liberal Democrats took over the
subcommittee after the 1958 sweep and firmly controlled the
Senate in 1g6o, the attitude remained the same—dogmatic and
idealistic:

MR. GriGNON [a Menominee]: . . . I believe if we are to terminate

December 31, (the tribe was seeking an extension) with our
economy so low where we cannot afford this county which is the

cheapest for us to take, we will go until our money runs out.
It is a question of what reserve we have in the fund.
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SENATOR CHURCH: I think what Senator Anderson said was pretty
wise. He suggested if you went on your own initiative, responsi-
bility and resources, you might find a little resurgency of energy
in the operation of the mill and things of that nature that might
carry you along. It is the constant spoon feeding from the Fed-
eral Government that has held you back, is it not? You were
getting ready for termination in 1954. Some tribes have termi-
nated, you know, and they are getting along pretty well. But
not the Menominees.

MR. GricNoN: I believe one thing, Senator. If we were still making
the kind of money as in 1958, I believe we certainly could
terminate December 31, and be successful. If the economy was
up, there would be no question in my mind.

Instead of providing assistance or admitting that a horrendous
mistake had been made years ago, Frank Church admonished
the Menominees to be more energetic.

But even Church, boy liberal from Idaho, had his moments
of lucidity:

This is the thing that disturbs me. We have come to the nub of
this morning. All of the reasons that are put forth in support of
extending the termination date make it plain that a 6 month ex-
tension is patently insufficient. This is evident on the face of the
statement you have made. You support the extension because you
say you have a marginal economy. You are going to have a marginal
economy at the end of 6 months because to make it any other kind
of economy is going to be an effort that will extend over many
years.

The first War on Poverty by the Democrats was conducted in
1960 against a defenseless Indian tribe that asked only for
justice. These same Senators who cold-bloodedly created a pocket
of poverty in Wisconsin would later vote for the War on Poverty
with good conscience.

With termination came the closing of the Menominee hospital.
The tribe was unable, with the additional burden of taxation,
to keep up its health program. Deprived of medical services and
with poor housing, the infant death rate continued to rise. By
July 1964, 14 percent of the county, which was the former
reservation area, was receiving welfare payments. The State
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Department of Public Welfare estimated that Menominee county
needed a transfusion of ten to twenty million dollars to bring
it up to par with other Wisconsin counties.

How much did the Menominee termination save the federal
government? By 1g6o the costs simply to plan for termination
had become tremendous:

MRr. LeE: First, about how much money has been appropriated;
there has been $500,000 appropriated to reimburse the tribe for
their termination expenses. We have spent, including the re-
imbursement termination expenses $700,000 for special road
construction, $644,000 I mentioned on special adult education
program. We have already reimbursed $19s5,500 to the tribe
for their termination expenses. We anticipate between now and
the termination, if the termination does not drag on, another
$161,000. HEW, as I understand it, has committed $510,000
for school construction. We have spent $136,000 in addition to
agency expenses which were previously carried by the tribe.
We are in the process of completing a survey for about $35,000.
We have just made another assignment of a Bureau staff member
mentioned this morning, of $6,000. This will bring a total we
anticipate of $2,357,039 by December 31 (1960).

In addition to the $2,357,039, however, in 1961 the federal gov-
ernment had to give the Menominees $1,098,000 over a period of
five years, to cover education and health subsidies for problems
caused by termination. In 1966, because the county was rapidly
going downbhill, another law was passed giving the tribe another
$1.5 million over a three-year period. By 1964 the state of Wis-
consin had granted the tribe some $52,363 in special contribu-
tions to welfare costs. But by then the situation was so desperate
that the state was forced to make a special grant of $1 million
to individuals in the county to keep their shares in the Meno-
minee Enterprises from going out of Menominee hands and dis-
enfranchising the tribe from its forest.

Clearly, with some $5 million of special federal aid, over
$1 million in state aid, and a rapidly sinking economy combined
with increasing health and education problems and a skyrocket-
ing tuberculosis rate, termination has not been a success for the
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Menominees. It has been a rationally planned and officially
blessed disaster of the United States Congress.

Whenever a tribe has been terminated all federal assistance
stops. The number of Indian people who have died because
health services were unavailable is difficult to define, but must
certainly run into a significant number.

With the advent of the War on Poverty the push for termina-
tion has slowed, but certainly not stopped. Chief advocate of
termination is James Gamble, staff member of the Senate In-
terior Committee, which is the parent committee of the Indian
Subcommittee. Gamble has remained in the background while
Henry Jackson, Chairman of the committee, has had to accept
public responsibility for Gamble’s moves against the tribes.

Rarely does a judgment bill come before the committee but
what Gamble tries to have a termination rider attached. So
powerful is Gamble that Jackson might be characterized as his
front man. But Jackson is busy with his work on the Foreign
Relations and other important committees and so he accepts
Gamble’s recommendations without much consideration of alter-
natives.

The chief termination problem in recent years has been that
of the Colville tribe of Eastern Washington, Jackson’s home state.
In the closing years of the 1950’s the Colvilles received some
land back. This land had been part of the reservation and was
opened for homestead. However, when some of it remained
unused, the tribe asked for its return. Termination was the price
the Colvilles were asked to pay for their own land.

Analysis of the Colville termination bill as it is now proposed
reveals Gamble’s method of operation. The bill provides that the
act will become effective after a referendum of the adult mem-
bers of the tribe. No provision is included to require that a
majority of the enrolled adult members vote in the referendum.
Thus a majority of fifty voters out of the five thousand plus
tribal members would be sufficient to terminate the tribe. Zim-
merman’s original proposal, which incidentally contained no
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reference to the Colvilles, provided for a majority of the en-
rolled adults to initiate any movement toward termination of
supervision. The bill is comparable to a corporation being re-
quired to liquidate on the vote of those present at a stockholders’
meeting, with no majority of stock being sufficient to carry the
motion.

After the referendum is taken, the members will find out what
they voted for. The reservation will then be appraised by three
independent professionals and the three figures averaged. The
average value is the price the United States will pay the tribe
for its reservation. Any other group of American citizens would
not dream of selling their property without knowing what the
price was. Yet, since Congress is presumed to act with good
faith toward the Indian people, this bill is considered to be suf-
ficient justice for them. Can you imagine Henry Jackson, sponsor
of the bill, walking into the offices of white businessmen in
Everett, Washington, and asking them to sell him their property,
with values to be determined six months after the sale? Jackson
expects, and intends to write into law, a provision for Indians
to do exactly this.

Section 15 of the bill is a typical Gamble gambit. There is a
provision that while the money is being distributed, the Secre-
tary of the Interior can determine whether any member of the
tribe is incompetent and appoint a guardian for him. Incom-
petency is never mentioned as a requirement for voting in the
first part of the bill. But hidden in the middle is a provision
giving the Secretary of the Interior unlimited discretionary power
over Indian people. Theoretically the Secretary could declare all
of the Colvilles incompetent and place them under a private
trustee. They would then be judged too incompetent to handle
their own money, but competent enough to vote to sell their
reservation. Is it any wonder that Indians distrust white men?

The major tribes of the nation have waged a furious battle
against the Colville termination bill. Fortunately the House In-
terior Committee has been sympathetic to Indian pleas and has
to date not passed the bill. Another mood, however, can come
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over the House committee and sentiment may turn toward termi-
nation. This uncertainty creates fear and resentment among
Indian people.

Under consideration at the present time is another termination
bill. In 1964 the Seneca Nation of New York finally received its
compensation for the land taken for the Kinzua Dam. Kinzua,
as you will recall, was built by breaking the Pickering Treaty of
1794, which had pledged that the Senecas would remain un-
disturbed in the use of their land.

But before the Senecas could get the Senate Interior Com-
mittee to approve their judgment bill they had to agree to section
18, a termination rider, which required the Senecas to develop
a plan for termination within three years. The Senate was
determined to punish the tribe for having the temerity to ask
for compensation for land which the United States had illegally
taken.

If termination means the withdrawal of federal services in
order to cut government expenditures, then the Seneca termi-
nation requirement is truly ironic. The only federal assistance
the Senecas received in recent years was a staff man assigned
by the Bureau of Indian Affairs to assist them in problems caused
the tribe by the building of Kinzua Dam.

The Seneca bill proposes to capitalize annuities payable to
the Senecas under a number of treaties and pay the tribe out-
right. Annuities amount to very little, but the Senecas regard
them as highly symbolic, as they represent the historic com-
mitments of the tribe and the United States. They have more of
a religious and historical significance than they do monetary
value.

Section g of the bill provides that the act shall not become
effective until a resolution consenting to its provisions has been
approved by a majority of the eligible voters of the Seneca
Nation voting in a referendum. Why the difference between the
Seneca bill and the Colville bill as to voting requirements?
Gamble and Jackson are respausible for the Colville bill. The
Bureau of Indian Affairs drafted the Seneca bill.
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Termination is the single most important problem of the
American Indian people at the present time. Since 1954 the
National Congress of American Indians and most inter-tribal
councils of the various states have petitioned the Senate com-
mittee and the Congress every year for a change in policy. There
has been no change.

Sympathetic Senators and Congressmen have introduced new
policy resolutions to take the place of the old HCR 108—which,
Gamble insists, is Congressional policy though such resolutions
usually die at the end of each Congress. Rarely do these new
policy statements receive more than perfunctory attention. None
are ever passed.

Indian people receive little if any help from their friends.
Churches have been notably unsympathetic, preferring to work
with the blacks, where they are assured of proper publicity. The
attitude of the churches is not new. My father was fired from his
post with the Episcopal Church for trying to get the church in-
volved with the termination issue in the 1950’s. Had the churches
supported the Indian people in 1954, we would be tempted to
believe their sincerity about Civil Rights today. But when the
going is rough, churches disappear from sight. Judas, not Peter,
characterizes the Apostolic succession.

The response from the American public has been gratifying at
times, disappointing at other times. Public support for the Senecas
was widespread but the land was still taken and a termination
rider added. Interest on the Colville termination has not been
great because the problem of fishing rights in the same area has
received all of the publicity. In general, the public does not
understand the issue of termination, and public statements of
termination-minded Senators make it appear to be the proper
course of action.

Too often termination has been heavily disguised as a plan to
offer the Indian people full citizenship rights. Thus the Wash-
ington State legislature has been continually and deliberately
misled by a few urban and termination-minded Colvilles into
passing a resolution asking for the extinguishment of the Colville
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tribal entity and the vesting of the Colville people with “full
citizenship” rights.

In fact, the Citizenship Act of 1924 gave all Indians full citizen-
ship without affecting any of their rights as Indian people. So
the argument of second-class citizenship as a justification of
termination is spurious from start to finish.

In practice, termination is used as a weapon against the
Indian people in a modern war of conquest. Neither the Senecas
nor the Colvilles were listed in the original discussion of termi-
nation by Acting Commissioner Zimmerman in 1947. Nor were
these tribes listed in House Concurrent Resolution 108, which
outlined termination and mentioned tribes eligible for immediate
consideration.

Both tribes have had to submit to termination provisions in
legislation which had nothing to do with the termination policy
as originally defined by Congress. The Senecas and the Colvilles
got caught in the backlash of Congressional ire at the Bureau of
Indian Affairs. The Senecas had money coming to them because
of the gross violation of their rights under treaty. The Colvilles
wanted land returned which was theirs and which had been
unjustly taken years before.

In the case of the Colvilles the record is doubly ironic. The
tribe rejected the provisions of the Indian Reorganization Act
and was determined to operate under a constitution of its own
choosing. At the same time, under the IRA the Secretary of the
Interior has full authority to return lands to the tribe, but he
does not have authority to return lands to non-IRA tribes. Thus
failure years before to adopt a constitution under the Indian
Reorganization Act unexpectedly backfired on the tribe.

When the Kennedys and King were assassinated people wailed
and moaned over the “sick” society. Most people took the as-
sassinations as a symptom of a deep inner rot that had suddenly
set in. They needn’t have been shocked. America has been sick
for some time. It got sick when the first Indian treaty was
broken. It has never recovered.

When a policy is used as a weapon to force cultural confronta-
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tion, then the underlying weakness of society is apparent. No
society which has real and lasting values need rely on force for
their propagation.

It is now up to the American people to make their will known.
Can they condone the continual abuse of the American Indian
by Congressmen and bureaucrats who use an unjust Congres-
sional policy to threaten the lives and property of Indian people?
Is the word of America good only to support its ventures over-
seas in Vietnam or does it extend to its own citizens?

If America has done to us as it wishes others to do to her,
then the future will not be bright. America is running up a great
debt. It may someday see the wholesale despoilation of its lands
and people by a foreign nation.
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INTRODUCTION

THIS LAND

We are here to educate, not forgive.
We are here to enlighten, not accuse.

—Wiillie Johns, Brighton Seminole Reservation, Florida

Under the crust of that portion of Earth called the United States of
America—“from California . .. to the Gulf Stream waters”—are
interred the bones, villages, fields, and sacred objects of American
Indians.! They cry out for their stories to be heard through their de-
scendants who carry the memories of how the country was founded
and how it came to be as it is today.

It should not have happened that the great civilizations of the
Western Hemisphere, the very evidence of the Western Hemisphere,
were wantonly destroyed, the gradual progress of humanity inter-
rupted and set upon a path of greed and destruction.? Choices were
made that forged that path toward destruction of life itself—the
moment in which we now live and die as our planet shrivels, over-
heated. To learn and know this history is both a necessity and a
responsibility to the ancestors and descendants of all parties.

What historian David Chang has written about the land that
became Oklahoma applies to the whole United States: “Nation, race,
and class converged in land.”® Everything in US history is about the
land—who oversaw and cultivated it, fished its waters, maintained
its wildlife; who invaded and stole it; how it became a commod-
ity (“real estate”) broken into pieces to be bought and sold on the
market.

US policies and actions related to Indigenous peoples, though
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often termed “racist” or “discriminatory,” are rarely depicted as
what they are: classic cases of imperialism and a particular form of
colonialism—settler colonialism. As anthropologist Patrick Wolfe
writes, “The question of genocide is never far from discussions of set-
tler colonialism. Land is life—or, at least, land is necessary for life.”

The history of the United States is a history of settler colonial-
ism—the founding of a state based on the ideology of white su-
premacy, the widespread practice of African slavery, and a policy
of genocide and land theft. Those who seek history with an upbeat
ending, a history of redemption and reconciliation, may look around
and observe that such a conclusion is not visible, not even in utopian
dreams of a better society.

Writing US history from an Indigenous peoples’ perspective re-
quires rethinking the consensual national narrative. That narrative
is wrong or deficient, not in its facts, dates, or details but rather in
its essence. Inherent in the myth we’ve been taught is an embrace of
settler colonialism and genocide. The myth persists, not for a lack
of free speech or poverty of information but rather for an absence
of motivation to ask questions that challenge the core of the scripted
narrative of the origin story. How might acknowledging the reality
of US history work to transform society? That is the central question
this book pursues.

Teaching Native American studies, I always begin with a sim-
ple exercise. I ask students to quickly draw a rough outline of the
United States at the time it gained independence from Britain. In-
variably most draw the approximate present shape of the United
States from the Atlantic to the Pacific—the continental territory not
fully appropriated until a century after independence. What became
independent in 1783 were the thirteen British colonies hugging the
Atlantic shore. When called on this, students are embarrassed be-
cause they know better. I assure them that they are not alone. I call
this a Rorschach test of unconscious “manifest destiny,” embedded
in the minds of nearly everyone in the United States and around the
world. This test reflects the seeming inevitability of US extent and
power, its destiny, with an implication that the continent had previ-
ously been terra nullius, a land without people.

Woody Guthrie’s “This Land Is Your Land” celebrates that the
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land belongs to everyone, reflecting the unconscious manifest des-
tiny we live with. But the extension of the United States from sea to
shining sea was the intention and design of the country’s founders.
“Free” land was the magnet that attracted European settlers. Many
were slave owners who desired limitless land for lucrative cash crops.
After the war for independence but preceding the writing of the US
Constitution, the Continental Congress produced the Northwest
Ordinance. This was the first law of the incipient republic, revealing
the motive for those desiring independence. It was the blueprint for
gobbling up the British-protected Indian Territory (“Ohio Coun-
try”) on the other side of the Appalachians and Alleghenies. Britain
had made settlement there illegal with the Proclamation of 1763.

In 1801, President Jefferson aptly described the new settler-state’s
intentions for horizontal and vertical continental expansion, stating:
“However our present interests may restrain us within our own lim-
its, it is impossible not to look forward to distant times, when our
rapid multiplication will expand itself beyond those limits and cover
the whole northern, if not the southern continent, with a people
speaking the same language, governed in similar form by similar
laws.” This vision of manifest destiny found form a few years later in
the Monroe Doctrine, signaling the intention of annexing or domi-
nating former Spanish colonial territories in the Americas and the Pa-
cific, which would be put into practice during the rest of the century.

Origin narratives form the vital core of a people’s unifying iden-
tity and of the values that guide them. In the United States, the
founding and development of the Anglo-American settler-state in-
volves a narrative about Puritan settlers who had a covenant with
God to take the land. That part of the origin story is supported and
reinforced by the Columbus myth and the “Doctrine of Discovery.”
According to a series of late-fifteenth-century papal bulls, European
nations acquired title to the lands they “discovered” and the Indig-
enous inhabitants lost their natural right to that land after Europe-
ans arrived and claimed it.’ As law professor Robert A. Williams
observes about the Doctrine of Discovery:

Responding to the requirements of a paradoxical age of Re-
naissance and Inquisition, the West’s first modern discourses
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of conquest articulated a vision of all humankind united
under a rule of law discoverable solely by human reason. Un-
fortunately for the American Indian, the West’s first tentative
steps towards this noble vision of a Law of Nations contained
a mandate for Europe’s subjugation of all peoples whose radi-
cal divergence from European-derived norms of right conduct
signified their need for conquest and remediation.®

The Columbus myth suggests that from US independence on-
ward, colonial settlers saw themselves as part of a world system of
colonization. “Columbia,” the poetic, Latinate name used in refer-
ence to the United States from its founding throughout the nine-
teenth century, was based on the name of Christopher Columbus.
The “Land of Columbus” was—and still is—represented by the im-
age of a woman in sculptures and paintings, by institutions such as
Columbia University, and by countless place names, including that
of the national capital, the District of Columbia.” The 1798 hymn
“Hail, Columbia” was the early national anthem and is now used
whenever the vice president of the United States makes a public ap-
pearance, and Columbus Day is still a federal holiday despite Co-
lumbus never having set foot on the continent claimed by the United
States.

Traditionally, historians of the United States hoping to have suc-
cessful careers in academia and to author lucrative school textbooks
became protectors of this origin myth. With the cultural upheavals
in the academic world during the 1960s, engendered by the civil
rights movement and student activism, historians came to call for
objectivity and fairness in revising interpretations of US history.
They warned against moralizing, urging instead a dispassionate
and culturally relative approach. Historian Bernard Sheehan, in an
influential essay, called for a “cultural conflict” understanding of
Native—Euro-American relations in the early United States, writing
that this approach “diffuses the locus of guilt.”® In striving for “bal-
ance,” however, historians spouted platitudes: “There were good
and bad people on both sides.” “American culture is an amalgama-
tion of all its ethnic groups.” “A frontier is a zone of interaction be-
tween cultures, not merely advancing European settlements.”
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Later, trendy postmodernist studies insisted on Indigenous
“agency” under the guise of individual and collective empowerment,
making the casualties of colonialism responsible for their own de-
mise. Perhaps worst of all, some claimed (and still claim) that the
colonizer and colonized experienced an “encounter” and engaged
in “dialogue,” thereby masking reality with justifications and ratio-
nalizations—in short, apologies for one-sided robbery and murder.
In focusing on “cultural change” and “conflict between cultures,”
these studies avoid fundamental questions about the formation of
the United States and its implications for the present and future.
This approach to history allows one to safely put aside present re-
sponsibility for continued harm done by that past and the questions
of reparations, restitution, and reordering society.’

Multiculturalism became the cutting edge of post-civil-rights-
movement US history revisionism. For this scheme to work—and
affirm US historical progress—Indigenous nations and communities
had to be left out of the picture. As territorially and treaty-based
peoples in North America, they did not fit the grid of multicultur-
alism but were included by transforming them into an inchoate
oppressed racial group, while colonized Mexican Americans and
Puerto Ricans were dissolved into another such group, variously
called “Hispanic” or “Latino.” The multicultural approach empha-
sized the “contributions” of individuals from oppressed groups to
the country’s assumed greatness. Indigenous peoples were thus cred-
ited with corn, beans, buckskin, log cabins, parkas, maple syrup,
canoes, hundreds of place names, Thanksgiving, and even the con-
cepts of democracy and federalism. But this idea of the gift-giving
Indian helping to establish and enrich the development of the United
States is an insidious smoke screen meant to obscure the fact that the
very existence of the country is a result of the looting of an entire
continent and its resources. The fundamental unresolved issues of
Indigenous lands, treaties, and sovereignty could not but scuttle the
premises of multiculturalism.

With multiculturalism, manifest destiny won the day. As an
example, in 1994, Prentice Hall (part of Pearson Education) pub-
lished a new college-level US history textbook, authored by four
members of a new generation of revisionist historians. These radical
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social historians are all brilliant scholars with posts in prestigious
universities. The book’s title reflects the intent of its authors and
publisher: Out of Many: A History of the American People. The ori-
gin story of a supposedly unitary nation, albeit now multicultural,
remained intact. The original cover design featured a multicolored
woven fabric—this image meant to stand in place of the discredited
“melting pot.” Inside, facing the title page, was a photograph of a
Navajo woman, dressed formally in velvet and adorned with heavy
sterling silver and turquoise jewelry. With a traditional Navajo
dwelling, a hogan, in the background, the woman was shown kneel-
ing in front of a traditional loom, weaving a nearly finished rug.
The design? The Stars and Stripes! The authors, upon hearing my
objection and explanation that Navajo weavers make their livings
off commissioned work that includes the desired design, responded:
“But it’s a real photograph.” To the authors’ credit, in the second
edition they replaced the cover photograph and removed the Navajo
picture inside, although the narrative text remains unchanged.
Awareness of the settler-colonialist context of US history writ-
ing is essential if one is to avoid the laziness of the default position
and the trap of a mythological unconscious belief in manifest des-
tiny. The form of colonialism that the Indigenous peoples of North
America have experienced was modern from the beginning: the ex-
pansion of European corporations, backed by government armies,
into foreign areas, with subsequent expropriation of lands and re-
sources. Settler colonialism is a genocidal policy. Native nations and
communities, while struggling to maintain fundamental values and
collectivity, have from the beginning resisted modern colonialism
using both defensive and offensive techniques, including the mod-
ern forms of armed resistance of national liberation movements and
what now is called terrorism. In every instance they have fought for
survival as peoples. The objective of US colonialist authorities was
to terminate their existence as peoples—not as random individuals.
This is the very definition of modern genocide as contrasted with
premodern instances of extreme violence that did not have the goal
of extinction. The United States as a socioeconomic and political
entity is a result of this centuries-long and ongoing colonial process.
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Modern Indigenous nations and communities are societies formed
by their resistance to colonialism, through which they have carried
their practices and histories. It is breathtaking, but no miracle, that
they have survived as peoples.

To say that the United States is a colonialist settler-state is not
to make an accusation but rather to face historical reality, without
which consideration not much in US history makes sense, unless
Indigenous peoples are erased. But Indigenous nations, through re-
sistance, have survived and bear witness to this history. In the era
of worldwide decolonization in the second half of the twentieth cen-
tury, the former colonial powers and their intellectual apologists
mounted a counterforce, often called neocolonialism, from which
multiculturalism and postmodernism emerged. Although much
revisionist US history reflects neocolonialist strategy—an attempt
to accommodate new realities in order to retain the dominance—
neocolonialist methods signal victory for the colonized. Such ap-
proaches pry off a lid long kept tightly fastened. One result has been
the presence of significant numbers of Indigenous scholars in US
universities who are changing the terms of analysis. The main chal-
lenge for scholars in revising US history in the context of colonialism
is not lack of information, nor is it one of methodology. Certainly
difficulties with documentation are no more problematic than they
are in any other area of research. Rather, the source of the problems
has been the refusal or inability of US historians to comprehend the
nature of their own history, US history. The fundamental problem is
the absence of the colonial framework.

Through economic penetration of Indigenous societies, the Eu-
ropean and Euro-American colonial powers created economic de-
pendency and imbalance of trade, then incorporated the Indigenous
nations into spheres of influence and controlled them indirectly or
as protectorates, with indispensable use of Christian missionaries
and alcohol. In the case of US settler colonialism, land was the pri-
mary commodity. With such obvious indicators of colonialism at
work, why should so many interpretations of US political-economic
development be convoluted and obscure, avoiding the obvious? To
some extent, the twentieth-century emergence of the field of “US
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West” or “Borderlands” history has been forced into an incomplete
and flawed settler-colonialist framework. The father of that field of
history, Frederick Jackson Turner, confessed as much in 1901: “Our
colonial system did not start with the Spanish War [1898]; the U.S.
had had a colonial history and policy from the beginning of the
Republic; but they have been hidden under the phraseology of ‘inter-
state migration’ and ‘territorial organization.’”1°

Settler colonialism, as an institution or system, requires violence
or the threat of violence to attain its goals. People do not hand over
their land, resources, children, and futures without a fight, and that
fight is met with violence. In employing the force necessary to ac-
complish its expansionist goals, a colonizing regime institutionalizes
violence. The notion that settler-indigenous conflict is an inevitable
product of cultural differences and misunderstandings, or that vio-
lence was committed equally by the colonized and the colonizer,
blurs the nature of the historical processes. Euro-American colonial-
ism, an aspect of the capitalist economic globalization, had from its
beginnings a genocidal tendency.

The term “genocide” was coined following the Shoah, or Ho-
locaust, and its prohibition was enshrined in the United Nations
convention adopted in 1948: the UN Convention on the Prevention
and Punishment of the Crime of Genocide. The convention is not
retroactive but is applicable to US-Indigenous relations since 1988,
when the US Senate ratified it. The terms of the genocide convention
are also useful tools for historical analysis of the effects of colonial-
ism in any era. In the convention, any one of five acts is considered
genocide if “committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group”:

killing members of the group;

causing serious bodily or mental harm to members of the group;

deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole
or in part;

imposing measures intended to prevent births within the
group;

forcibly transferring children of the group to another group.!
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In the 1990s, the term “ethnic cleansing” became a useful descrip-
tive term for genocide.

US history, as well as inherited Indigenous trauma, cannot be
understood without dealing with the genocide that the United
States committed against Indigenous peoples. From the colonial pe-
riod through the founding of the United States and continuing in
the twenty-first century, this has entailed torture, terror, sexual
abuse, massacres, systematic military occupations, removals of In-
digenous peoples from their ancestral territories, and removals of
Indigenous children to military-like boarding schools. The absence
of even the slightest note of regret or tragedy in the annual celebra-
tion of the US independence betrays a deep disconnect in the con-
sciousness of US Americans.

Settler colonialism is inherently genocidal in terms of the geno-
cide convention. In the case of the British North American colo-
nies and the United States, not only extermination and removal
were practiced but also the disappearing of the prior existence of
Indigenous peoples—and this continues to be perpetuated in local
histories. Anishinaabe (Ojibwe) historian Jean O’Brien names this
practice of writing Indians out of existence “firsting and lasting.”
All over the continent, local histories, monuments, and signage nar-
rate the story of first settlement: the founder(s), the first school, first
dwelling, first everything, as if there had never been occupants who
thrived in those places before Euro-Americans. On the other hand,
the national narrative tells of “last” Indians or last tribes, such as
“the last of the Mohicans,” “Ishi, the last Indian,” and End of the
Trail, as a famous sculpture by James Earle Fraser is titled.!?

Documented policies of genocide on the part of US administra-
tions can be identified in at least four distinct periods: the Jackso-
nian era of forced removal; the California gold rush in Northern
California; the post—Civil War era of the so-called Indian wars in
the Great Plains; and the 1950s termination period, all of which are
discussed in the following chapters. Cases of genocide carried out
as policy may be found in historical documents as well as in the
oral histories of Indigenous communities. An example from 1873
is typical, with General William T. Sherman writing, “We must
act with vindictive earnestness against the Sioux, even to their
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extermination, men, women and children ... during an assault,
the soldiers can not pause to distinguish between male and female,
or even discriminate as to age.”'3 As Patrick Wolfe has noted, the
peculiarity of settler colonialism is that the goal is elimination of
Indigenous populations in order to make land available to settlers.
That project is not limited to government policy, but rather involves
all kinds of agencies, voluntary militias, and the settlers themselves
acting on their own."

In the wake of the US 1950s termination and relocation poli-
cies, a pan-Indigenous movement arose in tandem with the power-
ful African American civil rights movement and the broad-based
social justice and antiwar movements of the 1960s. The Indigenous
rights movement succeeded in reversing the US termination pol-
icy. However, repression, armed attacks, and legislative attempts
to undo treaty rights began again in the late 1970s, giving rise to
the international Indigenous movement, which greatly broadened
the support for Indigenous sovereignty and territorial rights in the
United States.

The early twenty-first century has seen increased exploitation
of energy resources begetting new pressures on Indigenous lands.
Exploitation by the largest corporations, often in collusion with
politicians at local, state, and federal levels, and even within some
Indigenous governments, could spell a final demise for Indigenous
land bases and resources. Strengthening Indigenous sovereignty and
self-determination to prevent that result will take general public
outrage and demand, which in turn will require that the general
population, those descended from settlers and immigrants, know
their history and assume responsibility. Resistance to these power-
ful corporate forces continues to have profound implications for US
socioeconomic and political development and the future.

There are more than five hundred federally recognized Indigenous
communities and nations, comprising nearly three million people
in the United States. These are the descendants of the fifteen mil-
lion original inhabitants of the land, the majority of whom were
farmers who lived in towns. The US establishment of a system of
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Indian reservations stemmed from a long British colonial practice
in the Americas. In the era of US treaty-making from independence
to 1871, the concept of the reservation was one of the Indigenous
nation reserving a narrowed land base from a much larger one in ex-
change for US government protection from settlers and the provision
of social services. In the late nineteenth century, as Indigenous resis-
tance was weakened, the concept of the reservation changed to one
of land being carved out of the public domain of the United States
as a benevolent gesture, a “gift” to the Indigenous peoples. Rheto-
ric changed so that reservations were said to have been “given” or
“created” for Indians. With this shift, Indian reservations came to
be seen as enclaves within state’ boundaries. Despite the political
and economic reality, the impression to many was that Indigenous
people were taking a free ride on public domain.

Beyond the land bases within the limits of the 310 federally rec-
ognized reservations—among §54 Indigenous groups—Indigenous
land, water, and resource rights extend to all federally acknowl-
edged Indigenous communities within the borders of the United
States. This is the case whether “within the original or subsequently
acquired territory thereof, and whether within or without the limits
of a state,” and includes all allotments as well as rights-of-way run-
ning to and from them.!S Not all the federally recognized Indigenous
nations have land bases beyond government buildings, and the lands
of some Native nations, including those of the Sioux in the Dakotas
and Minnesota and the Ojibwes in Minnesota, have been parceled
into multiple reservations, while some fifty Indigenous nations that
had been removed to Oklahoma were entirely allotted—divided by
the federal government into individual Native-owned parcels. Attor-
ney Walter R. Echo-Hawk writes:

In 1881, Indian landholdings in the United States had plum-
meted to 156 million acres. By 1934, only about 50 million
acres remained (an area the size of Idaho and Washington)
as a result of the General Allotment Act of 1887. During
World War II, the government took 500,000 more acres for
military use. Over one hundred tribes, bands, and Rancherias



12

An Indigenous Peoples’ History of the United States

relinquished their lands under various acts of Congress during
the termination era of the 1950s. By 1955, the indigenous land
base had shrunk to just 2.3 percent of its original size.

As a result of federal land sales, seizures, and allotments, most
reservations are severely fragmented. Each parcel of tribal, trust,
and privately held land is a separate enclave under multiple laws
and jurisdictions. The Diné (Navajo) Nation has the largest con-
temporary contiguous land base among Native nations: nearly six-
teen million acres, or nearly twenty-five thousand square miles, the
size of West Virginia. Each of twelve other reservations is larger
than Rhode Island, which comprises nearly eight hundred thou-
sand acres, or twelve hundred square miles, and each of nine other
reservations is larger than Delaware, which covers nearly a million
and a half acres, or two thousand square miles. Other reservations
have land bases of fewer than thirty-two thousand acres, or fifty
square miles.!” A number of independent nation-states with seats in
the United Nations have less territory and smaller populations than
some Indigenous nations of North America.

Following World War I1, the United States wasatwar with much of
the world, just as it was at war with the Indigenous peoples of North
America in the nineteenth century. This was total war, demand-
ing that the enemy surrender unconditionally or face annihilation.
Perhaps it was inevitable that the earlier wars against Indigenous
peoples, if not acknowledged and repudiated, ultimately would in-
clude the world. According to the origin narrative, the United States
was born of rebellion against oppression—against empire—and
thus is the product of the first anticolonial revolution for national
liberation. The narrative flows from that fallacy: the broadening
and deepening of democracy; the Civil War and the ensuing “second
revolution,” which ended slavery; the twentieth-century mission to
save Europe from itself—twice; and the ultimately triumphant fight
against the scourge of communism, with the United States inheriting

- the difficult and burdensome task of keeping order in the world. It’s

a narrative of progress. The 1960s social revolutions, ignited by the
African American liberation movement, complicated the origin nar-
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rative, but its structure and periodization have been left intact. After
the 1960s, historians incorporated women, African Americans, and
immigrants as contributors to the commonweal. Indeed, the revised
narrative produced the “nation of immigrants” framework, which
obscures the US practice of colonization, merging settler colonial-
ism with immigration to metropolitan centers during and after the
industrial revolution. Native peoples, to the extent that they were in-
cluded at all, were renamed “First Americans” and thus themselves
cast as distant immigrants.

The provincialism and national chauvinism of US history produc-
tion make it difficult for effective revisions to gain authority. Schol-
ars, both Indigenous and a few non-Indigenous, who attempt to
rectify the distortions, are labeled advocates, and their findings are
rejected for publication on that basis. Indigenous scholars look to
research and thinking that has emerged in the rest of the European-
colonized world. To understand the historical and current experi-
ences of Indigenous peoples in the United States, these thinkers and
writers draw upon and creatively apply the historical materialism of
Marxism, the liberation theology of Latin America, Frantz Fanon’s
psychosocial analyses of the effects of colonialism on the colonizer
and the colonized, and other approaches, including development
theory and postmodern theory. While not abandoning insights
gained from those sources, due to the “exceptional” nature of US
colonialism among nineteenth-century colonial powers, Indigenous
scholars and activists are engaged in exploring new approaches.

This book claims to be a history of the United States from an
Indigenous peoples’ perspective but there is no such thing as a col-
lective Indigenous peoples’ perspective, just as there is no mono-
lithic Asian or European or African peoples’ perspective. This is
not a history of the vast civilizations and communities that thrived
and survived between the Gulf of Mexico and Canada and between
the Atlantic Ocean and the Pacific. Such histories have been writ-
ten, and are being written by historians of Diné, Lakota, Mohawk,
Tlingit, Muskogee, Anishinaabe, Lumbee, Inuit, Kiowa, Cherokee,
Hopi, and other Indigenous communities and nations that have
survived colonial genocide. This book attempts to tell the story of
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the United States as a colonialist settler-state, one that, like colonial-
ist European states, crushed and subjugated the original civilizations
in the territories it now rules. Indigenous peoples, now in a colonial
relationship with the United States, inhabited and thrived for mil-
lennia before they were displaced to fragmented reservations and
economically decimated.

This is a history of the United States.
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“INDIAN COUNTRY”

Buffalo were dark rich clouds moving upon the rolling hills
and plains of America. And then the flashing steel came
upon bone and flesh.

—Simon ]. Ortiz, from Sand Creek

The US Army on the eve of the Civil War was divided into seven
departments—a structure designed by John C. Calhoun during the
Monroe administration. By 1860, six of the seven departments,
comprising 183 companies, were stationed west of the Mississippi,
a colonial army fighting the Indigenous occupants of the land. In
much of the western lands, the army was the primary US govern-
ment institution; the military roots to institutional development
run deep.

President Abraham Lincoln was inaugurated in March 1861, two
months after the South had seceded from the union. In April, the
Confederate States of America (CSA) seized the army base at Fort
Sumter near Charleston, South Carolina. Of more than a thousand
US Army officers, 286 left to serve the CSA, half of them being West
Point graduates, most of them Indian fighters, including Robert E.
Lee. Three of the seven army department commanders took leader-
ship of the Confederate Army. Based on demographics alone, the
South had little chance of winning, so it is all the more remarkable
that it persisted against the Union for more than four years. The
1860 population of the United States was nearly thirty-two mil-
lion, with twenty-three million in the twenty-two northern states,
and about nine million in the eleven southern states. More than a
third of the nine million Southerners were enslaved people of Af-
rican heritage. Within the CSA, 76 percent of settlers owned no

133
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slaves. Roughly 60—70 percent of those without slaves owned fewer
than a hundred acres of land. Less than 1 percent owned more than
a hundred slaves. Seventeen percent of settlers in the South owned
one to nine slaves, and only 6.5 percent owned more than ten. Ten
percent of the settlers who owned no slaves were also landless, while
that many more managed to barely survive on small dirt farms. The
Confederate Army reflected the same kind of percentages.! Those
who, even today, claim that “states’ rights” caused Southern seces-
sion and the Civil War use these statistics to argue that slavery was
not the cause of the Civil War, but that is false. Every settler in the
Southern states aspired to own land and slaves or to own more land
and more slaves, as both social status and wealth depended on the
extent of property owned. Even small and landless farmers relied
on slavery-based rule: the local slave plantation was the market for
what small farmers produced, and planters hired landless settlers as
overseers and sharecroppers. Most non-slave-owning settlers sup-
ported and fought for the Confederacy.

LINCOLN’S “FREE SOIL” FOR SETTLERS

Abraham Lincoln’s campaign for the presidency appealed to the vote
of land-poor settlers who demanded that the government “open”
Indigenous lands west of the Mississippi. They were called “free-
soilers,” in reference to cheap land free of slavery. New gold rushes
and other incentives brought new waves of settlers to squat on In-
digenous land. For this reason, some Indigenous people preferred
a Confederate victory, which might divide and weaken the United
States, which had grown ever more powerful. Indigenous nations in
Indian Territory were more directly affected by the Civil War than
anywhere else. As discussed in chapter 6, the southeastern nations—
the Cherokees, Muskogees, Seminoles, Choctaws, and Chickasaws
(“Five Civilized Tribes”)—were forcibly removed from their home-
lands during the Jackson administration, but in the Indian Terri-
tory they rebuilt their townships, farms, ranches, and institutions,
including newspapers, schools, and orphanages. Although a tiny
elite of each nation was wealthy and owned enslaved Africans and
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private estates, the majority of the people continued their collective
agrarian practices. All five nations signed treaties with the Confed-
eracy, each for similar reasons. Within each nation, however, there
was a clear division based on class, often misleadingly expressed as
a conflict between “mixed-bloods” and “full-bloods.” That is, the
wealthy, assimilated, slave-owning minority that dominated politics
favored the Confederacy, and the non-slave-owning poor and tradi-
tional majority wanted to stay out of the Anglo-American civil war.
Historian David Chang found that Muskogee nationalism and well-
founded distrust of federal power played a major role in bringing
about that nation’s strategic alliance with the Confederacy. Chang
writes: “Was the Creek council’s alliance with the South a racist de-
fense of slavery and its class privileges, or was it a nationalist defense
of Creek lands and sovereignty? The answer has to be ‘both.’”?

John Ross, principal chief of the Cherokee Nation, at first called
for neutrality, but changed his mind for reasons similar to the Mus-
kogees and asked the Cherokee council for authority to negotiate
a treaty with the CSA. Nearly seven thousand men of the five na-
tions went into battle for the Confederacy. Stand Watie, a Chero-
kee, held the post of brigadier general in the Confederate Army.
His First Indian Brigade of the Army of the Trans-Mississippi was
among the last units in the field to surrender to the Union Army on
June 23, 1865, more than two months after Lee’s surrender of the
Army of Northern Virginia at Appomattox Courthouse in April
1865. During the war, however, many Indigenous soldiers became
disillusioned and went over to the Union forces, along with enslaved
African Americans who fled to freedom.?

Another story is equally important, though less often told. A
few months after the war broke out, some ten thousand men in
Indian Territory, made up of Indigenous volunteers, along with
African Americans who had freed themselves and even some Anglo-
Americans, engaged in guerrilla warfare against the Confederate
Army. They fought from Oklahoma into Kansas, where many of
them joined unofficial Union units that had been organized by abo-
litionists who had trained with John Brown years earlier. This was
not likely the kind of war the Lincoln administration had desired—a
multiethnic volunteer Union contingent fighting pro-slavery forces
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in Missouri, where enslaved Africans escaped to join the Union
side.* The self-liberation by African Americans, occurring all over
the South, led to Lincoln’s 1863 Emancipation Proclamation, which
allowed freed Africans to serve in combat.

In Minnesota, which had become a non-slavery state in 1859, the
Dakota Sioux were on the verge of starvation by 1862. When they
mounted an uprising to drive out the mostly German and Scandi-
navian settlers, Union Army troops crushed the revolt, slaughtering
Dakota civilians and rounding up several hundred men. Three hun-
dred prisoners were sentenced to death, but upon Lincoln’s orders
to reduce the numbers, thirty-eight were selected at random to die
in the largest mass hanging in US history. The revered leader Little
Crow was not among those hanged, but was assassinated the follow-
ing summer while out picking raspberries with his son; the assassin,
a settler-farmer, collected a $ 500 bounty.’

One of the young Dakota survivors asked his uncle about the
mysterious white people who would commit such crimes. The uncle
replied:

Certainly they are a heartless nation. They have made some
of their people servants—vyes, slaves. . . . The greatest object of
their lives seems to be to acquire possessions—to be rich. They
desire to possess the whole world. For thirty years they were
trying to entice us to sell them our land. Finally the outbreak
gave them all, and we have been driven away from our beauti-
ful country.®

THE GENOCIDAL ARMY OF THE WEST

To free the professional soldiers posted in the West to fight against
the Confederate Army in the East, Lincoln called for volunteers
in the West, and settlers responded, coming from Texas, Kansas,
California, Washington, Oregon, Colorado, Nebraska, Utah, and
Nevada. Having few Confederates to fight, they attacked people
closer to hand, Indigenous people. Land speculators in the trans-
Mississippi West sought statehood for the occupied former Mexican
territories in order to attract settlers and investors. Their eagerness to
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undertake the ethnic cleansing of the Indigenous residents to achieve
the necessary population balance to attain statehood generated
strong anti-Indian hysteria and violent actions. Preoccupied with
‘the Civil War in the East, the Lincoln administration did little to
prevent vicious and even genocidal actions on the part of territorial
authorities consisting of volunteer Indian haters such as Kit Carson.

The mode of maintaining settler “law and order” set the pattern
for postwar genocide. In the most infamous incident involving mi-
litias, the First and Third Colorado Volunteers carried out the Sand
Creek Massacre. Although assigned to guard the road to Santa Fe,
the units mainly engaged in raiding and looting Indigenous com-
munities. John Chivington, an ambitious politician known as the
“Fighting Parson,” led the Third Colorado.’

By 1861, displaced and captive Cheyennes and Arapahos, under
the leadership of the great peace seeker Black Kettle, were incar-
cerated in a US military reservation called Sand Creek, near Fort
Lyon in southeastern Colorado. They camped under a white flag
of truce and had federal permission to hunt buffalo to feed them-
selves. In early 1864, the Colorado territorial governor informed
them that they could no longer leave the reservation to hunt. Despite
their compliance with the order, on November 29, 1864, Chiving-
ton took seven hundred Colorado Volunteers to the reservation.
Without provocation or warning, they attacked, leaving dead 105
women and children and 28 men. Even the federal commissioner
of Indian affairs denounced the action, saying that the people had
been “butchered in cold blood by troops in the service of the United
States.” In its 1865 investigation, the Congress Joint Committee on
the Conduct of the War recorded testimonies and published a report
that documented the aftermath of the killings, when Chivington
and his volunteers burned tepees and stole horses. Worse, after the
smoke had cleared, they had returned and finished off the few sur-
vivors while scalping and mutilating the corpses—women and men,
young and old, children, babies. Then they decorated their weapons
and caps with body parts—fetuses, penises, breasts, and vulvas—
and, in the words of Acoma poet Simon Ortiz, “Stuck them / on
their hats to dry / Their fingers greasy / and slick.”® Once back in
Denver, they displayed the trophies to the adoring public in Denver’s



138  An Indigenous Peoples’ History of the United States

Apollo Theater and in saloons. Yet, despite the detailed report of the
deeds, neither Chivington nor any of his men were reprimanded or
prosecuted, signaling a free field for killing.’

US Army colonel James Carleton formed the Volunteer Army of
the Pacific in 1861, based in California. In Nevada and Utah, a Cali-
fornia businessman, Colonel Patrick Connor, commanded a militia
of a thousand California volunteers that spent the war years mas-
sacring hundreds of unarmed Shoshone, Bannock, and Ute people
in their encampments. Carleton led another contingent of militias
to Arizona to suppress the Apaches, who were resisting colonization
under the great leader Cochise. At the time, Cochise observed:

When I was young I walked all over this country, east and
west, and saw no other people than the Apaches. After many
summers I walked again and found another race of people had
come to take it. How is it? Why is it that the Apaches wait to
die—that they carry their lives on their finger nails? . . . The
Apaches were once a great nation; they are now but few. . ..
Many have been killed in battle.!°

Following a scorched-earth campaign against the Apaches,
Carleton was promoted to the rank of brigadier general and placed
in command of the Department of New Mexico. He brought in the
now-seasoned killing machine of Colorado Volunteers to attack
the Navajos, on whom he declared total war. He enlisted as his
principal commander in the field the ubiquitous Indian killer Kit
Carson.!! With unlimited authority and answering to no one, Car-
leton spent the entire Civil War in the Southwest engaged in a series
of search-and-destroy missions against the Navajos. The campaign
culminated in March 1864 in a three-hundred-mile forced march of
eight thousand Navajo civilians to a military concentration camp
at Bosque Redondo in the southeastern New Mexico desert, at the
army base at Fort Sumner, an ordeal recalled in Navajo oral history
as the “Long Walk.” One Navajo named Herrero said,

Some of the soldiers do not treat us well. When at work, if we
stop a little they kick us or do something else. . . . We do not
mind if an officer punishes us, but do not like to be treated
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badly by the soldiers. Our women sometimes come to the tents
outside the fort and make contracts with the soldiers to stay
with them for a night, and give them five dollars or something
else. But in the morning they take away what they gave them
and kick them off. This happens most every day.!?

At least a fourth of the incarcerated died of starvation. Not until
1868 were the Navajos released and allowed to return to their home-
land in what is today the Four Corners area. This permission to re-
turn was not based on the deadly conditions of the camp, rather that
Congress determined that the incarceration was too expensive to
maintain.!® For these noble deeds, Carleton was appointed a major
general in the US Army in 1865. Now he led the Fourth Cavalry in
scorched-earth forays against Plains Indians.

These military campaigns against Indigenous nations constituted
foreign wars fought during the US Civil War, but the end of the
Civil War did not end them. They carried on unabated to the end of
the century, with added killing technology and more seasoned kill-
ers, including African American cavalry units. Demobilized officers
and soldiers often could not find jobs, and along with a new gen-
eration of young settlers—otherwise unemployed and often seeking
violent adventure—they joined the army of the West, some of the of-
ficers accepting lower ranks in order to get career army assignments.
Given that war was centered in the West and that military achieve-
ment had come to foster prestige, wealth, and political power, every
West Point graduate sought to further his career by volunteering
in the army. Some of their diaries echo those of combat troops in
Vietnam, Afghanistan, and Iraq, who later were troubled by the
atrocities they witnessed or committed. But most soldiers persevered
in their ambition to succeed.

Prominent Civil War generals led the army of the West, among
them Generals William Tecumseh Sherman, Philip Sheridan (to
whom is ascribed the statement “The only good Indian is a dead
Indian”), George Armstrong Custer, and Nelson A. Miles. The army
would make effective use after 1865 of innovations made during the
Civil War. The rapid-fire Gatling gun, first used in battle in 1862,
would be employed during the rest of the century against Indigenous
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civilians. Non-technological innovations were perhaps even more
important, the Civil War having fostered an extreme patriotic ideol-
ogy in the Union Army that carried over into the Indian wars. Now
more centralized under presidential command, US forces relied less
on state contributions and were thus less subject to their control.
The prestige of the Department of War rose within the federal gov-
ernment, so that it had far more leeway to send troops to steamroll
over Indigenous peoples who challenged US dominion.

The Union Army victory over the Confederate Army transformed
the South into a quasi-captive nation, a region that remains the
poorest of the United States well over a century later. The situa-
tion was similar to that in South Africa two decades later when the
British defeated the Boers (descendants of the original seventeenth-
century Dutch settlers). As the British would later do with the Boers,
the US government eventually allowed the defeated southern elite
to return to their locally powerful positions, and both US southern-
ers and Boers soon gained national political power. The powerful
white supremacist southern ruling class helped further militarize
the United States, the army practically becoming a southern institu-
tion. Following the effective Reconstruction experiment to empower
former slaves, the US occupying army was withdrawn, and African
Americans were returned to quasi-bondage and disenfranchisement
through Jim Crow laws, forming a colonized population in the South.

COLONIAL POLICY PRECEDES
MILITARY IMPLEMENTATION

In the midst of war, Lincoln did not forget his free-soiler settler
constituency that had raised him to the presidency. During the Civil
War, with the southern states unrepresented, Congress at Lincoln’s
behest passed the Homestead Act in 1862, as well as the Morrill Act,
the latter transferring large tracts of Indigenous land to the states
to establish land grant universities. The Pacific Railroad Act pro-
vided private companies with nearly two hundred million acres of
Indigenous land.'* With these land grabs, the US government broke
multiple treaties with Indigenous nations. Most of the western ter-
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ritories, including Colorado, North and South Dakota, Montana,
Washington, Idaho, Wyoming, Utah, New Mexico, and Arizona,
were delayed in achieving statehood, because Indigenous nations re-
sisted appropriation of their lands and outnumbered settlers. So the
colonization plan for the West established during the Civil War was
carried out over the following three decades of war and land grabs.
Under the Homestead Act, 1.5 million homesteads were granted to
settlers west of the Mississippi, comprising nearly three hundred
million acres (a half-million square miles) taken from the Indigenous
collective estates and privatized for the market.!* This dispersal of
landless settler populations from east of the Mississippi served as
an “escape valve,” lessening the likelihood of class conflict as the
industrial revolution accelerated the use of cheap immigrant labor.

Little of the land appropriated under the Homestead Acts was
distributed to actual single-family homesteaders. It was passed in-
stead to large operators or land speculators. The land laws appeared
to have been created for that result. An individual could acquire
1,120 or even more acres of land, even though homestead and pre-
emption (legalized squatting) claims were limited to 160 acres.!’® A
claimant could obtain a homestead and secure title after five years
or pay cash within six months. Then he could acquire another 160
acres under preemption by living on another piece of land for six
months and paying $1.25 per acre. While acquiring these titles, he
could also be fulfilling requirements for a timber culture claim of
160 acres and a desert land claim of 640 acres, neither of which re-
quired occupancy for title. Other men within a family or other part-
ners in an enterprise could take out additional desert land claims to
increase their holdings even more. As industrialization quickened,
land as a commodity, “real estate,” remained the basis of the US
economy and capital accumulation.!” The federal land grants to the
railroad barons, carved out of AIndigenous territories, were not lim-
ited to the width of the railroad tracks, but rather formed a check-
erboard of square-mile sections stretching for dozens of miles on
both sides of the right of way. This was land the railroads were free
to sell in parcels for their own profit. The 1863-64 federal banking
acts mandated a national currency, chartered banks, and permitted
the government to guarantee bonds. As war profiteers, financiers,
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and industrialists such as John D. Rockefeller, Andrew Carnegie,
and J.P. Morgan used these laws to amass wealth in the East, Le-
land Stanford, Collis P. Huntington, Mark Hopkins, and Charles
Crocker in the West grew rich from building railroads with eastern
capital on land granted by the US government.!®

Indigenous nations, as well as Hispanos, resisted the arrival of
railroads crisscrossing their farms, hunting grounds, and homelands,
bringing settlers, cattle, barbed wire fencing, and mercenary buffalo
hunters in their wake. In what proved a prelude to the genocidal
decades to follow, the Andrew Johnson administration in 1867-68
sent army and diplomatic representatives to negotiate peace treaties
with dozens of Indigenous nations. The 371 treaties between Indig-
enous nations and the United States were all promulgated during the
first century of US existence.!® Congress halted formal treaty mak-
ing in 1871, attaching a rider to the Indian Appropriation Act of that
year stipulating “that hereafter no Indian nation or tribe within the
territory of the United States shall be acknowledged or recognized
as an independent nation, tribe, or power with whom the United
States may contract by treaty. Provided, further, that nothing herein
contained shall be construed to invalidate or impair the obligation
of any treaty heretofore lawfully made and ratified with any such
Indian nation or tribe.”?® This measure meant that Congress and
the president could now make laws affecting an Indigenous nation
with or without negotiations or consent. Nevertheless, the provision
reaffirmed the sovereign legal status of those Indigenous nations
that had treaties. During the period of US-Indigenous treaty mak-
ing, approximately two million square miles of land passed from
Indigenous nations to the United States, some of it through treaty
agreements and some through breach of standing treaties.

In an effort to create Indigenous economic dependency and com-
pliance in land transfers, the US policy directed the army to destroy
the basic economic base of the Plains Nations—the buffalo. The
buffalo were killed to near extinction, tens of millions dead within a
few decades and only a few hundred left by the ¥880s. Commercial
hunters wanted only the skins, so left the rest of the animal to rot.
Bones would be gathered and shipped to the East for various uses.
Mainly it was the army that helped realize slaughter of the herds.?!
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Old Lady Horse of the Kiowa Nation could have been speaking for
all the buffalo nations in her lament of the loss:

Everything the Kiowas had came from the buffalo. . .. Most
of all, the buffalo was part of the Kiowa religion. A white buf-
falo calf must be sacrificed in the Sun Dance. The priests used
parts of the buffalo to make their prayers when they healed
people or when they sang to the powers above.

So, when the white men wanted to build railroads, or when
they wanted to farm or raise cattle, the buffalo still protected
the Kiowas. They tore up the railroad tracks and the gardens.
They chased the cattle off the ranges. The buffalo loved their
people as much as the Kiowas loved them.

There was war between the buffalo and the white men. The
white men built forts in the Kiowa country, and the woolly-
headed buffalo soldiers shot the buffalo as fast as they could,
but the buffalo kept coming on, coming on, even into the post
cemetery at Fort Sill. Soldiers were not enough to hold them
back.

Then the white men hired hunters to do nothing but kill the
buffalo. Up and down the plains those men ranged, shooting
sometimes as many as a hundred buffalo a day. Behind them
came the skinners with their wagons. They piled the hides and
bones into the wagons until they were full, and then took their
loads to the new railroad stations that were being built, to be
shipped east to the market. Sometimes there would be a pile
of bones as high as a man, stretching a mile along the railroad
track.

The buffalo saw that their day was over. They could pro-
tect their people no longer.2?

Another aspect of US economic development that affected the
Indigenous nations of the West was merchant domination. All over
the world, in European colonies distant from their ruling centers,
mercantile capitalists flourished alongside industrial capitalists and
militaries, and together they determined the mode of colonization.
Mercantile houses, usually family-owned, were organized to carry
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goods over long stretches of water or sparsely populated lands to
their destinations. The merchants’ sources of commodities in re-
mote regions were the nearby small farmers, loggers, trappers, and
specialists such as woodworkers and metalsmiths. The commodities
were then sent to industrial centers for credit against which money
could be drawn. Thus, in the absence of a system of indirect credit,
merchants could acquire scarce currency for the purchase of for-
eign goods. The merchant, thereby, became the dominant source of
credit for the small operator as well as for the local capitalist. Mer-
cantile capitalism thrived in colonial areas, with many of the first
merchant houses originating in the Levant among Syrians (Leba-
nese) and Jews. Even as mercantile capitalism waned in the twenti-
eth century, it left its mark on Native reservations where the people
relied on trading posts for credit, a market for their products, and
commodities of all kinds—an opportunity for super-exploitation.
Merchants and traders, often by intermarrying Indigenous women,
also came to dominate Native governance on some reservations.?
As noted above, at the end of the Civil War the US Army hardly
missed a beat before the war “to win the West” began in full force.
As a far more advanced killing machine and with seasoned troops,
the army began the slaughter of people, buffalo, and the land itself,
destroying the natural tall grasses of the plains and planting short
grasses for cattle, eventually leading to the loss of the topsoil four
decades later. William Tecumseh Sherman came out of the Civil War
a major general and soon commanded the US Army, replacing war
hero Ulysses S. Grant when Grant became president in 1869. As
commanding general through 1883, Sherman was responsible for the
genocidal wars against the resistant Indigenous nations of the West.
Sherman’s family was among the first generation of settlers who
rushed to the Ohio Valley region after the total war that drove the
people of the Shawnee Nation out of their homes, towns, and farms.
Sherman’s father gave his son the trophy name Tecumseh after the
Shawnee leader who was killed by the US Army. The general had
been a successful lawyer and banker in San Francisco and New York
before he turned to a military career. During the Civil War, most fa-
mously in the siege of Atlanta, he made his mark as a proponent and
practitioner of total war, scorched-earth campaigns against civil-
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ians, particularly targeting their food supplies. This had long been
the colonial and US American way of war against the Indigenous
peoples east of the Mississippi. Sherman sent an army commission
to England to study English colonial campaigns worldwide, looking
to employ successful English tactics for the US wars against Indig-
enous peoples. In Washington, Sherman had to contend with the
upper echelons of the military that were under the sway of Carl von
Clausewitz’s book Oz War, which dealt with conflict between Euro-
pean nation-states with standing armies. This dichotomy of training
the US military for standard European warfare but also training it
in colonial counterinsurgency methods continues in the twenty-first
century. Although a man of war, Sherman, like most in the US rul-
ing class, was an entrepreneur at heart, and his mandate as head of
the army and his passion were to protect the Anglo conquest of the
West. Sherman regarded railroads a top priority. In a letter to Grant
in 1867 he wrote, “We are not going to let a few thieving, ragged
Indians stop the progress of [the railroads].”?*

An alliance of the Sioux, Cheyenne, and Arapaho Nations was
blocking the “Bozeman Trail,” over which thousands of crazed gold
seekers crashed through Indigenous territories in the Dakotas and
Wyoming in.1866 to reach newly discovered goldfields in Montana.
The army arrived to protect them, and in preparation for construct-
ing Fort Phil Kearny, Lieutenant Colonel William Fetterman led
eighty soldiers out to clear the trail in December 1866. The Indig-
enous alliance defeated them in battle. Strangely, this being war,
the defeat of the US Army in the battle has come down in historical
annals as “the Fetterman Massacre.” Following this event, General
Sherman wrote to Grant, who was still army commander: “We must
act with vindictive earnestness against the Sioux, even to their exter-
mination, men, women, and children.” Sherman made it clear that
“during an assault, the soldiers can not pause to distinguish between
male and female, or even discriminate as to age.”?’

In adopting total war in the West, Sherman brought in its most
notorious avatar, George Armstrong Custer, who proved his met-
tle right away by leading an attack on unarmed civilians on No-
vember 27, 1868, at the Southern Cheyenne reservation at Washita
Creek in Indian Territory. Earlier, at the Colorado Volunteers’ 1864
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Sand Creek Massacre, the Cheyenne leader Black Kettle had es-
caped death. He and other Cheyenne survivors were then forced to
leave Colorado Territory for a reservation in Indian Territory. Some
young Cheyenne men, determined to resist reservation confinement
and hunger, decided to hunt and to fight back with guerrilla tac-
tics. Since the army was rarely able to capture them, Custer resorted
to total war, murdering the incarcerated mothers, wives, children,
and elders. When Black Kettle received word from Indigenous spies
within the army ranks that the mounted troops of the Seventh Cav-
alry were leaving their fort and headed for the Washita reservation,
he and his wife rode out at dawn in a snowstorm, unarmed, to at-
tempt to talk with Custer and assure him that no resisters were pres-
ent on the reservation. Upon Black Kettle’s approaching the troops
with a hoisted white flag, Custer ordered the soldiers to fire, and a
moment later Black Kettle and his wife lay dead. All told, the Sev-
enth Cavalry murdered over a hundred Cheyenne women and chil-
dren that day, taking ghoulish trophies afterward.?¢

COLONIAL SOLDIERS

Many of the intensive genocidal campaigns against Indigenous ci-
vilians took place during the administration of President Grant,
1869-77. In 1866, two years before Grant’s election, Congress had
created two all-African American cavalry regiments that came to
be called the buffalo soldiers. Some four million formerly enslaved
Africans were free citizens in 1865, thanks to the Emancipation
Proclamation, which took effect in January 1863. The legislation
was intended to have a demoralizing effect on the CSA, but it gave
belated official recognition to what was already fact: many African
Americans, especially young men, had freed themselves by fleeing
servitude and joining Union forces.?” Up to 1862, Africans had been
barred from serving in their own capacity in the army. Now the
Union Army incorporated them but at lower pay and in segregated
units under white officers. The War Department created the federal
Bureau of Colored Troops, and one hundred thousand armed Afri-
cans served in the unit. Their courage and commitment made them
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the best and most effective fighters, although they had the highest
mortality rate. At the end of the Civil War, 186,000 Black soldiers
had fought and 38,000 had died (in combat and from disease), a
higher death toll than that of any individual state. The state with
the highest casualty count was New York, with troops comprising
mostly poor white immigrant soldiers, largely Irish. After the war
many Black soldiers, like their poor white counterparts, remained
in the army and were assigned to segregated regiments sent west to
crush Indigenous resistance.

This reality strikes many as tragic, as if oppressed former slaves
and Indigenous peoples being subjected to genocidal warfare should
magically be unified against their common enemy, “the white man.”
In fact, this is precisely how colonialism in general and colonial war-
fare in particular work. It is not unique to the United States, but
rather a part of the tradition of European colonialism since the Ro-
man legions. The British organized whole armies of ethnic troops
in South and Southwestern Asia, the most famous being the Gur-
khas from Nepal, who fought as recently as Margaret Thatcher’s
war against Argentina in 1983.2% The buffalo soldiers were such a
specially organized colonial military unit. As Stanford L. Davis,
a descendant of a buffalo soldier, writes:

Slaves and the black soldiers, who couldn’t read or write, had
no idea of the historical deprivations and the frequent geno-
cidal intent of the U.S. government toward Native Americans.
Free blacks, whether they could read and write, generally had
no access to first-hand or second-hand unbiased informa-
tion on the relationship. Most whites who had access often
didn’t really care about the situation. It was business as usual
in the name of “Manifest Destiny.” Most Americans viewed
the Indians as incorrigible and non-reformable savages. Those
closest to the warring factions or who were threatened by it,
naturally wanted government protection at any cost.?’

Many Black men opted for army service for survival reasons, as it
gave them food and shelter, pay and a pension, and even some glory.
The United States had its own motives for assigning Black troops to
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the West. Southerners and the eastern population did not want thou-
sands of armed Black soldiers in their communities. There was also
fear that if they demobilized, the labor market would be flooded.
For US authorities, it was a good way of getting rid of the Black sol-
diers and the Indians.

The Civil War also set the template for the rapid “Americaniza-
tion” of immigrants. Jewish immigrants fought on both sides in the
war, and as individuals they earned a level of freedom from US big-
otry they had never experienced before.

Indian scouts and soldiers were essential to the army as well,
both as individuals and as nations making war on other Indigenous
nations. Many decades later, Native Americans have continued to
volunteer in US wars in percentages far beyond their populations.
Wichita Nation citizen Stan Holder appeared in a 1974 documentary
film on the Vietnam War, Hearts and Minds, in which he explained
his volunteering for service. While growing up he had heard the
older people’s stories about Wichita warriors, and, looking around,
the only warriors he could identify were marines, so he enlisted in
what he considered a warrior society. It is no accident that the US
Marine Corps evokes that image in angry young men. As with Black
men who volunteered in the Indian wars and enlisted and served in
other wars, Native men seized the security and potential glory of the
colonialist army.

The explicit purpose of the buffalo soldiers and the army of the
West as a whole was to invade Indigenous lands and ethnically
cleanse them for Anglo settlement and commerce. As Native his-
torian Jace Weaver has written: “The Indian Wars were not fought
by the blindingly white American cavalry of John Ford westerns but
by African Americans and Irish and German immigrants.”* The
haunting Bob Marley song “Buffalo Soldier” captures the colonial
experience in the United States: “Said he was a buffalo soldier / Win
the war for America.”’!

The army of the West was a colonial army with all the problems
of colonial armies and foreign occupation, principally being hated
by the people living under occupation. It’s no surprise that the US
military uses the term “Indian Country” to refer to what it considers
enemy territory. Much as in the Vietnam War, the 1980s covert wars
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in Central America, and the wars of the early twenty-first century
in Muslim countries, counterinsurgent army volunteers in the late-
nineteenth-century US West had to rely heavily on intelligence from
those native to the land, informers and scouts. Many of these were
double agents, reporting back to their own people, having joined
the US Army for that purpose. Failing to find guerrilla fighters, the
army resorted to scorched-earth campaigns, starvation, attacks on
and removals of civilian populations—the weapons of counterinsur-
gency warfare. During the Soviet counterinsurgency in Afghanistan
in the 1980s, the UN High Commissioner for Refugees called the
effect “migratory genocide”—an apt term to apply retrospectively
to the nineteenth-century US counterinsurgency against Indigenous
peoples.*?

ANNIHILATION UNTO TOTAL SURRENDER

The US Army’s search-and-destroy missions and forced relocations
(ethnic cleansing) in the West are well documented but perhaps not
normally considered in the light of counterinsurgency.

Mari Sandoz recorded one such story in her 1953 best-selling
work of nonfiction Cheyenne Autumn, on which John Ford based
a 1964 film.33 In 1878, the great Cheyenne resistance leaders Little
Wolf and Dull Knife led more than three hundred Cheyenne civil-
ians from a military reservation in Indian Territory, where they had
been forcibly confined, to their original homeland in what is today
Wyoming and Montana. They were eventually intercepted by the
military, but only following a dramatic chase covered by newspa-
per reporters. So much sympathy was aroused in eastern cities that
the Cheyennes were provided a reservation in a part of their origi-
nal homeland. A similar feat was that of the Nimi’ipuu (Nez Perce)
under Chief Joseph, who tried to lead his people out of military
incarceration in Idaho to exile in Canada. In 1877, pursued by two
thousand soldiers of the US cavalry led by Nelson Miles, Nimi’ipuu
led eight hundred civilians toward the Canadian border. They held
out for nearly four months, evading the soldiers as well as fighting
hit-and-run battles, while covering seventeen hundred miles. Some
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were rounded up and placed in Pauls Valley, Oklahoma, but they
soon left on their own and returned to their Idaho homeland, even-
tually securing a small reservation there.

The longest military counterinsurgency in US history was the war
on the Apache Nation, 1850-86. Goyathlay, known as Geronimo,
famously led the final decade of Apache resistance. The Apaches
and their Diné relatives, the Navajos, did not miss a beat in continu-
ing resistance to colonial domination when the United States an-
nexed their territory as a part of the half of Mexico taken in 1848.
The Treaty of Guadalupe Hidalgo between the United States and
Mexico, which sealed the transfer of territory, even stipulated that
both parties were required to fight the “savage” Apaches. By 1877
the army had forced most Apaches into inhospitable desert reserva-
tions. Led by Geronimo, Chiricahua Apaches resisted incarceration
in the San Carlos reservation designated for them in Arizona. When
Geronimo finally surrendered—he was never captured—the group
numbered only thirty-eight, most of those women and children,
with five thousand soldiers in pursuit, which meant that the insur-
gents had wide support both north and south of the recently drawn
US-Mexico border. Guerrilla warfare persists only if it has deep
roots in the people being represented, the reason it is sometimes
called “people’s war.” Obviously, the Apache resistance was not a
military threat to the United States but rather a symbol of resistance
and freedom. Herein lies the essence of counterinsurgent colonialist
warfare: no resistance can be tolerated. Historian William Apple-
man Williams aptly described the US imperative as “annihilation
unto total surrender.”3*

Geronimo and three hundred other Chiricahuas who were not
even part of the fighting force were rounded up and transported by
train under military guard to Fort Marion, in St. Augustine, Florida,
to join hundreds of other Plains Indian fighters already incarcer-
ated there. Remarkably, Geronimo negotiated an agreement with
the United States so that he and his band would surrender as prison-
ers of war, rather than as common criminals as the Texas Rangers
desired, which would have meant executions by civil authorities.
The POW status validated Apache sovereignty and made the cap-
tives eligible for treatment according to the international laws of
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war. Geronimo and his people were transferred again, to the army
base at Fort Sill in Indian Territory, and lived out their lives there.
The US government had not yet created the term “unlawful combat-
ant,” which it would do in the early twenty-first century, depriving
legitimate prisoners of war fair treatment under international law.

During the Grant administration, the United States began ex-
perimenting with new colonial institutions, the most pernicious of
which were the boarding schools, modeled on Fort Marion prison.
In 1875, Captain Richard Henry Pratt was in charge of transporting
seventy-two captive Cheyenne and other Plains Indian warriors from
the West to Fort Marion, an old Spanish fortress, dark and dank.
After the captives were left shackled for a period in a dungeon, Pratt
took their clothes away, had their hair cut, dressed them in army
uniforms, and drilled them like soldiers. “Kill the Indian and save
the man” was Pratt’s motto. This “successful” experiment led Pratt
to establish the Carlisle Indian Industrial School in Pennsylvania
in 1879, the prototype for the many militaristic federal boarding
schools set up across the continent soon after, augmented by dozens
of Christian missionary boarding schools. The decision to establish
Carlisle and other off-reservation boarding schools was made by
the US Office of Indian Affairs, later renamed the Bureau of Indian
Affairs (BIA). The stated goal of the project was assimilation. Indig-
enous children were prohibited from speaking their mother tongues
or practicing their religions, while being indoctrinated in Christian-
ity. As in the Spanish missions in California, in the US boarding
schools the children were beaten for speaking their own languages,
among other infractions that expressed their humanity. Although
stripped of the languages and skills of their communities, what they
learned in boarding school was useless for the purposes of effective
assimilation, creating multiple lost generations of traumatized indi-
viduals.3s

Just before the centennial of US independence, in late June 1876,
then-Lieutenant Colonel Custer, commanding 225 soldiers of the
Seventh Cavalry, prepared to launch a military assault on the civil-
ians living in a cluster of Sioux and Cheyenne villages that lay along
the Little Bighorn River. Led by Crazy Horse and Sitting Bull, the
Sioux and Cheyenne warriors were ready for the assault and wiped
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out the assailants, including Custer, who after death was promoted
to general. The proud author of multiple massacres of Indigenous
civilians, starting during the Civil War with his assault on unarmed
and reservation-incarcerated Cheyennes on the Washita in Indian
Territory, Custer “died for your [colonialist] sins,” in the words of
Vine Deloria Jr.% A year later, Crazy Horse was captured and im-
prisoned, then killed trying to escape. He was thirty-five years old.

Crazy Horse was a new kind of leader to emerge after the Civil
War, at the beginning of the army’s wars of annihilation in the
northern plains and the Southwest. Born in 1842 in the shadow of
the sacred Paha Sapa (Black Hills), he was considered special, a quiet
and brooding child. Already the effects of colonialism were present
among his people, particularly alcoholism and missionary influence.
Crazy Horse became a part of the Akicita, a traditional Sioux so-
ciety that kept order in villages and during migrations. It also had
authority to make certain that the hereditary chiefs were doing their
duty and dealt harshly with those who did not. Increasingly dur-
ing Crazy Horse’s youth, the primary concern was the immigrant
defilement of the Sioux territory. A steady stream of Euro-American
migrants clotted the trail to Oregon Territory. Young militant Sioux
wished to drive them away, but the Sioux were now dependent on
the trail for supplies. In 1849, the army arrived and planted a base,
Fort Laramie, in Sioux territory. Sporadic fighting broke out, leading
to treaty meetings and agreements, most of which were bogus army
documents signed by unauthorized individuals. Crazy Horse was a
natural in guerrilla warfare, becoming legendary among his people.
Although Crazy Horse and other militants did not approve of the
1868 US treaty with the Sioux, some stability held until Custer’s
soldiers found gold in the Black Hills. Then a gold rush was on, with
hordes of prospectors from all over converging and running ram-
pant over the Sioux. The treaty had ostensibly been a guarantee that
such would not occur. Soon after, the Battle of the Little Bighorn put
an end to Custer but not to the invasion.

Indigenous peoples in the West continued to resist, and the sol-
diers kept hunting them down, incarcerating them, massacring ci-
vilians, removing them, and stealing their children to haul off to
faraway boarding schools. The Apache, Kiowa, Sioux, Ute, Kick-
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apoo, Comanche, Cheyenne, and other nations were attacked, leav-
ing community after community decimated. By the 1890s, although
some military assaults on Indigenous communities and valiant In-
digenous armed resistance continued, most of the surviving Indig-
enous refugees were confined to federal reservations, their children
transported to distant boarding schools to unlearn their Indigenous-
ness.

GHOST DANCING

Disarmed, held in concentration camps, their children taken away,
half starved, the Indigenous peoples of the West found a form of
resistance that spread like wildfire in all directions from its source,
thanks to a Paiute holy man, Wovoka, in Nevada. Pilgrims journeyed
to hear his message and to receive directions on how to perform the
Ghost Dance, which promised to restore the Indigenous world as it
was before colonialism, making the invaders disappear and the buf-
falo return. It was a simple dance performed by everyone, requiring
only a specific kind of shirt that was to protect the dancers from
gunfire. In the twentieth century Sioux anthropologist Ella Deloria
interviewed a sixty-year-old Sioux man who remembered the Ghost
Dance he had witnessed fifty years before as a boy:

Some fifty of us, little boys about eight to ten, started out
across country over hills and valleys, running all night. I know
now that we ran almost thirty miles. There on the Porcupine
Creek thousands of Dakota people were in camp, all hurrying
about very purposefully. In a long sweat lodge with openings
at both ends, people were being purified in great companies
for the holy dance, men by themselves and women by them-
selves, of course. . . .

The people, wearing the sacred shirts and feathers, now
formed a ring. We were in it. All joined hands. Everyone was
respectful and quiet, expecting something wonderful to hap-
pen. It was not a glad time, though. All wailed cautiously and
in awe, feeling their dead were close at hand.
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The leaders beat time and sang as the people danced, going
round to the left in a sidewise step. They danced without rest,
on and on, and they got out of breath but still they kept go-
ing as long as possible. Occasionally someone thoroughly
exhausted and dizzy fell unconscious into the center and lay
there “dead.” Quickly those on each side of him closed the gap
and went right on. After a while, many lay about in that con-
dition. They were now “dead” and seeing their dear ones. As
each one came to, she, or he, slowing sat up and looked about,
bewildered, and then began wailing inconsolably. . . .

Waking to the drab and wretched present after such a
glowing vision, it was little wonder that they wailed as if their
poor hearts would break in two with disillusionment. But at
least they had seen! The people went on and on and could not
stop, day or night, hoping perhaps to get a vision of their own
dead, or at least to hear the visions of others. They preferred
that to rest or food or sleep. And so I suppose the authorities
did think they were crazy—but they weren’t. They were only
terribly unhappy.3’

When the dancing began among the Sioux in 1890, reservation
officials reported it as disturbing and unstoppable. They believed
that it had been instigated by Hunkpapa Teton Sioux leader Tatanka
Yotanka (Sitting Bull), who had returned with his people in 1881
from exile in Canada. He was put under arrest and imprisoned in
his home, closely guarded by Indian police. Sitting Bull was killed by
one of his captors on December 15, 1890.

All Indigenous individuals and groups living outside designated
federal reservations were considered “fomenters of disturbance,” as
the War Department put it. Following Sitting Bull’s death, military
warrants of arrest were issued for leaders such as Big Foot, who
was responsible for several hundred civilian refugees who had not
yet turned themselves in to the designated Pine Ridge Reservation.
When Big Foot heard of Sitting Bull’s death and that the army was
looking for him and his people—350 Lakotas, 230 of them women
and children—he decided to lead them through the subzero weather
to Pine Ridge to surrender. En route on foot, they encountered US



“Indian Country”

troops. The commander ordered that they be taken to the army
camp at Wounded Knee Creek, where armed soldiers surrounded
them. Two Hotchkiss machine guns were mounted on the hillside,
enough firepower to wipe out the whole group. During the night,
Colonel James Forsyth and the Seventh Cavalry, Custer’s old regi-
ment, arrived and took charge. These soldiers had not forgotten
that Lakota relatives of these starving, unarmed refugees had killed
Custer and decimated his troops at the Little Bighorn fourteen years
earlier. With orders to transport the refugees to a military stockade
in Omaha, Forsyth added two more Hotchkiss guns trained on the
camp, then issued whiskey to his officers. The following morning,
December 29, 1890, the soldiers brought the captive men out from
their campsites and called for all weapons to be turned in. Search-
ing tents, soldiers confiscated tools, such as axes and knives. Still
not satisfied, the officers ordered skin searches. A Winchester rifle
turned up. Its young owner did not want to part with his beloved ri-
fle, and, when the soldiers grabbed him, the rifle fired a shot into the
air. The killing began immediately. The Hotchkiss guns began fir-
ing a shell a second, mowing down everyone except a few who were
able to run fast enough. Three hundred Sioux lay dead. Twenty-
five soldiers were killed in “friendly fire.”3® Bleeding survivors were
dragged into a nearby church. Being Christmastime, the sanctuary
was candlelit and decked with greenery. In the front, a banner read:
PEACE ON EARTH AND GOOD WILL TO MEN.

The Seventh Cavalry attack on a group of unarmed and starving
Lakota refugees attempting to reach Pine Ridge to accept reserva-
tion incarceration in the frozen days of December 1890 symbol-
izes the end of Indigenous armed resistance in the United States.
The slaughter is called a battle in US military annals. Congres-
sional Medals of Honor were bestowed on twenty of the soldiers
involved. A monument was built at Fort Riley, Kansas, to honor
the soldiers killed by friendly fire. A battle streamer was created to
honor the event and added to other streamers that are displayed at
the Pentagon, West Point, and army bases throughout the world. L.
Frank Baum, a Dakota Territory settler later famous for writing The
Wonderful Wizard of Oz, edited the Aberdeen Saturday Pioneer at
the time. Five days after the sickening event at Wounded Knee, on
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January 3, 1891, he wrote, “The Pioneer [sic] has before declared
that our only safety depends upon the total extermination of the
Indians. Having wronged them for centuries we had better, in order
to protect our civilization, follow it up by one more wrong and wipe
these untamed and untamable creatures from the face of the earth.”?

Three weeks before the massacre, General Sherman had made
clear that he regretted nothing of his three decades of carrying out
genocide. In a press conference he held in New York City, he said,
“Injins must either work or starve. They never have worked; they
won’t work now, and they will never work.” A reporter asked, “But
should not the government supply them with enough to keep them
from starvation?” “Why,” Sherman asked in reply, “should the gov-
ernment support 260,000 able-bodied campers? No government
that the world has ever seen has done such a thing.”*°

The reaction of one young man to Wounded Knee is represen-
tative but also extraordinary. Plenty Horses attended the Carlisle
school from 1883 to 1888, returning home stripped of his language,
facing the dire reality of the genocide of his people, with no tradi-
tional or modern means to make a living. He said, “There was no
chance to get employment, nothing for me to do whereby I could
earn my board and clothes, no opportunity to learn more and re-
main with the whites. It disheartened me and I went back to live as
I had before going to school.”! Historian Philip Deloria notes: “The
greatest threat to the reservation program . . . was the disciplined In-
dian who refused the gift of civilization and went ‘back to the blan-
ket,” as Plenty Horses tried.”*? But it wasn’t simple for Plenty Horses
to find his place. As Deloria points out, he had missed the essential
period of Lakota education, which takes place between the ages of
fourteen and nineteen. Due to his absence and Euro-American influ-
ence, he was suspect among his own people, and even that world
was disrupted by colonialist chaos and violence. Still, Plenty Horses
returned to traditional dress, grew his hair long, and participated
in the Ghost Dance. He also joined a band of armed resisters, and
they were present at Pine Ridge on December 29, 1890, when the
bloody bodies were brought in from the Wounded Knee Massacre.
A week later, he went out with forty other mounted warriors who
accompanied Sioux leaders to meet Lieutenant Edward Casey for
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possible negotiations. The young warriors were angry, none more
than Plenty Horses, who pulled out from the group and got behind
Casey and shot him in the back of his head.

Army officials had to think twice about charging Plenty Horses
with murder. They were faced with the corollary of the recent army
massacre at Wounded Knee, in which the soldiers received Congres-
sional Medals of Honor for their deeds. At trial, Plenty Horses was
acquitted due to the state of war that existed. Acknowledging a state
of war was essential in order to give legal cover to the massacre.

As a late manifestation of military action against Indigenous
peoples, Wounded Knee stands out. Deloria notes that in the preced-
ing years, the Indian warrior imagery so prevalent in US American
society was being replaced with “docile, pacified Indians started out
on the road to civilization.”

Luther Standing Bear, for example, recounts numerous occa-
sions on which the Carlisle Indian Industrial School students
were displayed as docile and educable Indians. The Carlisle
band played at the opening of the Brooklyn Bridge in 1883
and then toured several churches. Students were carted around
East Coast cities. Standing Bear himself was placed on display
in Wanamaker’s Philadelphia department store, locked in a
glass cell in the center of the store and set to sorting and pric-
ing jewelry.®

GREED IS GOOD

During the final phase of military conquest of the continent, surviv-
ing Indigenous refugees were deposited in Indian Territory, piled on
top of each other in smaller and smaller reservations. In 1883, the
first of several conferences were held in Mohonk, New York, of a
group of influential and wealthy advocates of the “manifest destiny”
policy. These self-styled “friends of the Indians” developed a policy
of assimilation soon formulated into an act of Congress written by
one of their members, Senator Henry Dawes: the General Allotment
Act of 1887. Arguing for allotment of collectively held Indigenous
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lands, Dawes said: “The defect of the [reservation] system was ap-
parent. It is [socialist] Henry George’s system and under that there is
no enterprise to make your home any better than that of your neigh-
bors. There is no selfishness, which is at the bottom of civilization.
Till this people will consent to give up their lands, and divide among
their citizens so that each can own the land he cultivates they will
not make much more progress.” Although allotment did not cre-
ate the desired selfishness, it did reduce the overall Indigenous land
base by half and furthered both Indigenous impoverishment and US
control. In 1889, a part of Indian Territory the federal government
called the Unassigned Lands, left over after allotment, was opened
to settler homesteading, triggering the “Oklahoma Run.”

Oil had been discovered in Indian Territory, but the Dawes Allot-
ment Act could not be applied to the five Indigenous nations removed
from the South, because their territories were not technically reser-
vations, rather sovereign nations. In contradiction to the terms of
the removal treaties, Congress passed the Curtis Act in 1898, which
unilaterally deposed the sovereignty of those nations and mandated
allotment of their lands. Indigenous territories were larger than the
sum of 160-acre allotments, so the remaining land after distribution
was declared surplus and opened to homesteading.

Allotment did not proceed in Indian Territory without fierce re-
sistance. Cherokee traditionalist Redbird Smith rallied his brethren
to revive the Keetoowah secret society. Besides direct action, they
also sent lawyers to argue before Congress. When they were over-
ridden, they formed a community in the Cookson Hills, refusing to
participate in privatization. Similarly, the Muskogee Creeks resisted,
led by Chitto Harjo, who was lovingly nicknamed Crazy Snake.
He led in the founding of an alternate government, with its capital
a settlement they called Hickory Ground. More than five thousand
Muskogees were involved. Captured and jailed, when freed Harjo
led his people into the woods and carried on the fight for another
decade. He was shot by federal troops in 1912, but the legacy of the
Crazy Snake resistance remains a strong force in eastern Oklahoma.
Muskogee historian Donald Fixico describes a contemporary en-
clave: “There is a small Creek town in Oklahoma which lies within
the Creek Nation. The name of this town is Thlopthlocco. Thlopth-
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locco is a small independent community which operates almost
independently. They are not very much dependent on the federal
government, nor are they dependent on the Creek Nation. So they’re
kind of a renegade group.”**

In 1907, Indian Territory was dissolved and the state of Okla-
homa entered the Union. Under the Dawes and Curtis Acts, priva-
tization of Indigenous territories was imposed on half of all federal
reservations, with a loss of three-fourths of the Indigenous land base
that still existed after decades of army attacks and wanton land
grabs. Allotment continued until 1934, when it was halted by the In-
dian Reorganization Act, but the land taken was never restored and
its former owners were never compensated for their losses, leaving
all the Indigenous people of Oklahoma (except the Osage Nation)
without effective collective territories and many families with no
land at all.*

The Hopi Nation resisted allotment with partial success. In 1894,
they petitioned the federal government with a letter signed by every
leader and chief of the Hopi villages:

To the Washington Chiefs:

During the last two years strangers have looked over our
land with spy-glasses and made marks upon it, and we know
but little of what it means. As we believe that you have no
wish to disturb our Possessions we want to tell you some-
thing about this Hopi land.

None of us were asked that it should be measured into
separate lots, and given to individuals for they would cause
confusion.

The family, the dwelling house and the field are insepa-
rable, because the woman is the heart of these, and they rest
with her. Among us the family traces its kin from the mother,
hence all its possessions are hers. The man builds the house
but the woman is the owner, because she repairs and pre-
serves it; the man cultivates the field, but he renders its har-
vest into the woman’s keeping, because upon her it rests to
prepare the food, and the surplus of stores for barter depends
upon her thrift.
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A man plants the fields of his wife, and the fields assigned
to the children she bears, and informally he calls them his,
although in fact they are not. Even of the field which he
inherits from his mother, its harvests he may dispose of at
will, but the field itself he may not.*¢

The petition continues, explaining the matriarchal communal
society and why dividing it up for private ownership would be un-
thinkable. Washington authorities never replied and the government
continued to carve up the lands, finally giving up because of Hopi
resistance. In the heart of New Mexico, the nineteen Indigenous
city-states of the Pueblo Indians organized resistance under US oc-
cupation using the legal system as a means of survival, as they had
under Spanish colonialism and in their relationship with the republic
of Mexico. In the decades after they had lost their autonomous po-
litical status under Mexico and were counted as former Mexican cit-
izens under US law, both Hispanos and Anglo squatters encroached
upon the Pueblos’ ancestral lands. The only avenue for the Pueblos
was to use the US court of private land claims. The following report
reflects their status in the eyes of the Anglo-American judiciary:

Occasionally the court room at Santa Fe would be enlivened
by a squad of Indians who had journeyed thither from their
distant Pueblos as witnesses for their grant. These delegations
were usually headed by the governor of their tribe, who ex-
hibited great pride in striding up to the witness stand and be-
ing sworn on the holy cross; wearing a badge on his breast, a
broad red sash round his waist, and clad in a white shirt, the
full tail of which hung about his Antarctic zone like the skirt
of a ballet dancer, and underneath which depended his baggy
white muslin trousers, a la Chinese washee-washee. The grave
and imperturbable bow which the governor gave to the judges
on the bench, in recognition of their equality with himself
as official dignitaries, arrayed in that grotesque fashion, was
enough to evoke a hilarious bray from a dead burro.?’
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Without redress for their collective land rights under the claims
court, the Pueblos had no choice but to seek federal Indian trust
status. After they lost in their first attempt, finally in 1913 the US Su-
preme Court reversed the earlier decision and declared the Pueblos
wards of the federal government with protected trust status, stating:
“They are essentially a simple, uninformed, inferior people.”?

At the beginning of the twentieth century, sculptor James Earle
Fraser unveiled the monumental and iconic sculpture The End of
the Trail, which he had created exclusively for the triumphal 1915
Panama-Pacific International Exposition in San Francisco, Califor-
nia. The image of the near naked, exhausted, dying Indian mounted
on his equally exhausted horse proclaimed the final solution, the
elimination of the Indigenous peoples of the continent. The follow-
ing year, Ishi, the California Yani who had been held captive for five
years by anthropologists who studied him, died and was proclaimed
“the last Indian.” Dozens of other popular images of “the vanishing
Indian” were displayed during this period. The film industry soon
kicked in, and Indians were killed over and over on screens viewed
by millions of children, including Indian girls and boys.

With utter military triumph on the continent, the United States
then set out to dominate the world, but the Indigenous peoples re-
mained and persisted as the “American Century” proceeded.
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Jeffrey Ostler

ABSTRACT

This article focuses on the United States Northwest Ordinance of
1787's profession of ‘utmost good faith’ towards Indians and its
provision for ‘just and lawful wars’ against them. As interpreted by
US officials as they authorized and practised war against native
communities in the Northwest Territory from 1787 to 1832, the
‘just and lawful wars’ clause legalized wars of ‘extirpation’ or
‘extermination’, terms synonymous with genocide by most
definitions, against native people who resisted US demands that
they cede their lands. Although US military operations seldom
achieved extirpation, this was due to their ineptness and the
success of indigenous strategies rather than an absence of
intention. When US military forces did succeed in achieving their
objective, the result was massacre, as revealed in the Black Hawk
War of 1832. US policy did not call for genocide in the first
instance, preferring that Indians embrace the gift of civilization in
exchange for their lands. Should Indians reject this display of
‘utmost good faith’, however, US policy legalized genocidal war
against them.

Introduction

Did the United States establish a formal policy of genocide against American Indians? In
his magisterial The great father: the United States government and the American Indians,
published in 1984, Francis Paul Prucha wrote that ‘[t]he United States, of course, absolutely
rejected a war of extermination against the Indians’. Prucha'’s ‘of course’ reflected a well-
founded confidence that his judgement reflected a scholarly consensus. In recent decades,
scholars have become more critical of US Indian policy than Prucha, although most con-
tinue to argue that the US did not adopt a policy of genocide. Gary Clayton Anderson’s
recent Ethnic cleansing and the Indian: the crime that should haunt America makes a
strong distinction between ethnic cleansing and genocide and acquits the US of the
latter, arguing that the government never embarked on a ‘concerted effort to kill large
numbers of people or indeed to annihilate a given people”.!

Scholars in genocide studies have been only partially effective in countering the thesis
that the US never established a policy of genocide against American Indians. Arguments
for the pervasiveness of genocide in the western hemisphere first became prominent at
the time of the Columbus Quincentennial. David Stannard’s American holocaust: the
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conquest of the New World and Ward Churchill’s A little matter of genocide: holocaust and
denial in the Americas, 1492 to the present argued that Europeans in the western hemi-
sphere consistently committed genocide against indigenous people. As their titles
announced, the narrative strategy in these works was to relate horrific event after horrific
event (massacres, enslavements, epidemics), indict Europeans in the Americas for their
greed, racism and bloodlust, and link these to the drastic decline of indigenous popu-
lations in the Americas, thus depicting an unrelenting and intentional process that
closely resembled the Nazis' systematic annihilation of Jews.> Although Stannard and
Churchill did not provide a detailed analysis of policy, their works conveyed the strong
impression that Spain, Britain and the United States intended as a matter of policy to phys-
ically eliminate all American Indians. In part because of a generally conservative disposi-
tion among academic specialists in colonial American and US history, but also because
of its excessive polemics, empirical overreaches and reductionism, the Quincentennial lit-
erature has never gained much traction among scholars of US relations with Native Amer-
icans. If the question is whether the United States pursued a policy of physically killing all
Indians in the first instance, as the Quincentennial writers argued, Prucha and Anderson
have the better of the debate, since the US government did not adopt such an overarching
policy. US policymakers generally preferred that Indians cede their lands and go away
(through assimilation, voluntary removal or a ‘natural’ process of disappearance)
without having to kill them. It was cheaper that way and it gave less trouble to the con-
sciences of men devoted to a project they wished to see and be seen as honourable.

But policy was not limited to policymakers’ statements of what they ideally wished to
happen. What if Indians refused the gift of ‘civilization’ in exchange for their lands? What if
they defended their lands against settler invasions? Recent scholarship in genocide studies
is more capable of accounting for these contingencies. Ben Kiernan observes that ‘US pol-
icies towards Indians did not mandate genocide, but it was practiced when considered
necessary’, while Michael Mann points out that ‘[t]he effect of Indian resistance on even
enlightened presidents drove to them to accept a Plan C, threatening genocide if they
did not accept deportation’. Similarly, in a discussion of the Australian case with theoretical
implications for settler colonial situations in general (the US included), A. Dirk Moses out-
lines a process of ‘policy radicalization’ related to the ‘intensity of Indigenous resistance’
that could lead to ‘genocidal moments’. Nonetheless, genocide studies’ move from an
intentionalist to a structuralist approach and accompanying concepts such as ‘society-
led’ (instead of ‘state-led’) genocides, ‘relations of genocide’ and ‘logic of elimination’
turns attention away from formally constructed policy, leaving the impression that wars
of extermination and massacres were often improvised responses to policy breakdown
rather than the result of legislation and formal decisions by policymakers that called for
and sanctioned acts of genocide under certain conditions.> Benjamin Madley’s recent
documentation of state and federal government policies such as establishing scalp boun-
ties and funding exterminatory militias returns attention to policy and suggests the need
for further analysis of the location of genocide in US policy.*

This article argues that at the founding of the United States policymakers developed a
clearly defined policy option for dealing with indigenous groups who resisted US demands
that they cede their lands. This policy option called for the extirpation or extermination of
such groups, terms that meant the intentional killing of a substantial portion of a group
and so can be considered as genocidal under the ‘restrictive’ definition of the term
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proposed by Frank Chalk and Kurt Jonassohn as ‘a form of one-sided mass killing in which
a state or other authority intends to destroy a group’. In citing this definition, | am not
arguing for it as authoritative for analysing genocide as a general phenomenon. For the
purposes of this article, Chalk and Jonassohn's definition is useful because there is con-
siderable consensus, despite what Dan Stone refers to as a ‘merry-go-round of definitional
debates’, that a government policy intentionally authorizing mass killing to destroy a
group clearly qualifies as a policy of genocide.”

The Northwest Ordinance

The Northwest Ordinance of 1787 at first appears an unlikely document for identifying a
foundational location for genocide in US Indian policy. Enacted in New York City by the
Continental Congress as the Constitutional Convention was meeting in Philadelphia, the
Northwest Ordinance was reaffirmed in 1789 during the first session of the US Congress.
At one time, what Frederick Jackson Turner termed the ‘great Ordinance’ was commonly
celebrated, in Bernard Bailyn’s words, for its ‘brilliantly imaginative provisions ... for
opening up new lands in the West and settling new governments within them’. This it
did through a series of provisions allowing for an orderly creation of territories in the
area north of the Ohio River into the Great Lakes and their admission to the Union on

Figure 1. Northwest Territory.
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an ‘equal footing’ with existing states. The states created were Ohio (1803), Indiana (1816),
lllinois (1818), Michigan (1837) and Wisconsin (1848).”

In recent decades, scholars have continued to see the Ordinance as an effective means
for reconciling the metropolitan priority to regulate the pace of US expansion with the
frontier priority to resist the reestablishment of colonial rule, although they have more
often registered the costs of US expansion for the region’s indigenous people. Writing
at the time of the Ordinance’s bicentennial, Jack N. Rakove observed that the Ordinance
‘solved the problem of the frontier by offering a means both to extend the empire of
liberty and to incorporate these liberated territories into [an] extended republic’. For the
‘original occupants of the Northwest Territory’, he added, ‘one people’s liberty was
another people’s loss’2

Historians have also expressed considerable ambivalence about the Ordinance’s pro-
vision (in article 6) forbidding slavery in the Northwest Territory. Paul Finkleman acknowl-
edges that ‘[t]he Ordinance certainly helped put slavery on the road to ultimate extinction
in the area north of the Ohio River’, but, he argues, not only did slavery remain a ‘vigorous
institution” within the region for decades, by implicitly sanctioning slavery in new terri-
tories in the south, the Ordinance had the effect of clarifying a national commitment to
the expansion of slavery in that region. Similarly, George William Van Cleve has shown
that article 6 was part of a ‘western development bargain’ in which southern political
leaders accepted the Ordinance’s anti-slavery provision (tempered by a fugitive slave
clause and language respecting the property, presumably including slaves, of US citizens
already residing in the territory) in exchange for northern states’ withdrawal of support for
a commercial treaty with Spain that would have denied southern states access to the Mis-
sissippi River. This allowed the Constitutional Convention to avoid the very real possibility
of sectional stalemate and meant that the US would be committed to the western expan-
sion of plantation slavery.® Van Cleve’s analysis of the Ordinance’s role in the creation of
the Constitution contributes an additional dimension to its implications for Indians. Had
the Constitution failed and the weaker Articles of Confederation remained in effect, settle-
ment of the Northwest would still have occurred and Indians would undoubtedly have
been threatened by local militias. But Indians might not have faced sustained federal mili-
tary invasions. Expansion under the Articles of Confederation might also have encouraged
breakaway republics with the resulting decentralization allowing Indians greater room for
manoeuvre. The adoption of the Constitution, however, meant that Indians would be
subject to an empire with relatively strong central authority that assumed that Indian
lands would be converted into private property owned by white US citizens.

Of the Northwest Ordinance’s 2,819 words, seventy-six concern Indians. Part of article 3,
they read as follows:

The utmost good faith shall always be observed towards the Indians, their lands and property
shall never be taken from them without their consent and in their property, rights, and liberty,
they never shall be invaded or disturbed, unless in just and lawful wars authorised by Con-
gress; but laws founded in justice and humanity shall from time to time be made, for prevent-
ing wrongs being done to them, and for preserving peace and friendship with them.

Although the most recent full-length study of the Ordinance ignores article 3 altogether,'®
scholars’ most common failing is to focus entirely on the ‘utmost good faith’ clause. Rakove
sees this language as evidence of a ‘reassessment of the naive and unjust assumptions in
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which Congress had first acted towards the defeated tribes’ in treating them as a ‘con-
quered people’ at the close of the Revolutionary War. Rakove goes on to say that unfortu-
nately the ‘hopeful intentions’ of the Ordinance were undermined by ‘practical factors that
operated along the frontier’ and so the Ordinance was unable to prevent the ‘further
deterioration of relations that led to the brutal and violent frontier war of the early
1790s’. Similarly, Prucha treats the ‘utmost good faith’ clause as an expression of a
‘policy of justice toward the Indians’. Like Rakove, Prucha recognizes that because of an
‘undeclared war between the frontiersmen and the Indians’, the US eventually turned to
‘military force’ in the region, but neither he nor Rakove considers the structural relation-
ship between article 3's profession of ‘utmost good faith’ towards Indians and its provision
for ‘just and lawful wars authorised by Congress’. The general impression is that article 3,
including its anticipation of war (presumed to be both ‘lawful’ and ‘just’), was a straightfor-
ward expression of good intentions but that these were undermined by forces or events
unanticipated by policymakers and beyond their control. Occasionally, critically minded
authors have suggested some dissonance between expressions of good faith and war,
as in Reginald Horsman’s sardonic remark that ‘it was hardly likely that the American
and Indian concepts of “just and lawful war” would be identical’ or in the suggestion by
Vine Deloria Jr. and David E. Wilkins that ‘Congress never did bother to examine
whether the wars it waged against the tribes in the West were just or lawful’. Overall,
however, treatments of the Northwest Ordinance’s article 3 exemplify what Patrick
Wolfe calls ‘the intentional fallacy’, a mode of interpretation that ‘privileges expressions
of intention, no matter how contrary to historical experience, over collective outcomes,
no matter how emphatic their historical regularity’. Even critical accounts that register a
gap between intention and outcome, Wolfe continues, provide ‘an ideological alibi for
the negative outcomes of Indian administration’, explaining them as ‘policy failures or

unintended consequences instead of systemic regularities’."’

‘Extirpative war’ as ‘just and lawful’ against resisting Indians

The Northwest Ordinance’s provision for ‘just and lawful wars’ was not formulated as an
abstract principle to be applied in some hypothetical future. It was a concrete option to
deal with a formidable indigenous movement organized to resist US efforts to obtain
Indian lands. Immediately after the US secured independence in the 1783 Treaty of
Paris, Congress authorized a commission to inform Ohio Valley Indians of the US’s inten-
tion to ‘establish a boundary line between them and us’ running from the mouth of the
Great Miami River northeast to Lake Erie, thus giving the US most of the present-day
state of Ohio.'? In January 1785 when this commission informed Wyandots, Delawares,
Ottawas and Ojibwes of this new boundary, native leaders objected that the land east
of it was theirs. The commissioners bluntly replied, ‘we claim the country by conquest’."?
Although some Indians agreed to this new boundary in signing the 1785 Fort McIntosh
Treaty, a larger number regarded this treaty as illegitimate and began organizing a multi-
national confederation to secure a boundary between the US and Indian country at the
Ohio River. In late 1786, Mohawks, Wyandots, Delawares, Shawnees, Ottawas, Ojibwes,
Potawatomis, Chickamauga Cherokees, Miamis, Weas and Piankashaws, calling them-
selves the United Indian Nations (UIN), informed the US Congress that any ‘cession of
our lands should be made ... by the united voice of the confederacy’ and called for a
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peace conference. Should the US reject a reasonable settlement, the UIN was ‘obliged to
defend those rights and privileges which have been transmitted to us by our ancestors’, a
clear assertion of sovereignty and a right to self-defence.'”

The message from the UIN reached Congress in July 1787. In response, Secretary of War
Henry Knox recommended that Congress authorize a commission to negotiate a ‘general
treaty ... with the tribes of [lIndians’. Knox rejected the alternative, war, for two reasons.
First, to fail to respond to the UIN’s appeal would make it ‘appear that we preferred War to
Peace’, thus placing a ‘stain on the national reputation of America’. Second, for a ‘small
sum of money’ it would be possible to purchase land from Indians, whereas a war ‘may
cost much blood and infinitely more money’. Congress accepted Knox’'s recommendation
and further advised that the commissioners negotiating a treaty should reject ‘a language
of superiority and command’ and instead ‘treat with the Indians more on a footing of
equality’ and ‘convince them of the Justice and humanity as well as the power of the
United States.'?

Coming on the heels of the passage of the Northwest Ordinance, Congress’s accep-
tance of Knox's recommendations has typically been seen as a repudiation of a policy
of claiming Indian lands by right of conquest in favour of a new policy consistent with
the ‘utmost good faith’ clause recognizing that Indian nations owned their lands and so
requiring the US to purchase them.'® Pragmatically, US officials hoped that displays of
‘utmost good faith’ would encourage Indians to accept land cessions without costly
war. An avowed commitment to ‘utmost good faith’ also followed from the United
States’ paradoxical position as a postcolonial empire. Aziz Rana points out that the US
was the ‘first example’ within European imperialism of a ‘successful settler revolt against
metropolitan rule’. As such, US leaders needed to demonstrate to themselves and to a
watching world a commitment to the highest principles of ‘civilization’; otherwise, an
unprecedented experiment in constructing what Thomas Jefferson imagined as an
‘empire for liberty’ would fail.'” Despite the adoption of an ostensibly new policy,
however, basic premises were unaltered. The US might begin with gentler tones when
asking Indians to give up their lands and would provide compensation, but indigenous
sovereignty remained severely circumscribed. Not only would the US claim a right of
pre-emption and so deny an indigenous right to sell lands to parties other than the
federal government, more importantly, the US would not recognize an indigenous right
to refuse to sell when presented with reasonable terms as defined by the US. As
Horsman observes for the period from 1787 to 1812, ‘[iln many cases treaties were still
imposed upon the Indians, but the United States was henceforth at least to go through
the motions of formal purchase of Indian rights’."® Nor would the US accept an indigenous
right of self-defence.

In early 1788 the governor of the Northwest Territory, Arthur St. Clair, sent word to the
UIN of his intention to negotiate. But before formal negotiations began, he made clear
their parameters when he rejected a proposal by moderate confederationists for a com-
promise boundary between the US and Indian country on the Muskingum River (giving
the US the eastern quarter of Ohio) and sent word that Indians must accept the Fort Mcln-
tosh Treaty boundary. Any departure from the earlier conquest policy would not entail a
reconsideration of treaties dictated under that policy. St. Clair’s inflexibility caused many
members of the UIN to decide against attending the treaty council. When the council con-
vened at Fort Harmar in December 1788 some leaders thought St. Clair might be open to
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reconsider his insistence on the Fort McIntosh Treaty boundary. After days of discussion,
however, it became clear that St. Clair was unwilling to give an inch. ‘The United States ...
were much inclined to be at peace with all the Indians’, he said, ‘but if the Indians wanted
war they should have war'. Utmost good faith had been shown. The consequence of
rejecting US generosity was clear.'®

Although some confederationists signed the Fort Harmar Treaty, most did not. In 1789
they turned to militancy to pressure the US to accept an Ohio River boundary, raiding colo-
nial settlements and harassing military convoys and boats along the Ohio River. As Knox
continued to receive reports of ‘depredations of the Indians’, in May 1790 he proposed a
military expedition against ‘the banditti Shawanese and Cherokees, and some of the
Wabash Indians’. President George Washington approved this expedition and in June
Knox ordered General Josiah Harmar and Governor St. Clair to make plans to ‘extirpate,
utterly, if possible, the said banditti’.?° Three years after the adoption of the Northwest
Ordinance, then, Knox provided an official interpretation of the phrase ‘just and lawful
wars' to mean wars of extirpation. Knox’s statement, it is crucial to recognize, was not
mere rhetoric; it was an official order.

On what basis did Knox consider a war of extirpation against ‘banditti’ Indians to be ‘just
and lawful’? Knox did not provide a rationale, evidence that the legitimacy of extirpative
war against the ‘merciless Indian savages’ Thomas Jefferson identified in the Declaration of
Independence was axiomatic.”' Had Knox been asked to cite a legal authority, he would
have turned to the Swiss jurist Emmerich de Vattel, author of Law of nations (1758) and
widely regarded by US founders as the world’s pre-eminent authority on law and war.>?
In the tradition of John Locke, whose 1690 Second treatise of government contrasted the
‘wild Woods and uncultivated waste of America left to Nature without any improvements,
tillage, or husbandry’ with England’s ‘well Cultivated’ lands, Vattel made a strong distinc-
tion between agricultural/civilized peoples who cultivated and improved the land and
‘savage’ peoples who ostensibly did not. In writing about North America, Vattel argued
that the ‘people of Europe, too closely pent up at home, finding land of which the
savages stood in no particular need, and of which they made no actual and constant
use, were lawfully entitled to take possession of it, and settle it with colonies’. From this
legal grounding in the ‘doctrine of discovery’, Vattel further contended that ‘those
nations that inhabit fertile countries but disdain to cultivate their lands and chuse

rather to live by plunder ... deserve to be extirpated as savage and pernicious beasts’
and that civilized nations had a ‘right to join a confederacy for the purpose of punishing
and even exterminating ... savage nations ... who seem to delight in the ravages of

war’.23 These formulations did not allow for extirpation of all Indians under all conditions,
but they did provide a legal basis for extirpation under those Knox stipulated: against ‘ban-
ditti” engaged in ‘depredations’.

‘Utmost good faith’, extirpation and US military operations, 1790-94

What exactly did Knox sanction in ordering extirpation? In the late eighteenth and early
nineteenth centuries the term was used interchangeably with extermination, a word, as
Ben Kiernan explains, that meant ‘utter destruction’ and expressed the modern ‘concept
of genocide’.** US officials did not author a manual on wars of extirpation and so to com-
prehend Knox’s intention in ordering a war of extirpation it is necessary to observe US
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military forces at work in the Northwest Territory in the early 1790s.2° Doing so also reveals
how US officials cultivated an image of themselves as exercising ‘utmost good faith’ before
going to war, an image necessary to assure themselves, an eastern public and a sceptical
Europe that US expansion was proceeding ‘with honor’.?

The military operation Knox authorized in 1790, commanded by Harmar, has seldom
been considered in relation to genocide, but this is because historians have generally
emphasized its failures at the expense of its intentions. Harmar's force, 1,400 strong,
departed Fort Washington (present-day Cincinnati) in late September towards Indian vil-
lages on the upper Maumee River, marching, in the words of Wiley Sword, like a ‘herd of
elephants trampling through the underbrush’.?’ In October, as Harmar approached his
target, he received intelligence that Indians were preparing to abandon their towns.
Obviously intending to kill people before they could find safety, he sent a detachment
‘to endeavor to surprise the Miami village’ of Kekionga, but by the time these troops
arrived, its residents were gone. Harmar ordered a detachment to ‘reconnoitre the
country’ and then proceeded to the nearby town of Chillicothe. It, too, had been evacu-
ated and so, as one of the officers recorded, ‘the army all engaged burning and destroying
everything that could be of use: corn, beans, pumpkins, stacks of hay, fencing and cabins,
etc’. The army burned four other towns. Consistent with what John Grenier terms Amer-
ica’s ‘first way of war’, a tradition dating to the early seventeenth century of ‘extirpative
war’ manifested not only by the destruction of Indians’ ‘agricultural resources’ but also
‘the destruction of enemy noncombatants’, Harmar was not content with material destruc-
tion and so ordered another detachment to ‘surprise any parties’ that might return to
Kekionga. Rather than surprising Indians, however, Harmar's detachments provided
targets for otherwise outnumbered Miamis, Potawatomis and Shawnees. On terrain
they knew well, confederation fighters, led by Blue Jacket (Shawnee) and the Little
Turtle (Miami), ambushed and overwhelmed both detachments, killing 178 US soldiers
and militiamen in what became known as ‘Harmar’s Defeat'?® Confederation losses
were fewer (between ten and forty men killed in combat),?® but, as Barbara Alice Mann
points out, small ‘fractal massacres’ had a devastating impact on Ohio Valley Indian
nations with fairly small populations, especially when their cumulative impact over time
is taken into account.3° Although a failure on its own terms, then, Harmar's expedition
did result in partial extirpation. The reason it did not achieve a more complete extirpation
was not because of an absence of intent. Rather, the decisions of Indians to evacuate their
towns rather than risk catastrophic violence and their capacity for effective counter-attack
prevented the US from fulfilling its objective.

Soon after Harmar's defeat, St. Clair began planning a new expedition, but it would take
months for him to assemble the necessary men and supplies. As confederation fighters
launched attacks on colonizers in eastern Ohio in early 1791, Washington and Knox felt
pressure to take immediate action. In March they authorized a quick-strike force of 750
Kentucky militiamen to attack Indian towns north of the Ohio. Knox’s orders to the militia’s
commander, Brigadier General Charles Scott, were more specific than those he gave to
Harmar. Instead of general ‘extirpation’, Scott was to ‘assault the said towns, and the
Indians therein ... sparing all who may cease to resist, and capturing as many as possible,
particularly women and children’. Captives would be used as hostages to ensure that
Indians submitted to the terms of US expansion. But this did not mean that Scott's
expedition would avoid killing non-combatants. When Scott’s militia reached its
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destination, the Wea town of Ouiatenon and satellite Wea and Kickapoo villages on the
Wabash, he ‘discovered the enemy in great confusion, endeavoring to make their
escape over the river in canoes’. The detachment he ordered to pursue them ‘destroyed
all the savages with which five canoes were crowded'. Scott did not specify the age and
sex of those killed, but almost certainly the canoes carried women, children and older
men. In all, Scott burned several towns—mostly evacuated—and reported killing ‘thirty-
two, chiefly warriors of size and figure’ and taking fifty-eight prisoners. Scott congratulated
himself that ‘no act of inhumanity has marked the conduct of the volunteers of Kentucky
on this occasion’, but his pursuit of people fleeing in canoes appears to have violated his
orders to spare those not resisting. Higher officials did not question this action, indicating
that they regarded non-combatant deaths as an acceptable aspect of extirpative war.*’
Overall, Scott's operation against Indians on the Wabash can be considered, like
Harmar's, as partially extirpative. It achieved significant destruction, including the killing
of non-combatants, but the destruction was less than it would have been had Scott
achieved total surprise and/or had Indians chosen military confrontation under conditions
unfavourable to them.

By contrast, St. Clair's much larger operation fell even farther short of its intention than
Harmar’s. With a force of 2,000 men, St. Clair left Fort Washington in September 1791. His
destination was the Miami villages on the upper Wabash. Once he arrived there, according
to Knox's orders, he was ‘to strike them with great severity’. Confederation scouts had little
difficulty monitoring the progress of what Colin Calloway describes as ‘St. Clair's ponder-
ous, noisy, tree-felling army, with its camp followers, bellowing oxen, and lumbering
wagons’. When St. Clair was about fifty miles from his target, confederation strategists
decided that their force of 1,200 men could surprise the US army and so attacked on 4
November, killing over 600 soldiers. This was the largest number of Americans killed by
Indians in any single battle, far exceeding the 268 fatalities in the much better known
1876 Battle of the Little Bighorn. St. Clair's men did kill between twenty and thirty confed-
eration fighters, but confederationists regarded these as acceptable losses in light of such
an overwhelming victory. Judged by its impact, St. Clair's expedition can hardly be con-
sidered even partially extirpative (it did not burn a single cornstalk), but he did intend extir-
pation. Had all gone according to plan, St. Clair would have fulfilled Knox's orders to ‘strike
with great severity’.>?

US policymakers’ need to reconcile the practice of extirpative war with the humane dis-
position supposedly expressed in the Northwest Ordinance’s ‘utmost good faith’ clause
required constant cultivation. Thus, in reviewing the events that led to St. Clair's defeat,
Knox assured Washington, and by extension metropolitan observers in the east and
across the Atlantic, that the post-1783 treaties with Indians had been fairly conducted.
The ‘Miami and Wabash Indians” had been invited to come to Fort Harmar, Knox observed,
but they had rejected the invitation. Instead, with other ‘banditti’ they ‘continued their
depredations’. The US had made further peace overtures but these ‘were treated
with neglect’ and ‘outrages were renewed with still greater violence than ever'. Although
Knox did not explicitly refer to the Northwest Ordinance, his account was obviously
designed to establish that ‘utmost good faith” had been shown and that Indians’ rejection
of this good faith meant, as he phrased it, that it was ‘necessary to make an experiment of
the effect of coercion’. The failure of this experiment meant that the ‘[plride of victory is
too strong at present for [the confederation] to receive the offers of peace on reasonable
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terms’. Since the confederation ‘would probably insist upon a relinquishment of territory’,
for which they had 'no just claim’ (a formulation which failed to recognize the various
forms of coercion and lack of consensus undergirding the Fort Harmar and other treaties),
Knox concluded that ‘adequate military force should be raised as soon as possible’.>* ‘Just
and lawful war’ was becoming endless war.

Before an army could be raised, however, Knox and Washington promoted several dip-
lomatic initiatives, some involving efforts to make direct contact with the confederacy,
others involving efforts to enlist Haudenousaunee (Iroquois) intermediaries. Consistent
with a general tendency to take US policymakers’ expressions of their intentions at face
value, historians have often represented these initiatives as a sincere and humanitarian
‘peace offensive’.>* Given that policymakers had already decreed that the confederacy’s
position lacked the slightest legitimacy and were predicting that confederation leaders
would reject US conditions for peace, however, diplomacy was guided less by a desire
to avoid war than to create the appearance that war was consistent with principles of
justice. Consider the most elaborate of the diplomatic initiatives the US pursued, a
peace commission authorized in early 1793. Knox instructed the commissioners to gain
confederation leaders’ consent to the Fort Harmar Treaty boundary, though if that
failed, he authorized the commissioners to modify the boundary to allow Indians areas
within this boundary that the federal government had not already granted to land com-
panies. This, however, was a very modest concession and a repudiation not only of the
confederation’s position but of a compromise, floated by Haudenousaunee leaders
Joseph Brant and Red Jacket, for a revised boundary at the Muskingum River. Not surpris-
ingly, the confederation continued to insist on an Ohio River boundary and the legitimacy
of ‘defending our just rights against your invasions’. Knox, of course, would have preferred
that confederationists accept his limited concession, thus avoiding the cost of fielding
another army and risking another failure. But Secretary of State Thomas Jefferson
observed that the cabinet’'s approval of this commission was ‘merely to gratify the
public opinion” and ‘not from an expectation of success’, making the overriding purpose
of diplomacy plain enough.?”

By 1794, with policymakers satisfied that they had shown ‘utmost good faith’ and
General Anthony Wayne’s Legion of the United States ready to march, US officials
began the war that, given their premises, they had viewed as inevitable all along.
Wayne proceeded cautiously along his route north from Fort Washington towards the con-
federation’s headquarters at the Glaize in northwestern Ohio, deploying rangers and
Indian scouts (Chickasaws and Choctaws) to closely monitor confederation forces and
so avoid the fate of Harmar and St. Clair. Wayne’s ultimate objective was to force the con-
federacy to agree to peace on US terms, or, in other words, to cease resisting US efforts to
expropriate their lands. From US officials’ perspective, there were various scenarios under
which this could be accomplished. It was possible that confederation leaders, perceiving
that Wayne's army could not be surprised and was in a position to inflict massive destruc-
tion, might sue for peace. In this case, little extirpation would occur. But should confedera-
tion resist, Wayne's army would attempt to inflict, in Knox’s words, ‘severe strokes to make
them sensible how necessary a solid and permanent peace would be to prevent their utter
extirpation’. By this logic, continued resistance would eventually mandate total
annihilation.®
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As Wayne's army drew near, an Ottawa named Kin-jo-i-no later recalled, ‘all was conster-
nation and fright throughout the villages. They fled from the corn fields on the fertile
bottom lands. ... Old women, burdened with immense packs strapped to their shoulders,
followed their retreating families with all the haste their aged limbs would permit’. A few
days later on 20 August 1794, as US troops moved down the Maumee, confederation
leaders decided to attack at a place called Fallen Timbers. Weaker than it was a few
years earlier and facing a stronger, more disciplined force, the confederation army was
unable to turn back Wayne’s. Indian casualties were significant (forty to sixty killed) but
not in themselves devastating. Their inability to turn back Wayne’s army, however, gave
Wayne's men a free hand to continue the work of destruction already commenced,
burning cabins and cornfields, uprooting gardens and despoiling graves along a fifty-
mile stretch of the Maumee. After Fallen Timbers, confederation forces retreated to Fort
Miami, a nearby British post. Expecting aid, they were stunned to find the gates closed
in their faces, a betrayal they would remember for decades. The post’s commander
feared that assisting Indians against a US military operation might drag the empire into
war at a time when Britain was already fighting revolutionary France. Deprived of British
assistance and with their towns in ruins, most confederation leaders decided to accept
Wayne’s condition for peace—the cession of most of Ohio—rather than continue to
fight. Their assent to the Greenville Treaty in 1795 brought to an end the war for Ohio.*”

From 1790 to 1794 US military forces killed between 150 and 200 Indians, a significant
number as measured as a percentage of small populations. The majority were combatants,
but some, like those killed trying to escape Scott’s attack in canoes, were non-comba-
tants.*® US troops also routinely razed crops and villages and frequently plundered
graves. But a narrative in which Indians twice rout the US army and finally surrender
after a battle (not a massacre) scarcely corresponds to the one-sided massive killing ordi-
narily associated with genocide. As the foregoing analysis has shown, however, US officials
intended the military operations they authorized to inflict overwhelming violence, includ-
ing the killing of significant numbers of non-combatants, against targeted indigenous
communities. That these military operations did not realize their full potential was not
because of an absence of genocidal intent. Rather, the salient variable is the inability of
US forces to surprise and destroy native population centres. This was due to logistical pro-
blems for US armies operating in foreign territory, the incompetence of US military leaders,
the competence of Indian military leaders (including their capacity to gather intelligence)
and the decisions of confederation leaders to protect non-combatants by evacuating vil-
lages when necessary. Ironically, then, US incompetence and native competence com-
bined to ‘camouflage”® the genocidal potential of US military operations during this
period.

‘Just and lawful war’ in the Northwest Territory, 1800—32

After 1795, as the United States continued to dispossess Indians in the Northwest Territory,
government officials repeated earlier assertions of the legitimacy of exterminatory warfare
against Indians who resisted US efforts to gain their lands. In the first decade of the nine-
teenth century, Indiana Territorial Governor William Henry Harrison, described by Robert
Owens as President Thomas Jefferson’s ‘hammer’, used a variety of tactics, including
bribing, pitting leaders against each other, distributing whiskey and threatening to
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withhold annuities, to secure a series of treaties that allowed the US to claim Indian lands
in Michigan, Indiana and lllinois. As in the late 1780s, many Indians regarded these treaties
as illegitimate. Under the leadership of two Shawnee brothers, Tenskwatawa (the Prophet)
and Tecumseh, they organized a new confederacy.*°

Faced with the re-emergence of indigenous resistance, in 1807 Jefferson instructed
Michigan Territorial Governor William Hull to inform Potawatomis and Ojibwes near
Detroit that ‘if ever we are constrained to lift the hatchet against any tribe, we will
never lay it down till that tribe is exterminated, or driven beyond the Mississippi’. Hull
was also to notify the Indians that should they go to war, ‘they will kill some of us; we
shall destroy all of them'. Although a few scholars informed by genocide studies have
quoted Jefferson’s words, historians of Jefferson’s Indian policy have generally ignored
them, let alone seen them as a policy statement.*' As an official presidential communi-
cation, however, Jefferson’s threat of extermination was exactly that: an official reaffirma-
tion of Knox’s interpretation of the Northwest Ordinance’s ‘just and lawful wars’ clause as
legalizing exterminatory—that is, genocidal—warfare against resisting Indians. Again, Jef-
ferson’s threat was not simply rhetoric; it both reflected and constituted policy.

As in the early 1790s, US officials expressed a preference for peace, but once again peace
was contingent on compliance with US demands that Indians accept land cessions. When
confederation leaders refused to recognize the legitimacy of Harrison’s treaties, in the
autumn of 1811 Harrison marched on the confederation’s headquarters at Prophetstown,
thus igniting a new phase in the long war for the Northwest Territory.*? Rather than rehearse
the details of US military operations over the next several months, it is sufficient to say that,
consistent with the patterns in the early 1790s, these operations intended to surprise Indian
villages and so carried the potential for wholesale slaughter, but Indians thwarted this inten-
tion by evacuating their villages. US troops destroyed as many as two dozen villages in the
region, including Prophetstown, rebuilt after Harrison razed it in November 1811 only to be
torched again a year later by Kentucky militiamen. Indians suffered some casualties while
defending their villages and fighting with their British allies during the war of 1812, but
the total number directly killed was probably not much more than one hundred.*?

Although US military operations in the 1790s and 1810s did not result in a major mas-
sacre of Indians, the potential for such operations to have precisely that result was even-
tually realized on the far western edge of the original Northwest Territory in the early
1830s. As before, the US went to war against a coalition of Indians—in this case, Sauks,
Mesquakies (Foxes), Ho Chunks (Winnebagos), Potawatomis and Kickapoos—that
objected to the legitimacy of a treaty containing a land cession. The treaty in question
was signed in 1804 when Harrison, using veiled threats of war, convinced some Sauk
and Mesquakie leaders to agree to cede lands in present-day northwestern lllinois and
southwestern Wisconsin, while allowing occupancy of the ceded lands until an unspecified
time when US citizens would require them. The majority of Sauks and Mesquakies did not
sign the treaty and contended that those who did sign lacked authority to do so. In later
years, some Sauks and Mesquakies, again under pressure, agreed to accept the 1804
treaty, though many, notably the Sauk leader Black Hawk, did not.**

In the late 1820s, when lead miners and agriculturalists invaded the region, US and llli-
nois officials declared that it was time to enforce the 1804 treaty and demanded that
Indians on the east side of the Mississippi relocate west. Black Hawk and his allies
refused. Though Black Hawk’s people spent the winter of 1830-31 hunting west of the
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Mississippi, in the spring Black Hawk along with well over a thousand followers returned to
Saukenuk, for decades the capital of the Sauk nation, on the eastern side of the Mississippi.
In late May 1831 lllinois Governor John Reynolds, citing the need ‘to protect the Citizens of
this State ... from Indian invasion, and depredation’, called up a force of 700 militiamen to
‘remove [Black Hawk’s band] dead, or alive over to the west side of the Missis[slippi’. To
assert federal authority, General Edmund P. Gaines informed Reynolds that mobilizing
the lllinois militia was neither ‘necessary’ nor ‘proper’ and immediately led regular
troops from St. Louis to Fort Armstrong, not far from Saukenuk. In early June Gaines
informed Black Hawk and his people that although the 1804 treaty required the Sauks
to relinquish their lands east of the Mississippi, ‘the humane disposition of the United
States’ and desire of ‘your great Father’ to ‘treat you as friends and brethren’ had led
him to allow ‘you to remain on the lands you sold, till the present time’. Now, though,
‘[ylou must therefor without delay move to the west side of the Mississippi’. After Black
Hawk replied that ‘his Braves and People were unanimous in their desire to remain in
their old fields’, Gaines stated that if Black Hawk’s band ‘did not move in a few days,
they would visited by troops and driven off’. Gaines’s position reproduced the logic of
the Northwest Ordinance: the US had demonstrated ‘utmost good faith’; should the
Indians continue to resist, they would be subject to ‘just and lawful war’.*®

For the moment, Gaines lacked sufficient force to compel Black Hawk to move, but a
few weeks later, with the arrival of additional troops and an armed steamboat, Gaines pre-
pared to attack Saukenuk. A massacre was avoided when Black Hawk’s scouts detected
Gaines's approach, allowing his people to escape across the Mississippi. Early the following
April, Black Hawk and several hundred Indians, confident of British support, recrossed the
Mississippi and headed up the Rock River towards the village of an important ally, the Ho
Chunk prophet Wabokiesheik. Some days later, General Henry Atkinson met with the
accommodationist Sauk leader Keokuk at Fort Armstrong. Atkinson informed Keokuk
that Black Hawk and his followers ‘can be easily crushed as a piece of dirt’ and that if
his band ‘strikes one white man in a short time they will cease to exist’. Although Atkin-
son’s words potentially left room for Black Hawk to capitulate and so avoid being slaugh-
tered, they revealed a strong inclination to wage genocidal warfare.*®

On 14 May 1832, a group of 280 lllinois militiamen commanded by Major Isaiah Stillman
found Black Hawk’s encampment. Black Hawk sent emissaries to Stillman with word of his
intention to return west of the Mississippi, but Stillman took three of the emissaries pris-
oner and then fired on a party backing them up, killing three. Indians returned fire and
killed twelve of Stillman’s men. In the weeks after what became known as the Battle of Still-
man’s Run (Stillman’s men had ‘run’ in panic), members of Black Hawk’s band and other
Indians in the region who had previously tried to remain neutral conducted several
attacks on colonial settlements and military posts, killing perhaps sixty civilians and militia-
men.*” In late May Secretary of War Lewis Cass notified Atkinson that ‘[t]his commence-
ment of hostilities, together with the previous conduct of the Black Hawk and his party,
calls for the most prompt and efficient measures to chastise these Indians ...". Consistent
with his earlier message to Keokuk, Atkinson informed the Commanding General of the
Army Alexander Macomb in mid June of his intentions. Should ‘the Sacs elude us and
recross the Mississippi’, he wrote, ‘l will pursue them forthwith and never cease till they
are anihilated [sic] or fully and severely punnished [sic] and subdued’.*®
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Over the next several weeks, US forces attempted to find Black Hawk and his people as
they fled north into Wisconsin and then west towards the Mississippi. On 21 July, lllinois
and Michigan territorial militiamen commanded by Henry Dodge and James Henry and
guided by Ho Chunks auxiliaries caught up to Black Hawk’s band on the Wisconsin
River. In the Battle of Wisconsin Heights, Black Hawk’'s men held off the militia long
enough to allow women and children, in the words of Black Hawk’s autobiography, ‘suffi-
cient time to reach the island in the QOuisconsin’, but militiamen killed several dozen of
Black Hawk's fighters.*® Black Hawk and his people continued to evade US forces until 1
August when the steamship Warrior intercepted them as they prepared to cross the Mis-
sissippi near the mouth of the Bad Axe River. Black Hawk raised a white flag, hoping to
‘save our women and children’, but the Warrior's captain, Joseph Throckmorton,
thought the white flag was a ‘decoy’ to trick him into bringing his vessel into range of
Black Hawk's weapons. Throckmorton opened cannon fire on Black Hawk's band, killing
twenty-three before departing to refuel.*

The next morning, Atkinson, Dodge and Henry, marching in from the east, attacked.
The bulk of Black Hawk’s men tried to hold off the attackers and allow non-combatants
to cross the river. Some made it, but after a few hours, the Warrior returned and along
with regular troops, militamen and Menominee auxiliaries fired at people as they swam
the river or sought cover on two islands in the main channel. By the end of the day, US
forces and native auxiliaries had killed about 260 of Black Hawk's band, somewhere
around half of its population, many of whom were non-combatants. lllinois militiamen
did some of the killing, although it would be a mistake to conclude that they were
more inclined than regular troops to fire indiscriminately at Black Hawk’s people.
According to a laudatory report by future president Zachary Taylor, the Sixth Regiment
‘killed every Indian that presented himself on land, or who endeavored to seek safety
by swim[m]ing the river’>' Rather than have US troops pursue survivors as they made
their way west into lowa, Atkinson encouraged Ho Chunks, Menominees and Santee
Dakotas to continue the work of extermination. By late August, they had presented
to US officials several dozen prisoners and over one hundred scalps. Although native
auxiliaries were acting in their own interests in the context of a separate ongoing
war against the Sauks and Mesquakies, the United States’ use of them as a means of
destruction was entirely consistent with the execution of a policy of using massive vio-
lence against resisting Indians.>

During what became known as the Black Hawk War, regular troops, volunteers and
native auxiliaries killed well over 300 of Black Hawk’s people, including a significant
number of non-combatants. In so doing, they fulfilled an intention frequently expressed
by General Atkinson, the officer in charge of the campaign, to annihilate Black Hawk’s
people. Higher officials were aware of Atkinson'’s intention and clearly approved of it as
the campaign progressed. Importantly, too, once the war was over, higher officials rati-
fied what had happened. Secretary of War Cass had nothing but praise for US actions
against Black Hawk, observing in his November 1832 annual report that the ‘campaign
terminated in the unqualified submission of the hostile party, and in the adoption of
measures for the permanent security of the frontier. The following month when he
addressed Congress, President Jackson endorsed Cass’s conclusions, adding that ‘[t]he
Indians were entirely defeated, and the disaffected band dispersed or destroyed ... .
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Severe as is the lesson to the Indians, it was rendered necessary by their unprovoked
aggressions’.>®

Some historians have offered ‘balanced’ interpretations of the war, holding the US
and Black Hawk equally responsible for the conflict and emphasizing that the war
could have been avoided had it not been for ‘misunderstandings’ or actions of ‘rash
members of both sides’.>® Others have focused on Atkinson’s ‘blunder’ in relying on
Stillman’s poorly disciplined militiamen, a perspective that assigns responsibility for
the conflict to the US rather than Black Hawk’'s people but only in a very narrow
sense while reinforcing a tendency to see the war as ‘accidental’.>® Like all eruptions
of violence, the Black Hawk War and Bad Axe Massacre, of course, were not inevitable,
but an excessive emphasis on contingency elides larger contexts and provides US
imperialism with an alibi. More critically minded historians reject ‘balanced’ interpret-
ations and, while allowing for some contingencies, see the outbreak of the conflict
and the resulting massacre as expressing basic tendencies in US history. Cecil Eby
focuses on ‘The People’ (frontiersmen/local militiamen), indicting them for characteristic
actions of ‘trespass[ing] on Sauk land’ and ‘openling] fire on the Sauk while they were
advancing under a white flag'. At this and similar moments throughout US history, Eby
adds, the ‘professional army was called in’, but ‘often against its wishes’ and only
because ‘The People demanded’ it, thus separating frontier from metropole, society
from policy. Similarly, drawing on Richard Drinnon’s analysis of the ‘metaphysics of
Indian hating’, Kerry A. Trask attributes Bad Axe to the ‘revolutionary rage that
created the nation’ and resulted in ‘a love of freedom and a glorification of violence'.
While Trask’s identification of a deeply rooted frontier mentality establishes an impor-
tant context for Bad Axe and other cases of US violence against Indians, this line of
interpretation also overlooks the congruity of metropolitan and frontier intentions
and the expression of these intentions in policy.>® There is no question that frontiers-
men had genocidal intentions towards Black Hawk’s people, but it is equally true that
US officials did as well, especially after Black Hawk crossed the Mississippi River in April
1832. To be clear, officials did not intend to destroy all Indians, as evidenced by their
recruitment of Ho Chunks, Menominees and Dakotas as well as their non-violence to
accommodationist Sauks. Once they categorized Black Hawk as deserving of punish-
ment and a threat to the frontier, however, they fully intended to destroy his
people. The slaughter at Bad Axe is clearly encompassed by Chalk and Jonassohn's defi-
nition of genocide as ‘a form of one-sided mass killing in which a state or other auth-
ority intends to destroy a group.’

Conclusion

Genocidal violence against indigenous people on the western edge of the Northwest
Territory in 1832 was an intended consequence of a policy option that had been codi-
fied in New York City forty-five years earlier. From the 1780s into the 1830s, as they
sought to transform Indian country into grids containing propertied citizens, US officials
preferred that Native Americans accept dispossession with gratitude. This would allow
US Americans to enjoy the benefits of territorial expansion at minimal expense, their
consciences soothed and their sense of themselves as exceptional nourished by the
fantasy that Indians endorsed their claim to have acted with ‘utmost good faith'. If,
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however, Indians spurned civilization’s generosity, if Indians sought to retain and
defend their ancestral lands from invasion, they would be subject to war, self-
defined as ‘just and lawful'. When war came, as it frequently did, US officials authorized
military forces to practise a particular kind of war, one they termed extirpative or exter-
minatory. In most instances, US military forces were unable to fully accomplish their
intention. But just as US expressions of ‘utmost good faith’ towards Indians should
not deflect attention from war as a policy option, Indians’ frequent success in blunting
genocidal violence should not obscure the fact that when genocidal violence did occur
it was not an aberration. Despite its spatial and temporal distance from the
Northwest Ordinance, the slaughter at Bad Axe revealed the meaning of ‘just and
lawful war’.
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Joanne Barker (Lenape)

For Whom Sovereignty Matters

As a category of scholarship, activism, governance, and cultural work, sover-
eignty matters in consequential ways to understanding the political agendas,
strategies, and cultural perspectives of indigenous peoples in the Americas
and the Pacific. This is not to suggest that all indigenous peoples within
these diverse regions share the same understanding of what sovereignty is
or how it matters, nor that all of their concerns and labor can be reduced
to sovereignty as a kind of raison d’étre. Rather, following World War II,
sovereignty emerged not as a new but as a particularly valued term within
indigenous discourses to signify a multiplicity of legal and social rights to
political, economic, and cultural self-determination. It was a term around
which social movements formed and political agendas for decolonization and
social justice were articulated. It has come to mark the complexities of global
indigenous efforts to reverse ongoing experiences of colonialism as well as
to signify local efforts at the reclamation of specific territories, resources,
governments, and cultural knowledge and practices.

At the same time and owing much to its proliferation, sovereignty has
become notoriously generalized to stand in for all of the inherent rights of
indigenous peoples. Certainly many take for granted what sovereignty means
and how it is important. As a result sovereignty can be both confused and
confusing, especially as its normalization masks its own ideological origins in
colonial legal-religious discourses as well as the heterogeneity of its contem-
porary histories, meanings, and identities for indigenous peoples.

Origins

In “Self-Determination and the Concept of Sovereignty,” Lakota scholar Vine
Deloria, Jr., writes that sovereignty originated as a theological term within
early east Asian and European discourses: “Sovereignty is an ancient idea, once
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used to describe both the power and arbitrary nature of the deity by peoples
in the Near East. Although originally a theological term it was appropriated
by European political thinkers in the centuries following the Reformation to
characterize the person of the King as head of the state.”* The king, or the
sovereign, was thought to have inherited the authority to rule from God. This
“divine right” was understood to be absolute, a power that was accountable
only to the god from whom it originated.> The power was manifested specifi-
cally within the authority of the king to make war and govern domestic affairs
(frequently in the name of God).3

The Protestant and Catholic churches, however, were also important gov-
erning powers during the early uses of sovereignty and consequently church
doctrine impacted its meaning. The churches understood their roles as both
the translators of the laws of God to the people and as governing the people’s
adherence to those laws, work sometimes interfered with or undermined by
the king. Competing claims of legitimacy and sanction to speak for God and
to rule over God’s subjects between the church and the king, and between
Protestants and Catholics, characterized the early politico-theological debates
over sovereignty and who was sovereign. The church maintained that only God
was the true sovereign and the church was the medium of God’s will on earth,
while the king claimed to be a sovereign who inherited from God the right to
rule. While both understood sovereignty as an absolute power to govern, the
views were diametrically opposed as to its revelation and exercise.

The powers of the church and the king slowly gave way through various
political revolutions against the tyrannies of dogma and kingdoms to the ide-
ologies and structures of the nation. The nation reorganized concepts of social
status and responsibility from the obligations of subjects either of the church
or of the kingdom to notions of citizenship, civil society, and democracy.
In some of the early debates, it was argued that sovereignty emanated from
individuals (citizens).4 Individuals possessed rights to personal freedoms that
informed their collective rights to rule themselves as nations. In other de-
bates, sovereignty was linked to the “law of nations.” Therein nations were
based on the collective rights of individuals to civil society, life, happiness,
property, justice, and defense; nations held rights to be free, independent,
and respected as equals in the pursuit of securing the collective rights of their
citizens.5 In both kinds of debates, sovereignty was about figuring out the
relationship between the rights and obligations of individuals (citizens) and
the rights and obligations of nations (states). Sovereignty seemed to belong
to nations but was then understood to originate either from the people who
made up those nations or as a character of the nation itself (nationhood).¢ The
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former assertion has defined the work of contemporary indigenous scholars
and activists, who have argued that sovereignty emanates from the unique
identity and culture of peoples and is therefore an inherent and inalienable
right of peoples to the qualities customarily associated with nations.” The
latter assertion has dominated legal debates over how nations exercise their
sovereignty in relation to one another.?

In time the nation would be characterized by rights to “exclusive jurisdic-
tion, territorial integrity, and nonintervention in domestic affairs,” and these
rights would be correlated to concepts of sovereignty.® The rights to jurisdic-
tion and territory were modeled on concepts of individual personal freedom
and linked to both secular and Christian ideologies about civilization.* Unaf-
filiated individuals, or individuals in kin groups, were believed to live in baser
states of nature according to the demands of survival and dictates of instinct.
They merely roamed upon the lands to acquire the material goods needed to
survive. Social groups emerged as individuals or kin groups recognized their
need for help and took on the responsibilities of aiding one another toward
achieving their mutual goals for survival. Nations formed when social groups
developed higher aspirations for civil society and government. Depending on
the theorist, civility was evidenced by the existence of reason, social contract,
agriculture, property, technology, Christianity, monogamy, and/or the struc-
tures and operations of statehood. These aspects of society or civilization
were associated with the possession of sovereignty. Nations possessed the full
measure of sovereignty because they were the highest form of civilization;
individuals roaming uncultivated lands did not possess either civilization or
sovereignty.™

In Christian ideology the dichotomy was not between the uncivil and civil
but between the unbelieving and believing, though it would be false to suggest
that these terms were mutually exclusive. The uncivil was equated with the
unbelieving, the civil with the believing.™ These associations were grounded
in the projects of colonization and the congruous objectives of the nation
and the church to civilize/christianize the uncivil/nonbelieving world in the
name of God and the manifest destiny of the nation. In fact missionaries often
went before and worked within the processes of establishing trade routes
and military bases with national militaries in the name of extending God’s
kingdom on earth.® While some individual missionaries were highly critical
of the colonial project and the church’s complicity with the genocide and
enslavement of indigenous peoples, the church as a sociopolitical institution
consistently advanced and acted upon the notion of the rights of believers over
those of nonbelievers, both to lands and resources and to existence as peoples.

3
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The church even helped to sort through rival national interests over the rights
to “discover” specific territories and exploit indigenous labor located therein.
In many instances it is impossible to talk about a difference between the
interests of the church and of the nation.™ Many have argued, in fact, that
the claim to the separation of church and state is ideologically and politically
hypocritical.’s

Out of the political and theological debates about what constituted the na-
tion, debates deeply embedded within the ideologies and activities of colonial-
ism, modern international law was defined as such. The two primary vehicles
that served for the articulation of international legal precepts about nation-
hood, and so of the sovereignty with which such a character was defined,
were the national constitution and the treaty. The constitution functioned as a
document of nation formation and was used by colonists, rebellions, and com-
monwealths to assert territorial boundaries and the authority and terms of the
nation-so-formed to govern within them. Yet the declarative status of the con-
stitution disguised the fact that the nation so defined was contingent upon it
being recognized as legitimate by other already recognized nations. Therefore
custom within international law emerged around the treaty as a mechanism for
both the exercise of nationhood and the recognition of national sovereignty.
Treaties required that they be honored as legally binding compacts or agree-
ments between nations, as the terms would be understood by the signatories.
Nations recognized each other’s status as nations by entering into treaties
with each other. Territorial boundaries and jurisdiction dominated the specific
articles of treaties throughout the colonial period. So too did peace, rights
of passage, alliance in instances when other nations breached boundaries or
interfered with government operations (i.e., broken treaties), and the like. The
integrity of the exercise of nationhood and the recognition of sovereignty by
treaty depended, of course, on the nation’s honoring of the treaties into which
it entered. However, because nationhood and sovereignty were interlocked
through the entire discursive apparatus of treaty making, the recognition of
one implied the recognition of the other.*

Inflections

Nations certainly put sovereignty to work during the colonization of the Amer-
icas and the Pacific to justify—by explanation or denial—the dispossession,
enslavement, and genocide of indigenous peoples. In Australia, it was in-
flected through the doctrine of discovery to justify the complete dispossession
of Aborigines from their lands and the outright refusal by the colonists to
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enter into treaties with them. In Canada sovereignty was invoked to defend
the use of military force, such as happened in the territories of Newfoundland
and Nova Scotia, where most indigenous peoples were massacred by colonists
during early conflicts over territorial rights.”” In the southwestern region of
the United States and northern parts of Mexico, it informed the efforts of
the church to have the enslavement and conversion of nonbelievers supported
by the military—first by Spain, then by Mexico, and later by an emergent
immigrant class that would reform themselves as a state of the union.™ In
each instance the concept of sovereignty served the colonists in negating in-
digenous territorial rights and humanity while justifying the right of conquest
by claims to national superiority.

The question that follows is whether the sovereignty of indigenous peoples
was ever really recognized within international customary or documentary
law. England, France, Canada, New Zealand, and the United States certainly
negotiated, signed, and ratified treaties with indigenous peoples. Many have
noted, however, that such efforts were less about the recognition and provision
for the sovereignty of indigenous peoples than they were about the assertion
of the respective nations’ status as the more powerful sovereign within a
given territory, against other European powers and over indigenous peoples.™
Given the fact that every single treaty signed with indigenous peoples in the
Americas and the Pacific was broken, it would seem to be so. England, France,
Canada, New Zealand, and the United States used the treaty-making process
to neutralize the political force of allied and individual indigenous groups
and then deployed specific articles of signed treaties to secure the right over
and against other European countries to relate with, trade, and govern with
those groups as a matter of domestic policy. They understood perfectly well
the precedence within international law that defined sovereignty through the
attributes of territorial integrity and jurisdiction, and they were hardly likely
ever to acquiesce these principles to indigenous peoples, by treaty or otherwise.

Yet the fact remains that indigenous peoples were recognized by England,
France, Canada, New Zealand, and the United States as constituting nations
that possessed rights to sovereignty—by treaty, by constitution, by legislative
action, and by court ruling. Even U.S. Chief Justice John Marshall conceded
that terms like nation, sovereign, and treaty had been used in colonial and U.S.
law in reference to American Indian tribes and that the U.S. Supreme Court
was therefore obligated to adhere to the internationally accepted definitions
of those terms in relating to the tribes as independent sovereigns.2° This is
remarkable given the ideological force of theories of civilization and Christian
theology that worked against the acknowledgment that indigenous peoples
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possessed any such rights on the grounds that they lacked proper civility or
belief in God. Still, adherence to the tenets of international law and Christian
theology demanded that particular steps be taken in securing desired territo-
ries and claiming jurisdiction therein. European nations were required to treat
with indigenous peoples in order to secure lands by cession and purchase;
treaties resulted.

The contradictions within recognition-by-treaty histories are not in the mo-
ments of alleged adherence to international law by the nations of Europe and
North America, who had to follow customary practices by entering into treaties
with indigenous peoples in order that their territorial claims in the colonies be
respected by one another. The blatant contradictions are between the recog-
nition of the sovereignty of indigenous peoples through the entire apparatus
of treaty making and the unmitigated negation of indigenous peoples’ status
and rights by national legislation, military action, and judicial decision.

The “Marshall trilogy”—]Johnson v. McIntosh (1823), Cherokee Nation v. Georgia
(1831), and Worcester v. Georgia (1832)—is probably one of the most important
instances of these incongruities.>* The trilogy provided the first substantive
definition of sovereignty for American Indians by the U.S. judiciary and subse-
quently served to establish precedence for the trust relationship between the
U.S. federal government and American Indian tribes (and, since 1972, Alaskan
Nativevillages and, since 1920, Native Hawaiians). The way that the trilogy was
taken up by England’s Colonial Office in directing relations with indigenous
peoples in Canada, New Zealand, and Australia signifies much about the inter-
national exchange of ideas regarding the character and rights of sovereignty
for the nations of Europe and North America as well as the attempt to justify
the denial of that status and rights for indigenous peoples.> The subjugation
of indigenous peoples to U.S. plenary power through Marshall’s fictionalized
accounting of the doctrine of discovery provided the Colonial Office with the
legal precedence it needed to justify its colonization of North America and the
Pacific.

Johnson v. McIntosh involved competing claims to a single parcel of land in the
state of Illinois between Johnson, who had acquired a deed to the land from
the Piankeshaw, and McIntosh, who had acquired a deed to the land from the
United States. It was determined that the Piankeshaw were in possession of
the land when they issued the deed, as evidenced by two treaties that had been
signed with the Illinois and Piankeshaw tribes in 1773 and 1775 over the lands
in question. It was also determined that the U.S. had acquired title to those
lands by those same treaties and subsequently had sold the parcel to McIntosh
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(there was a dispute in the case over whether the parcel was located within the
ceded area, but it was ruled that it had been).

The immediate question before the Supreme Court, as Marshall framed it in
his opinion, was what kind of title the Piankeshaw had in the lands. Obviously
it was a title that they could treat upon. Within the customs of international
law, treaties implied nationhood and so sovereignty and so inherent territorial
rights. While not missing the import of such links, Marshall sided with the
defendant, whose argument he summarized as follows:

The uniform understanding and practice of European nations, and
the settled law, as laid down by the tribunals of civilized states, denied
the right of the Indians to be considered as independent communi-
ties, having a permanent property in the soil, capable of alienation to
private individuals. They remain in a state of nature, and have never
been admitted into the general society of nations. All the treaties
and negotiations between the civilized powers of Europe and of this
continent, from the treaty of Utrecht, in 1713, to that of Ghent, in
1814, have uniformly disregarded their supposed right to the territory
included within the jurisdictional limits of those powers. Not only
has the practice of all civilized nations been in conformity with this
doctrine, but the whole theory of their titles to lands in America,
rests upon the hypothesis, that the Indians had no right of soil as
sovereign, independent states. 23

Effectively, Marshall rewrote treaty history by ruling that the treaties signed
between American Indians and European powers functioned in a way con-
trary to the precepts of existing international law. Instead of recognizing the
sovereignty of Indians, Marshall argued that the treaties had “disregarded”
Indian land rights and so the status of Indians as “sovereign, independent
states.” Marshall’s evidence for this “disregard” was not located within the
fact or provision of the treaties but by the doctrine of discovery.

According to Marshall, the doctrine established that American Indians were
not the full sovereigns of the lands that they possessed but were rather the
users of the lands that they roamed and wandered over for purposes of shel-
ter and sustenance. This distinction was informed by European worldviews,
particularly the theories of English philosopher John Locke, who argued that
hunter-gatherer societies “might have property in what they found or cap-
tured . . . but notin the land over which they traveled in its pursuit.” 2+

While it was accepted that Indians maintained particular rights associated
with their status as the original inhabitants of the land, the exclusive rights of

7



BARKER

property in the land belonged to the nation who discovered the lands. Discov-
ery was demonstrated by the appropriation of the lands for agriculture, which
in turn secured the rights of the discovering nation to claim full sovereignty
within the lands and against all other claims:

Discovery is the foundation of title, in European nations, and this
overlooks all proprietary rights in the natives. The sovereignty and
eminent domain thus acquired, necessarily precludes the idea of any
other sovereignty existing within the same limits. The subjects of the
discovering nation must necessarily be bound by the declared sense
of their own government, as to the extent of this sovereignty, and the
domain acquired with it. Even if it should be admitted that the Indians
were originally an independent people, they have ceased to be so. A
nation that has passed under the dominion of another, is no longer
a sovereign state. The same treaties and negotiations, before referred
to, show their dependent condition. >

From the Lockean hunter-gatherer/agriculturalist dichotomy, and with the
correlation in international law between sovereignty, jurisdiction, and territo-
rial rights in hand, it followed in Marshall’s reasoning that by virtue of their
relationship to the land as hunter-gatherers, Indians had been made “subject
to the sovereignty of the United States.”2® These were well-established facts,
Marshall contended, of colonial law, which had treated Indians “as an inferior
race of people, without the privileges of citizens, and under the perpetual
protection and pupilage of the government” on the basis that they were not in
full possession of the lands upon which they roamed and wandered. >

In lieu of full title to or property in the lands, Marshall offered “aboriginal
title” as the legal definition for the kinds of rights that Indians had in the lands.
This title presupposed their relationship to the lands as hunters-gatherers. It
was “a mere right of usufruct and habitation, without power of alienation.”2?
All “civilized nations” were “founded on this principle” and distinction.?® No
civilized person, Marshall went on, would expect those who had appropriated
the lands for agriculture, and thereby acquired full title to the lands by right of
discovery, to give up the lands to “natives” who merely wandered over them in
search of materials to satisfy their immediate needs for clothing, shelter, and
sustenance:

By the law of nature, [Indians] had not acquired a fixed property
capable of being transferred. The measure of property acquired by
occupancy is determined, according to the law of nature, by the extent
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of men’s wants, and their capacity of using it to supply them. It is a
violation of the rights of others to exclude them from the use of what
we do notwant, and they have an occasion for. Upon this principle the
North American Indians could have acquired no proprietary interest
in the vast tracts of territory which they wandered over; and their
right to the lands on which they hunted, could not be considered
as superior to that which is acquired to the sea by fishing in it. The
use in the one case, as well as the other, is not exclusive. According
to every theory of property, the Indians had no individual rights to
land; nor had they any collectively, or in their national capacity; for
the lands occupied by each tribe were not used by them in such a
manner as to prevent their being appropriated by a people of cultiva-
tors. All the proprietary rights of civilized nations on this continent
are founded on this principle. The right derived from discovery and
conquest, can rest on no other basis; and all existing titles depend on
the fundamental title of the crown by discovery.3°

Marshall’s “aboriginal title” was directly at odds with the treaty-making
efforts of the United States at the time. The treaty most certainly did recognize
a title in the land that could be negotiated as well as the authority of the
signatories to function as representatives of their governments. Under the
precepts of international law, the 371 treaties ratified between the United
States and indigenous peoples between 1778 and 1871 provided for the clear
recognition of indigenous peoples as nations who could enter into treaties
and, therefore, as nations who possessed jurisdiction and territorial rights. Yet
Marshall’s ruling in Johnson v. McIntosh maintained that indigenous peoples
did not possess the kind of title in the lands that they could be and were
negotiating by treaty. 3

In 1830 the state of Georgia passed “an act to prevent the exercise of assumed
and arbitrary power by all persons under pretext of authority from the Cherokee
Indians, &c.” The act sectioned Indian lands into state county districts, set up
a process for state citizens to acquire individual parcels by lottery, required
non-Indians to possess state permits to reside on Indian lands, declared all
Indian laws null and void, outlawed public gatherings of Indians, and forbade
the testimony of Indians against whites in court. The immediate impetus for
the act was the discovery of gold on Cherokee lands in 1828, but the more
foundational purpose was Georgia’s aim, quickly followed by Alabama and
Mississippi, to gain jurisdictional controls over Indian lands and to dissolve
the political and economic clout of the powerful Cherokee.
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With the support of their own multilingual lawyers educated in eastern
U.S. universities, and diplomatic teams in Washington pc and London, the
Cherokee sought an injunction against Georgia to stop it from applying laws
that were obviously intended to “annihilate the Cherokee as a political society
and to seize for the use of Georgia the lands of the nation which have been
assured to them by the United States in solemn treaties.” 3> The request for the
injunction went before the Supreme Court.

In their arguments the lawyers for the Cherokee maintained that the Chero-
kee were a sovereign nation and that, as such, Georgia’s laws could not be
unilaterally enforced upon them. They based their arguments on the fact that
the Cherokee had entered into treaty relations with the United States and so
were a sovereign nation under the precepts of international law as well as
according to the specific provisions of the treaties that provided for the pro-
tection of Cherokee rights by the U.S. government because of the Cherokee’s
demonstrated status as sovereigns.

The Supreme Court did not miss the implications of the Cherokee argu-
ment. Negating the significance of U.S. treaties signed with the Cherokee that
suggested they possessed a sovereignty akin to that of the United States or
European nations under the customs of international law, Marshall turned
instead to article 1, section 8, paragraph 3 of the U.S. Constitution to render
his opinion. The article provides that the federal branch of the U.S. govern-
ment has the sole right and responsibility “to regulate Commerce with foreign
Nations, and among the several States, and with the Indian tribes.” Marshall
argued that the clause intended to show a legal distinction between the cat-
egories of sovereigns that it employed—foreign nations, state governments,
and Indian tribes. The task before the Court was to enumerate the distinction
of “Indians tribes.”

Assuming that “Indian tribes” were not foreign nations or state govern-
ments, Marshall posited that they were instead “domestic dependent nations”
whose relationship to the U.S. federal government, as the juridical power
charged with regulating commerce and collateral issues with them, was like
that “of a ward to a guardian.” These two enumerations—domestic dependent
nationhood and the ward/guardian analogy—would set the legal precedence
for defining relations between the United States and indigenous peoples.

Translated in subsequent court decisions and legislative action as the ple-
nary power doctrine and trust or protectorate relationship, Marshall’s concepts
sought to secure U.S. interests in controlling indigenous peoples and their
lands by defining their relationship to the United States as wholly subjected
and conquered. Removed from the realm of the “foreign,” “Indian tribes” were
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likewise removed from the realm of international law, breaking any implied
link between treaties, nationhood, sovereignty, territorial integrity, and juris-
diction that the United States would be obligated to recognize in Indians. In-
dian tribes were to be related to as “domestic” political entities whose specific
rights to territorial integrity and jurisdiction were under the sole guardianship
of the U.S. government. This allowed the United States to assume authority for
representing tribal interests in matters of international law as well as to control
the terms of the exercise of tribal sovereignty in the realm of domestic politics.
Marshall effectively “passed [the Indian tribes] under” the governing authority
of the United States and so made them “dependent” on U.S. protection from
foreign and state interests.

Since under the U.S. Constitution only foreign nations can sue state govern-
ments before the Supreme Court, Marshall unsurprisingly denied the Chero-
kee request for an injunction against Georgia’s laws on the basis that they
were not a “foreign nation.” Concerned about the legal implications of the
decision, the Cherokee strategized a case that would force the Supreme Court
to some accounting for the fact of U.S. treaty history with the Cherokee as a
sovereign nation.

Missionaries Samuel A. Worcester, Elizur Butler, James Trott, Samuel Mays,
Surry Eaton, Austin Copeland, and Edward D. Losure broke Georgia’s newly
passed law requiring that non-Indians possess a state license in order to reside
on Indian lands. They were tried in state court and sentenced to four years of
hard labor. Worcester appealed to the Supreme Court.

The same counsel from Cherokee Nation v. Georgia argued in Worcester v. Geor-
gia that Worcester had entered Cherokee territory as a missionary under the
authority of the U.S. president and with the approval of the Cherokee. They
claimed that “the State of Georgia ought not to maintain the prosecution, as
several treaties had been entered into by the United States with the Cherokee
Nation by which that Nation was acknowledged to be a sovereign nation, and
by which the territory occupied by them was guaranteed to them by the United
States.”33 They further claimed that “the laws of Georgia under which the
plaintiff in error was indicted are repugnant to the treaties, and unconstitu-
tional and void, and also that they are repugnant to the Act of Congress of
March, 1802, entitled ‘An act to regulate trade and intercourse with the Indian
Tribes.”’34

The Court recognized that the arguments made by the plaintiffs called into
question not only the validity of Georgia’s laws but “the validity of the treaties
made by the United States with the Cherokee Indians.”35 The Court also ac-
knowledged that the case raised questions about the jurisdictional authority
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of the Cherokee within their own territories and in relationship to Georgia
as provided for by U.S. treaty and federal statute. Did states have jurisdiction
over Indian tribes? Could states make laws regulating the status and rights
of Indian tribes over and against federal law? The Cherokee argued that they
could not. They contended that they enjoyed a special relationship to the U.S.
federal government because they were a sovereign nation, proven by the fact
that since 1785 they had entered into twelve treaties with the government that
would constitute the United States. 3%

To render the Court’s opinion, Marshall returned to the doctrine of discovery
to establish that the United States possessed full title in the lands and, by
implication, over the peoples residing within them. As in Johnson v. McIntosh,
he traced the passage of title from the colonists to England to the United
States in order to demonstrate U.S. property in the lands and commensurate
plenary power over the lands (again representing the Cherokee as “roaming”
and “wandering” over the lands and not as agriculturalists with established
rights of property in the soil—a representation in direct contradiction with the
known history and culture of the Cherokee as agriculturalists).

Marshall then turned to the Treaty of Hopewell, signed in 1785 with the
Cherokee, to prove that the Cherokee acknowledged not only that they were
“under the protection of the United States of America, and of no other power”
but that they had benefited directly from said protections as evidenced by the
subsequent treaties they signed with the United States.37 (In other words, that
the Cherokee kept signing treaties with the United States proved to Marshall
that they not only benefited from said relations but were acknowledging the
United States as the more powerful sovereign in the territory.) Consequently,
Marshall purported, the Cherokee were not a sovereign equal in political status
and rights to the United States, as might be suggested by the conventions of
international law regarding the relationship between signatories. Rather, the
Cherokee were a sovereign possessing partial or limited powers as dependent
wards under the more supreme governing authority that it had recognized and
benefited from in the United States.

Next Marshall addressed the matter of the Cherokee’s relationship to Geor-
gia as a state of the union. He argued that Georgia, as all states, recognized by
their own statutes that it was the federal government that held exclusive rights
and responsibilities to regulate relations with the Indian tribes “with which no
state could interfere” by virtue of the U.S. Constitution’s commerce clause. He
concluded: “The Cherokee nation, then, is a distinct community, occupying
its own territory, with boundaries accurately described, in which the laws of
Georgia can have no force, and which the citizens of Georgia have no right
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to enter but with the assent of the Cherokees themselves, or in conformity
with treaties and with the acts of Congress. The whole intercourse between
the United States and this nation is, by our Constitution and laws, vested in
the Government of the United States.” 38

The Court ruled that Georgia’s 1830 act interfered with relations between
the United States and the Cherokee, “the regulation of which, according to
the settled principles of our Constitution, is committed exclusively to the Gov-
ernment of the Union.” Marshall declared that Georgia’s act was “in direct
hostility with treaties, repeated in a succession of years, which mark out the
boundary that separates the Cherokee country from Georgia; guaranty to them
all the land within their boundary; solemnly pledge the faith of the United
States to restrain their citizens from trespassing on it; and recognise the pre-
existing power of the Nation to govern itself.” Georgia’s act was found to be
“in equal hostility with the acts of Congress for regulating this intercourse
and giving effect to the treaties.” Marshall concluded that Georgia’s laws were
“unconstitutional and void” and granted Worcester a full pardon. 39

Many have noted that U.S. president Andrew Jackson, who was instrumental
in the passage of the Indian Removal Act of 1830, was so enraged by Marshall’s
opinion that he uttered something to the effect that Marshall had made his
laws, let him enforce them. Jackson refused to send in the troops needed
to defend Cherokee territory against Georgia’s retaliatory encroachment and
instead sent in commissioners to negotiate treaties for Cherokee removal to
Indian Territory.4°

Despite the superficial appearance of conflict in the Supreme Court’s opin-
ions in the Marshall trilogy, the decisions were in perfect keeping with the
colonial objectives of the U.S. government at the time, a government that
aimed to abrogate the means and abilities of Indian tribes to maintain their
jurisdiction and territorial rights. The configuration of “Indian tribes” as being
under the governing authority of the United States was neither adverse to nor
undermining of the ultimate objective to dissolve Indian governments and
dispossess Indians of their territories. And it certainly was not unique.

European nations likewise constructed themselves as sovereigns with abject
rights to claim jurisdictional authority and territorial rights over indigenous
peoples in their colonies throughout the Americas and the Pacific. The specific
claims and exercises of their sovereign powers—militarily and otherwise—
made almost incestuous use of each other’s laws and policies to justify the
dispossession, enslavement, and genocide of “their Indians.” This is reflected
in the opinions of Marshall’s trilogy—which claimed that Indians had “passed
under” U.S. plenary power, which in turn had a trust responsibility to govern
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the Indians as a matter of domestic policy—and in the ways that these rul-
ings were taken up by England’s Colonial Office to justify the usurpation of
indigenous territorial rights in Canada, Australia, and New Zealand.+

Though informed by international debates, no previous legislative or court
decision had defined the “doctrine of discovery” as such.4* Marshall invoked
it as though it were a well-founded legal principle of international law. It
took on the force of precedence because Marshall invented a legal history
that gave it that status. In this history, Marshall defined “aboriginal title,”
“domestic dependent nations,” plenary power, and trust as inevitable evolu-
tionary legal principles of a civilized state. The history constructed indigenous
peoples under the civilized governing authority of the United States. In this
tale, the United States, as all progressing nations, was charged with the de-
mands of adhering to the principles of international law but also burdened
with the responsibilities of civilizing/Christianizing Indians into those more
civilized/Christian legal beliefs and practices.

The entire self-fulfilling narrative of legal, moral, and social superior-
ity offered in such claims to doctrine as Marshall’s discovery reinvented a
sovereignty for indigenous peoples that was void of any of the associated
rights to self-government, territorial integrity, and cultural autonomy that
would have been affiliated with it in international law at the time.* In junction
with the fact that the specific story Marshall told affirmed British and then
U.S. title to the lands in North America on the basis of the legal precedence
of discovery that it fictionalized, it is unsurprising that Marshall’s trilogy was
taken up by the Colonial Office in England to direct relations with indigenous
peoples and its colonists in Canada and the Pacific. As in the United States,
these relations were embedded with the ideologies of race, culture, and identity
that legitimated the narratives.

In response to the perceived problems with the colonial rebellion in the
United States, and settler violence against indigenous peoples in Canada, Aus-
tralia, New Zealand, and the Cape Colony, the Colonial Office established a
firm “rule of law” framework for developing its guidelines for colonization.*s
Colonies were expected to adhere to the letter of the law, not to interpret the
law according to their own want or personal interest.4® However, geograph-
ical distance made it virtually impossible for the Colonial Office to oversee,
let alone enforce, its guidelines. The result was an incredibly incongruous
relationship between England, its colonies, and indigenous peoples.

The primary legal point of reference for the Colonial Office was the British
Royal Proclamation of 1763. The Proclamation was issued by King George III
after the cession of New France to England by the Treaty of Paris. Basically it
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determined English territorial boundaries and the terms for trade and gover-
nance within the Americas. In relationship to indigenous peoples, it asserted
that the Crown possessed the sole right to acquire indigenous lands and pro-
hibited the purchasing of lands by individuals from indigenous peoples. This
directive necessitated that England enter into treaties with indigenous peoples
in order to acquire title to desired areas before settlement.+ Though not a law,
the Proclamation was given the force of law by legislative action and court
rulings in North America and the Pacific (including Marshall’s trilogy).

Despite the Proclamation’s directive, lands were occupied by English
colonists without the required treaties in place. Violence against indigenous
peoples occurred as individual colonies usurped lands from indigenous peo-
ples and/or protected their interests to remain on lands they had illegally
seized. The Aborigines in Australia, Maori in New Zealand, Beothuk in New-
foundland, and Tasmanians of Tasmania were some of the groups almost
exterminated by colonists ignoring their own policy. 4

In the 1830s and 1840s, Sir James Stephen was under-secretary of the Colo-
nial Office (he had worked in the office as a legal advisor since the 1810s).
Believing that the immediate genocide of Australian Aborigines had been
“immoral,” he turned to Marshall’s opinion in Johnson v. McIntosh to help him
write guidelines for William Hobson, the British consul in New Zealand, to
treat with the Maori. 4

It [Johnson v. McIntosh] shows that the whole Territory over which those
Tribes wandered was to be regarded as the property of the British
Crown in right of discovery and conquest—and that the Indians were
mere possessors of the soil on suffrance. Such is American Law. The
British law in Canada is far more humane, for there the Crown pur-
chases of the Indians before it grants to its own subjects. . . . Besides
what is this to the case of New Zealand? The Dutch, not we, discov-
ered it. Nearly a hundred years ago Captain Cook landed there, and
claimed the Sovereignty for King George III. Nothing has ever been
done to maintain and keep alive that claim. The most solemn Acts
have been done in repudiation and disavowal of it. Besides the New
Zealanders are not wandering Tribes, but bodies of men, till lately,
very populous, who have a settled form of Government, and who have
divided and appropriated the whole Territory amongst them. They are
not huntsmen, but after their rude fashion, Agriculturalists.5°

Stephen’s invocation of Johnson v. McIntosh is based on Marshall’s affirma-
tion of the preeminence of English title within North America, as the first
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discoverers (agriculturalists), and of the Proclamation as the force of law in
determining title. These affirmations were required by Marshall in order to
make the claim that the passage of title from England to the United States had
established U.S. entitlement to the lands and to jurisdiction over and within
them. The rationale served English interests. Far more interesting than the
predictably flippant remarks about “American Law” and the superiority of
English civility over American barbarity in Stephen’s directive is his treatment
of the discovery doctrine as a well-established legal precept read back into the
Proclamation and out of Marshall’s opinion. This history provided Stephen
with the legal framework that he needed in order to direct English colonists
to treat with the natives as a distinction of English civilization. His directive
concludes by ordering Hobson to treat with the Maori.5* Hobson responded by
initiating the negotiations that would result in the Treaty of Waitangi of 1840
(see Fiona Cram, “Backgrounding Maori Views on Genetic Engineering,” this
volume).5>

Marshall’s trilogy also influenced numerous Canadian court decisions. The
discovery doctrine was taken as an extension of the principles set forth in the
Proclamation, especially in regard to the notion that the Crown alone enjoyed
the right to treat with and purchase lands from First Nation peoples.53 As in
the United States it was decided that title to lands that were unceded or unpur-
chased by treaty could still be found to have been “extinguished” if settlement
within the area had progressed unfettered—a convenient displacement of the
impact of overt military aggression and dispossession of indigenous peoples
on the progress of said settlements. As in U.S. case history, this logic pro-
vided an efficient justification for Canadian nullification of “aboriginal title”
by treaty, by purchase, or by the default of colonization.5+

One of the other legacies of the Marshall trilogy was the configuration
of indigenous peoples as welfare beneficiaries.> The notion that indigenous
peoples are weaker than, wards, dependent, and limited in power in relation to
their colonial states has perpetuated dominant ideologies of race, culture,
and identity. Within these identificatory practices, “indigenous people” are
marked as yet another ethnic group within the larger national melting pot,
where the goal is to boil out cultural differences and the national jurisdictions
and territorial boundaries of indigenous groups by boarding schools, farming
programs, citizenship, and adoption. 5

As I have argued elsewhere, the making ethnic or ethnicization of indigenous
peoples has been a political strategy of the nation-state to erase the sovereign
from the indigenous.5” To the extent that the nation-state can maintain that
indigenous peoples are nothing but welfare recipients under its trust, the very
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notion that indigenous peoples are members of sovereign political collectiv-
ities is made incomprehensible. This incomprehensibility works to collapse
indigenous peoples into minority groups that make up the social rainbow of
multicultural difference as a means of erasing their unique political status and
rights under the precedence of international law.

The erasure of the sovereign is the racialization of the “Indian.” These prac-
tices have had important consequences in shaping cultural perspectives about
the relationship between indigenous identity and sovereignty, not only from
the viewpoint of some dominant, privileged position but within indigenous
communities as well.

On the one hand are all of the myriad social forces of oppression that have
racialized (invented) an Indian identity that can be used to usurp indigenous
sovereignty. These forces presuppose the legitimacy of an entire discourse
of cultural authenticity, racial purity, and traditional integrity, which in turn
legitimates assimilationist ideologies. In this discourse is the real Indian (the
mythic full-blood traditionalist born and raised on the reservation in poverty
and despair), romanticized as the last vestige of real Indian culture, and the
fraud (the mythic mixed-blood urban Indian born and raised without any
sense of Indian culture), demonized as the contaminant of all things Indian
while serving as testimony to the successes of the colonial project. Nowhere
in this discourse are real indigenous peoples permitted or heard to speak for
themselves, and when they do, their self-definitions are incomprehensible. 58

On the other hand are all of the ways that indigenous identity is founda-
tional to the structure, exercise, and character of sovereignty. It is, in other
words, impossible to separate Native Hawaiian identity from Native Hawai-
ian perspectives about and struggles for self-government; Chamorro identity
from Chamorro struggles for jurisdictional integrity in Guam; Taino identity
from Taino land rights; Makah identity from Makah whaling rights; Maori
identity from Maori struggles for intellectual property rights. In the historical
complexities and cultural richness and diversity of these and all indigenous
communities is the truth of the heterogeneity of indigenous identity, not only
in how indigenous peoples identify themselves and their cultures but in how
their self-definitions inform the character of their unique political perspec-
tives, agendas, and strategies for sovereignty.

Rearticulations

Following World War II sovereignty emerged as a particularly valued term within
indigenous scholarship and social movements and through the media of cul-
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tural production. It was a term around which analyses of indigenous histories
and cultures were organized and whereby indigenous activists articulated their
agendas for social change. It was also a term through which indigenous artists
represented their histories, cultures, and identities, often in opposition to
the erasures of their sovereignty by dominant ideologies of race, culture, and
nationalism coined in the discourses of eugenics and American patriotism.

This is not to say that the concept of sovereignty was new to indigenous
peoples. Certainly by the early 1600s it was a familiar and often belligerent
self-descriptive against relentless military invasions and the social forces of
colonization. It was employed to claim nationhood status and so collective
rights to territorial integrity and governance as well as to define a humanity
thatwas denied by the discourses of missionization. For example, the adoption
of the designation Five Civilized Tribes by the Cherokee, Muskogee (Creek),
Choctaw, Chickasaw, and Seminole in relations with the United States was
an interesting discursive maneuver in this regard.>? So were the exchanges
between the members of the Haudenosaunee Confederacy and early U.S. gov-
ernment leaders about democracy and personal freedom. % Paiute writer and
activist Sara Hopkins Winnemucca wrote Life among the Piutes to make an in-
tellectual intervention against assimilationist ideologies and toward affirming
American Indian humanity, cultural vitality, and land rights. 5 These and other
self-definitions by the status and rights of sovereignty disrupted the solidity of
dominant representations of indigenous peoples as savage heathens.

One of the most important reasons why sovereignty took on renewed cur-
rency following World War II was the oppositional perspective it signified
toward the racist ideologies of beneficiarism that settled national policies dur-
ing the preceding assimilationist period. Sovereignty had come to represent a
staunch political-juridical identity refuting the dominant notion that indige-
nous peoples were merely one among many “minority groups” under the ad-
ministration of state social service and welfare programs. Instead, sovereignty
defined indigenous peoples with concrete rights to self-government, territo-
rial integrity, and cultural autonomy under international customary law. %> By
doing so, it served to link indigenous peoples across the territorial borders of
nation-states, refuting their position under the domains of domestic policy and
reclaiming their status under the conventions and relations of international
law.

Again the strategy was learned from previous generations. Since the initi-
ation of conquest, indigenous leaders had assumed the relevance of a legal
discourse that was, conventionally speaking, “not their own” as a way of
claiming a status, and its associated rights, against the ideologies and prac-

18



For Whom Sovereignty Matters

tices of colonialism.% Of course, translating indigenous epistemologies about
law, governance, and culture through the discursive rubric of sovereignty was
and is problematic.% Sovereignty as a discourse is unable to capture fully
the indigenous meanings, perspectives, and identities about law, governance,
and culture, and thus over time it impacts how those epistemologies and
perspectives are represented and understood.

Despite the problems of translation, indigenous peoples learned that how
they represented themselves in international affairs mattered in consequential
ways to how they were related to and what rights they were perceived to be
claiming.% Refuting minority status was a refutation of the assimilationist
ideologies that constructed indigenous peoples as ethnic minorities under
the governing authority of the nation-state and a claim of the attributes of
sovereignty customarily associated with nations.

These discursive strategies were key as the world community mobilized
attention on the rights of minority groups after World War I and in the context
of the formation of the United Nations.% Within the political forums and
policy agreements of the UN, indigenous peoples insisted on being identified
as peoples (political collectivities) and not as people (minorities). The stakes in
being so identified originated with the UN Charter, which affiliated the rights
of peoples to self-determination—a legal category that came to be defined by both
group and individual rights not to be discriminated against on the basis of
race, ethnicity, gender, sexual orientation, or physical or mental ability, and to
determine one’s own governments, laws, economies, identities, and cultures.
By taking on the self-definition of peoples with group and individual rights
to self-determination, indigenous leaders were claiming a difference from
minorities and a status akin to the status of nations.% The UN community has
not missed the political importance of such links, as has been true within the
signatory process of the Declaration on the Rights of Indigenous Peoples.

Written by an international consortium of approximately one hundred in-
digenous leaders from around the world over a decade’s time, the Declaration
translates human rights principles for indigenous peoples into the specific
rights of self-determination, including provision for aspects of tradition, cus-
tom, property, language, oral histories, philosophies, writing systems, ed-
ucational systems, medicines, health practices, resources, lands, and self-
definition. Though there are some troubles with the conceptualization of what
these particular rights mean, and many feel that the definitions do not go
far enough, what remains interesting is how those who participated in the
process chose to represent the rights as indivisible and interdependent aspects
of their identities as sovereigns.® Human rights for indigenous peoples, in
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other words, became translated to mean rights to a self-determination that
was indelibly linked to sovereignty. So strong is this conceptualization that it
is now virtually impossible to talk about what sovereignty means for indigenous
peoples without invoking self-determination. As a consequence, sovereignty
has been solidified within indigenous discourses as an inherent right that
emanates from historically and politically resonant notions of cultural identity
and community affiliation: “Sovereignty, in the final instance, can be said to
consist more of a continued cultural integrity than of political powers and to
the degree that a nation loses its sense of cultural identity, to that degree it
suffers a loss of sovereignty.”7° “Sovereignty is inherent; it comes from within
a people or culture.””

The link of sovereignty to peoples and cultures has been an important
contribution to the precepts of human rights within international law by in-
digenous scholars and activists. The link has opened up debates about theories
of humanity, notions of rights, and the authority of the nation-state to deter-
mine the legal substance of both. But it is also one of the most misunderstood
and misrepresented aspects of how sovereignty matters. It is simultaneously
and contradictorily true that many have mistaken an essentialist rhetoric for a
politically strategic one, questioning what is perceived to be a gross reduction
of everything from land rights to rug designs to sovereignty as a kind of raison
d’étre for all things indigenous.

The discursive proliferation of sovereignty must be understood in its his-
torical context. The multiple social forces of globalization have reinvented
colonial practices from the supposed confines of the nation as empire builder
to the elusive networks of decentralized political economies and informatics.”?
These networks have perpetuated the kinds of exploitation of indigenous la-
bor, products, resources, lands, and bodies conventionally ascribed to colo-
nialism proper—that is, Colonialism with a capital C.73 The almost aggressive
self-definition of indigenous peoples by sovereignty is in large part a response
to their continued experiences of exploitation and disempowerment under
processes of globalization.”# Fiercely claiming an identity as sovereign, and
including multiple sociocultural issues under its rubric, has been a strategy of
not merely deflecting globalization’s reinvention of colonial processes but of
reasserting a politically empowered self-identity within, besides, and against
colonization.

It is also true that there is a troubling and troubled essentialism of
sovereignty by indigenous scholars, community organizers, and cultural
producers, evident in the moments when what it is or how it is important
is taken-for-granted. Many find it troubling that indigenous histories and
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cultures are often framed through sovereignty without a consideration of the
ways in which its ideological origins might predispose a distortion or negation
of indigenous epistemologies of law and governance.”s What this means for
the actual decolonization of indigenous cultures is complicated by how those
origins impinge upon real revitalization efforts or effective decolonization
strategies. Others find the links between sovereignty and particular cultural
practices, such as certain aspects of basket weaving or food preparation, to
flatten out, distort, or even make light of the legal importance and political
substance of sovereignty.

What is important to keep in mind when encountering these myriad dis-
cursive practices is that sovereignty is historically contingent. There is no
fixed meaning for what sovereignty is—what it means by definition, what it
implies in public debate, or how it has been conceptualized in international,
national, or indigenous law. Sovereignty—and its related histories, perspec-
tives, and identities—is embedded within the specific social relations in which
it is invoked and given meaning. How and when it emerges and functions
are determined by the “located” political agendas and cultural perspectives
of those who rearticulate it into public debate or political document to do
a specific work of opposition, invitation, or accommodation. It is no more
possible to stabilize what sovereignty means and how it matters to those who
invoke it than itis to forget the historical and cultural embeddedness of indige-
nous peoples’ multiple and contradictory political perspectives and agendas
for empowerment, decolonization, and social justice.?®

The challenge, then, to understand how and for whom sovereignty matters
is to understand the historical circumstances under which it is given meaning.
There is nothing inherent about its significance. Therefore it can mean some-
thing different during its original uses in the politico-theological discourses
of the Catholic church than it did during Marshall’s delivery of the Supreme
Court’s decision in Worcester v. Georgia, differing again in its links to concepts
of self-determination and human rights and in the contexts of Alaskan Native,
Native Hawaiian, or Maori or Aborigine struggles.

Understanding the problems of translating indigenous concepts of law,
governance, and culture through the discourses of sovereignty requires un-
packing the social forces and historical conditions at each moment when it is
invoked as well as the social relations in which it functions. How did those
forces cohere? What social conditions were the social actors confronting?
What kinds of identities did they have stakes in claiming and asserting? In
relationship to what other identities?77

Concurrent with associating sovereignty with self-determination has been
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its linking to self-government.”® In locating sovereignty within the idea of peo-
ples who are collective political entities with inherent rights to decide their
own laws and practice their own cultures, self-government has emerged as
an attendant concept to signify rights to determine, practice, and transform
multiple forms of social organization—in effect to decolonize social institu-
tions from federal/state paternalism and to reformulate them along the lines
of distinctive cultural perspectives. This is evident in everything from efforts
to revitalize traditional forms of education and health care to reclamations of
legal traditions and practices.

For instance a myriad of First Nation organizations in Canada—such as
the Native Women’s Association of Canada, Indian Women for Indian Rights,
Assembly of First Nations, Native Council of Canada, Inuit Committee on
National Issues, Inuit Tapirisat of Canada, Inuit Women’s Association, and
the Métis National Council—have almost unilaterally (though with important
differences among them in political perspectives) made the assumption of
band/reserve control over social programs and services like education, health
care, child welfare, resource management, and economic development a key
aspect of their movements to sovereignty by self-government. They have ar-
gued that not only should their unique cultural perspectives regarding ed-
ucation, health care, family, environmentalism, and communalism inform
the structure and administration of these various types of social institutions
but that sovereignty itself is a vacuous idea for indigenous peoples without
providing for and guaranteeing their means and abilities to exercise it.7

Similarly, many indigenous peoples have revitalized their laws and legal
practices in the contexts of their own juridical epistemologies and justice
systems. ° Several groups in Canada have returned to the model of the talking
circle for deciding sentencing terms.® The Navajo have introduced the Peace-
makers Court for mediation. 32 These efforts have been characterized by serious
attention to inherited beliefs, stories, and ceremonies as well as a concern as to
how best to entrench these cultural perspectives and practices within “tribal”
law.%

One of the most powerful examples of these efforts is their implication for
reforming nation-state policy, indicated by Australia’s high court decision in
Mabo v. Queensland in 1992. Eddie Koiki Mabo, Sam Passi, David Passi, Celuia
Mapo Salee, and James Rice filed a legal claim of ownership to their “pre-
conquest” lands on the island of Mer in the Torres Straight between Australia
and Papua New Guinea. Their claim was based on their unique legal customs
for naming (singing) territorial occupation, use, and responsibility. They ar-
gued that the said customs superseded English title, which had been illegally
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asserted without proper treaty or purchase in violation of the principles out-
lined in England’s own Proclamation and wrongly justified on the basis of
Marshall’s discovery doctrine. 3

In response to the claim, the high court of Australia required Queensland
to determine the facts of the case. However, while the case was still pending,
Parliament passed the Torres Strait Islands Coastal Act, which stated that “any
rights that Torres Strait Islanders had to land after the claim of sovereignty
in 1879 is hereby extinguished without compensation.”® The challenge to the
act was taken to Australia’s high court in Mabo v. Queensland. 3¢

In what would be an unprecedented ruling until Canada’s Supreme Court
decision in Delgamuukw v. British Columbia in 1997, Australia’s high court found
that indigenous customary law was a valid body of legal precedence for decid-
ing aboriginal title. It held that title existed prior to Captain James Cook’s maps
of the area and the formal establishment of the neighboring English colony
of New South Wales in 1788. The ruling overturned the discovery doctrine
on which England had asserted title to indigenous territories in Australia. In
recognizing that prior title in the lands existed with the Aborigines, the high
courtacknowledged thatindigenous title still existed in any region where it had
not been legally ceded.? Following the court’s ruling, Parliament passed the
Native Title Act in 1993, which provided indigenous peoples with the means
to claim territorial rights to unalienated lands. These statutes have not only
reversed the precedence for determining aboriginal title through discovery in
Australia but have affirmed indigenous customary law as a credible source of
precedence in matters of national jurisdiction. 38

What all of these various political movements indicate is an attempt by
indigenous peoples to be recognized as sovereigns and to be related to by their
nation-states as forming legitimate governments with rights to direct their
own domestic policies and foreign affairs, unmediated by the regional con-
tours of state/provincial politics and corporate interests. Unevenly but steadily,
the movements have impacted the direction of national law and policy, as
nation-states have been held accountable to the increasing validation of indige-
nous epistemologies in matters of territorial rights and governance. Corollary
terms like nations within and government-to-government have been deployed by in-
digenous peoples to position themselves as comprising fully self-determining
political entities invested with the power to be related to as sovereigns in
matters ranging from treaty to intellectual property rights.?

Indigenous opposition to being characterized as minorities by self-defining
as peoples with the sovereignty of self-determination and self-government has
met the challenge of conservative political interests that deploy the discourses
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of reverse racism to contest the terms of indigenous legal status, treaty and
land rights, and economic self-sufficiency. The argument goes that indigenous
peoples are only receiving these special funds and services on the basis of race
and that such funds and services are therefore unconstitutionally discriminat-
ing against non-indigenous people. %

In the United States these discourses have been profoundly informed by
anti—Affirmative Action movements that work to portray federal and state
funding and services to indigenous peoples as nothing more than special
benefits for a racial/minority group that perpetuates reverse discrimination.
Therein anti-gaming, anti-recognition, and anti-sovereignty movements have
coalesced by the reracialization of indigenous status and rights. Given their
successes in challenging civil rights principles in university admissions and
fellowship programs, and in recent Supreme Court decisions such as Rice v.
Cayetano in 2000, many indigenous peoples in the United States and in U.S.
territories such as Puerto Rico, Guam, and Samoa are justifiably concerned
about the long-term implications of these efforts for treaty and land rights. ¢

These tensions likewise inform the now twenty-year revision process for
the Declaration on the Rights of Indigenous Peoples, as member nations of the UN
resist including the identification of indigenous groups as peoples because of
the legal status that this would imply. At the UN meetings on race and human
rights in South Africa in 2001, some nations conceded to the use of the term
peoples as long as it was explicitly stripped of its legal connotations. As a result,
indigenous peoples are identified as peoples in the Declaration but only as a
matter of semantics. 9

Reverberations

Despite the strategic deployments of sovereignty, many indigenous scholars
have criticized its proliferation within indigenous discourses because of its
etymological origins within European colonial law and Christian ideologies.
In “International Law and Politics: Toward a Right to Self-Determination for
Indigenous Peoples,” Shawnee scholar Glenn T. Morris writes: “Indigenous
peoples, as all colonized peoples, have come to realize the importance of
semantics in their quest for self-determination.”% As the ideological forces
of colonialism bear down through the etymological origins, meanings, and
histories of sovereignty, Morris questions “the usefulness of forcing indigenous
reality into the forms [semantics] developed by Europeans.”% Morris even
anticipates an emergent field of inquiry within indigenous studies focusing on
indigenous epistemologies of law and governance that move past the colonial
legacies of concepts like sovereignty and nationhood.
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A similar perspective is articulated by Mohawk scholar and activist Taia-
iake Alfred in Peace, Power, Righteousness: An Indigenous Manifesto (1999) and
“Sovereignty” (in this volume):

But few people have questioned how a European term and idea—
sovereignty is certainly not Sioux, Salish, or Iroquoian in origin—
came to be so embedded and important to cultures that had their
own systems of government since the time before the term sovereignty
was invented in Europe. Fewer still have questioned the implications
of adopting the European notion of power and governance and using
it to structure the postcolonial systems that are being negotiated and
implemented within indigenous communities today. %

For Morris, Alfred, and other indigenous theorists, sovereignty fails to inter-
rogate the ideological bases on which it has emerged and functioned as a
category. Accordingly, using it to theorize indigenous histories, governments,
and epistemologies is not merely problematical but faulty because such con-
figurations are perceived to distort rather than translate the representation
and so understanding of indigenous epistemologies, laws, governments, and
cultures. In order to decolonize indigenous peoples, they explain, a return to
indigenous epistemologies and languages is required.

Paradoxically, Morris, Alfred, and others anticipate the need for a body of
scholarship that has chosen to represent itself as “intellectual sovereignty.” 9
What is common among these various writings is the explicit attempt by
indigenous scholars to decolonize the theoretical and methodological per-
spectives used within analyses of indigenous histories, cultures, and identities
from the legacies of intellectual colonialism. Fierce criticisms of the exploita-
tive research practices of anthropology (ethnography) and history parallel at-
tempts to revitalize and legitimize indigenous epistemologies as valid bodies
of knowledge.9”

What is interesting about the term “intellectual sovereignty” is its link to
ongoing political and cultural movements working to rearticulate the rights of
indigenous peoples to sovereignty by self-determination and self-government.
While problematical for its occasional invocation of or reliance on racial-
ized notions of cultural integrity and traditionalism, intellectual sovereignty
has situated itself as a part of the various sociopolitical movements toward
sovereignty, self-determination, and self-government and is understood by its
authors to be an integral aspect of the configuration and import of their in-
tellectual work. % Given ongoing social forces of intellectual exploitation and
appropriation, it is understandable that indigenous scholars would want to
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mark their projects as oppositional by situating them as part of a sociopolitical
movement for sovereignty. %

Conclusion

Sovereignty is historically contingent. What it has meant and what it currently
means belong to the political subjects who have deployed and are deploying it
to do the work of defining their relationships with one another, their political
agendas, and their strategies for decolonization and social justice. Therefore to
understand how it matters and for whom, sovereignty must be situated within
the historical and cultural relationships in which it is articulated. The specific
social conditions that produce its meanings must be considered. This is not
to say that etymology is unimportant. Sovereignty carries the horrible stench
of colonialism. It is incomplete, inaccurate, and troubled. But it has also been
rearticulated to mean altogether different things by indigenous peoples. In its
link to concepts of self-determination and self-government, it insists on the
recognition of inherent rights to the respect for political affiliations that are
historical and located and for the unique cultural identities that continue to
find meaning in those histories and relations.
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AFTER LYNDON B. JonnsoN had been elected he came before the
American people with his message on Vietnam. The import of
the message was that America had to keep her commitments in
southeast Asia or the world would lose faith in the promises
of our country.

Some years back Richard Nixon warned the American people
that Russia was bad because she had not kept any treaty or
agreement signed with her. You can trust the Communists, the
saying went, to be Communists.

Indian people laugh themselves sick when they hear these
statements. America has yet to keep one Indian treaty or agree-
ment despite the fact that the United States government signed
over four hundred such treaties and agreements with Indian
tribes. It would take Russia another century to make and break
as many treaties as the United States has already violated.

Since it is doubtful that any nation will ever exceed the record
of the United States for perfidy, it is significant that statesmen
such as Johnson and Nixon, both professional politicians and
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opportunists of the first magnitude, have made such a fuss about
the necessity of keeping one’s commitments. History may well
record that while the United States was squandering some one
hundred billion dollars in Vietnam while justifying this bloody
orgy as commitment-keeping, it was also busy breaking the
oldest Indian treaty, that between the United States and the
Seneca tribe of the Iroquois Nation, the Pickering Treaty of
1794

After the Revolution it appeared necessary to the colonies,
now states in the new confederation, that in order to have peace
on the frontier a treaty would have to be signed with the
Iroquois of New York. George Washington sent a delegation to
Iroquois country headed by Timothy Pickering. In return for
peace and friendship the United States promised to respect the
lands and boundaries which the Iroquois had set for themselves
and never to disturb the Indians in the use of their land. The
United States also affirmed its promise that it would never
claim the Indian lands.

In the early 1960’s, however, a dam was built which flooded
the major part of the Seneca reservation. Although the tribe hired
their own engineer and offered an alternative site on which the
dam would have been less expensive to construct and more
efficient, the government went ahead and broke the treaty,
taking the land they had decided on for the dam.

It has been alleged by people who had reason to know that
this dam was part of the price of keeping Pennsylvania in line
for John F. Kennedy at the 1960 Democratic convention.

Article III of the Pickering Treaty read:

Now the United States acknowledge all the land within the afore-
mentioned boundaries, to be the property of the Seneka nation;
and the United States will never claim the same, nor disturb the
Seneka nation, nor any of the Six Nations, or of their Indian
friends residing thereon and united with them, in the free use and
enjoyment thereof; but it shall remain theirs, until they choose to
sell the same to the people of the United States, who have the
right to purchase.
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Rather than having a choice as to whether or not to sell to
the United States, the Senecas were simply forced to sell. It
was a buyer’s market.

Hucksterism and land theft have gone hand in hand in
American history. The tragedy of the past is that it set precedents
for land theft today when there is no longer any real need to
steal such vast areas. But more damage is being done to Indian
people today by the United States government than was done
in the last century. Water rights are being trampled on. Land
is being condemned for irrigation and reclamation projects.
Indian rights are being ground into the dirt.

It is fairly easy to trace the principal factors leading to the
great land steals. The ideological basis for taking Indian land
was pronounced by the Christian churches shortly after the
discovery of the New World. when the doctrine of discovery
was announced.

Discovery negated the rights of the Indian tribes to sov-
ereignty and equality among the nations of the world. It took
away their title to their land and gave them the right only to
sell. And they had to sell it to the European nation that had
discovered their land.

Consequently the European nation—whether England, France,
Spain, or Holland—that claimed to have discovered a piece of
land had the right to that land regardless of the people living
there at the time. This was the doctrine of the Western world
which was applied to the New World and endorsed as the
will of God by the Christian churches of western Europe.

As early as 1496 the King of England, head of the English
church, commissioned John Cabot to discover countries then un-
known to Christian peoples and to take possession of them in the
name of the English king. In Cabot’s commission was the pro-
vision that should any prior Christian title to the land be dis-
covered it should be recognized. Christianity thus endorsed and
advocated the rape of the North American continent, and her
representatives have done their utmost to contribute to this
process ever since.
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After the Revolution the new United States adopted the doc-
trine of discovery and continued the process of land acquisition.
The official white attitude toward Indian lands was that dis-
covery gave the United States exclusive right to extinguish
Indian title of occupancy either by purchase or conquest.

It turned out that the United States acquired the land neither
by purchase nor by conquest, but by a more sophisticated tech-
nique known as trusteeship. Accordingly few tribes were de-
feated in war by the United States, fewer still sold their land to
the United States, but most sold some land and allowed the
United States to hold the remainder in trust for them. In turn,
the tribes acknowledged the sovereignty of the United States in
preference to other possible sovereigns, such as England, France,
and Spain. From this humble beginning the federal government
stole some two billion acres of land and continues to take what
it can without arousing the ire of the ignorant public.

This fight for land has caused much bitterness against the
white man. It is this blatant violation of the treaties that
creates such frustration among the Indian people. Many wonder
exactly what their rights are, for no matter where they turn
treaties are disregarded and laws are used to deprive them of
what little land remains to them.

The original import of the treaties was allegedly to guarantee
peace on the frontier. And the tribes generally held to their
promises, discontinued the fighting, and accepted the protection
of the United States over their remaining lands. Yet submission
became merely the first step from freedom to classification as
incompetents whose every move had to be approved by govern-
ment bureaucrats.

Incompetency was a doctrine devised to explain the distinc-
tion between people who held their land free from trust restric-
tions and those who still had their land in trust. But it soon
mushroomed out of proportion. Eventually any decision made
by an Indian was casually overlooked because the Indian was,
by definition, incompetent.

Indians often consider the history of the Jews in Egypt. For
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four hundred years these people were subjected to cultural and
economic oppression. They were treated as slaves without rights
and property although the original promise of the Pharoah to
Joseph, like the Indian treaties, spelled out Hebrew rights. Like
the Great White Father, the Pharoah turned his back on his
former allies and began official oppression and destruction of
rights. Yet the Hebrews survived.

America’s four-hundred-year period is nearly up. Many Indians
see the necessity of a tribal regrouping comparable to the
Hebrew revival of old.

What were the treaties and agreements that the United
States violated? For the most part they were contracts signed
with tribes living in areas into which the whites moved during
the last century. Nearly a third were treaties of peace; the rest
were treaties for land cession.

Some tribes signed a number of treaties. The Chippewa and
Potawatomi signed over twenty treaties at one time or another.
The Cherokees had a number of treaties which were basically
land-cession treaties. The Sioux signed a great many treaties,
primarily peace treaties. In the Far West many treaties were
made, but never ratified by Congress, leaving them in a legalistic
limbo.

A glance at some of the obscure provisions of the treaties in-
dicates that there must have been no intention on the part of
the United States to keep them. The United States was obviously
promising things it could not, at least politically speaking, de-
liver. And the curious thing about court cases which have oc-
curred since treaty days is that legal interpretation has been
traditionally pro-Indian. Treaties must be interpreted as the
Indians would have understood them, the courts have ruled. Un-
fortunately in many cases the tribes cant even get into court
because of the ambiguous and inconsistent interpretation of their
legal status.

The concept of dependency, a favorite topic in government
agencies and Congress, originally came from the Delaware
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Treaty of September 17, 1778. Dependency, as the term is used
today, implies a group of lazy, dirty Indians loafing the day away
at the agency. Indeed, this is the precise connotation which
people love to give. But the actual provision in the Delaware
Treaty is not a social or philosophical or even political theory
of man. Rather it is a narrowly economic provision of depend-
ency, as seen in Article V:

Whereas the confederation entered into by the Delaware Nation
and the United States renders the first dependent on the latter for
all the articles of cloathing, utensils and implements of war, and it
is judged not only reasonable, but indispensably necessary, that the
aforesaid Nation be supplied with such articles from time to time,
as far as the United States may have it in their power, by a well
regulated trade . . .

Dependency, as one can easily tell from the article, was simply
a trade dependency. Nowhere was there any inkling that the
tribe would eventually be classified as incompetent. Indeed, the
very next article, Article VI, implies that the United States con-
sidered the Delawares as competent as any people on earth:

. . the United States do engage to guarantee to the aforesaid
nation of Delawares, and their heirs, all their territorial rights in
the fullest and most ample manner as it hath been bound by
former treaties, as long as they the said Delaware nation shall abide
by and hold fast the chain of friendship now entered into. And it
is further agreed on between the contracting parties should it for
the future be found conducive for the mutual interest of both
parties to invite any other tribes who have been friends to the
interest of the United States, to join the present confederation, and
to form a state whereof the Delaware nation shall be the head,
and have a representation in Congress: Provided, nothing con-
tained in this article to be considered as conclusive until it meets
with the approbation of Congress.

During the darkest days of the Revolution, in order to keep
the Indians from siding with the British and completely crushing
the new little nation, the United States held out equality and
statehood to the Delawares and any other tribes they could
muster to support the United States. But when the shooting was
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all over the Delawares were forgotten in the rush to steal their
land.

This promise was not only made to the Delawares. In Article
XII of the Hopewell Treaty of November 28, 1785 the United
States promised the Cherokee Nation:

That the Indians may have full confidence in the justice of the
United States, respecting their interest, they shall have the right to
send a deputy of their choice, whenever they think fit, to Congress.

The early dream of the Indian nations to achieve some type of
peaceful compromise and enter the United States as an equal
was brutally betrayed a generation later when, after winning
the Supreme Court case Worcester v. Georgia, the President of
the United States refused to enforce federal law and allowed
the state of Geergia to overrun the Cherokee Nation. But in
those days it was not uncommon for commissioners to promise
the most enticing things in treaties, knowing full well that the
United States would never honor them.

Treaties initially marked off the boundaries between the lands
of the Indian nations and the United States. Early treaties
allowed the tribes to punish white men violating their laws and
borders, but since any attempt by the tribes to exercise this right
was used as an incident to provoke war, that right was soon
taken away “for the Indians’ own protection.”

Besides marking boundaries, treaties defined alliances between
the United States and tribes in the eighteenth century. England
and France were still very much involved in the acquisition of
land and power on the continent and it was to the best ad-
vantage of the United States to have strong Indian allies to
prevent a European invasion of the fledgling United States. Thus
Article II of the 1791 Treaty with the Cherokees contained the
provision that

they also stipulate that the said Cherokee Nation will not hold any
treaty with any foreign power, individual state, or with individuals
of any state.
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When Indian people remember how weak and helpless the
United States once was, how much it needed the good graces of
the tribes for its very existence, how the tribes shepherded the
ignorant colonists through drought and blizzard, kept them alive,
helped them grow—they burn with resentment at the treatment
they have since received from the United States government.

It is as if a man had invited a helpless person to his home,
fed and clothed him until he was strong and able to care for
himself, only to have the person he had nursed wreak incredible
havoc on the entire household. And all this destruction in the
name of help. It is too much to bear.

Treaties were originally viewed as contracts. Many treaties
contain the phrase “contracting parties” and specify that each
party must agree to the terms of the treaty for it to be valid. It
would have seemed that, if treaties were contracts, the United
States was required under the impairment of contracts or due
process clause to protect the rights of the Indian tribes. Or at
least it so seemed to the Cherokees, Choctaws, and other tribes
who continually went to court to establish their property rights.
But, although on one occasion, New Jersey was not allowed to
break a contract with a band of the Delawares, the federal
government has not traditionaly recognized treaties as contracts.
So tribes had no recourse in the federal courts although many
treaties had provided that the tribes should have rights and that
the United States should stand behind the treaty provisions as
guarantor.

Often when discussing treaty rights with whites, Indians find
themselves being told that “We gave you the land and you
haven’t done anything with it.” Or some commentator, opposed
to the welfare state remarks, “We gave the Indians a small piece
of land and then put them on the dole and they are unable to
take care of themselves.”

The truth is that practically the only thing the white men ever
gave the Indian was disease and poverty. To imply that Indians
were given land is to completely reverse the facts of history.
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Treaties settled disputes over boundaries and land cessions.
Never did the United States give any Indian tribe any land at
all. Rather, the Indian tribe gave the United States land in
consideration for having Indian title to the remaining land
confirmed.

The August 13, 1802 Treaty with the Kaskaskias is one of the
clearest examples of this concept. When settlement was made,
it was stated in Article I that the Kaskaskias were “reserving to
themselves” certain lands. Often the phrase “to live and hunt
upon, and otherwise occupy as they shall see fit” was used to
indicate the extent of right and lands reserved (Treaty with
the Wiandot, Delaware, Ottawa, Pattawatima, and Sac, Jan-
uary 9, 1789). Or a passage might state that “the United States
[will] never interrupt the said tribes in the possession of the
lands which they rightfully claim, but will on the contrary pro-
tect them in the quiet enjoyment of the same. . .” (Treaty with
the United Tribes of Sac and Fox, November 3, 1804).

Indian rights to lands reserved by them are clearly stated in
the treaties. Article II of the Treaty with the Wiandot, Delaware,
Ottawa, Pattawatima, and Sac of January g, 1789, states that

(the United States) do by these presents renew and confirm the
said boundary line; to the end that the same may remain as a
division line between the lands of the United States of America,
and the lands of said nations, forever.

And Article III of the same treaty elaborates on the Indian title
to lands reserved:

The United States of America do by these presents relinquish and
quit claim to the said nations respectively, all the lands lying be-
tween the limits above described, for them the said Indians to live
and hunt upon, and otherwise to occupy as they shall see fit.

Similarly Article II of the Treaty with the Weas, October 2, 1818,
stated:

The said Wea tribe of Indians reserve to themselves the following
described tract of land . . .
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The United States pledged over and over again that it would
guarantee to the tribes the peaceful enjoyment of their lands.
Initially tribes were allowed to punish whites entering their lands
in violation of treaty provisions. Then the Army was given the
task of punishing the intruders. Finally the government gave up
all pretense of enforcing the treaty provisions. But it was many
years before the tribes were shocked into awareness that the
United States had silently taken absolute power over their lands
and lives.

It was not only a shock, but a breach of common decency
when Congress decided that it had absolute power over the
once-powerful tribes. When the Supreme Court also decided that
such should be the policy in Lone Wolf v. Hitchcock, the silent
conquest of unsuspecting tribes was complete.

At the turn of the century an agreement was reached with the
Kiowa, Comanche, and Apache tribes of Oklahoma in regard to
their lands. When an act ratifying the agreement was presented
before Congress in the form of a bill, a rider was placed on it
which had the effect of providing for the allotment of lands in
severalty to the members of the tribes and opening the remainder
of their reservation to white settlement.

The law was totally unrelated to the previous agreement with
the tribes. When the controversy reached the Supreme Court—
in the case of Lone Wolf, a Kiowa leader, versus Hitchcock,
then Secretary of the Interior—to enjoin the Interior Department
from carrying out the allotment, the Supreme Court ruled against
the tribes. It laid down the principle that the tribes had no title
to the land at all. Rather the land was held by the United States
and the tribes had mere occupancy rights. Therefore the power
of Congress to dictate conditions of life and possession on the
reservations was limited only by its own sense of justice.

That decision slammed the door on the question of morality
and justice. It was like appointing a fox to guard the chicken
coop. Under the theory expounded in Lone Wolf the Indians
had no chance whatsoever to acquire title or rights to lands
which had been theirs for centuries. And without the power to
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acquire rights, they were cut loose from dll power to enforce
agreements that were generations old.

It had not been much over a century from the time when the
United States had begged for its very existence to the time when
it had broken every treaty—except the Pickering Treaty—and
made the tribes beggars on their ancestral lands. Lands of which
the United States had guaranteed to the tribes a free and un-
disturbed use became pawns in the old game of cowboys and
Indians And everywhere Indians appealed for help there stood
a man in chaps with a big black hat.

The subiect of tax exemption of Indian lands is often raised.
Most Indian tribes feel that they paid taxes for all time when
they gave up some two billion acres of land to the United States.
This, they claim, paid the bill quite a few centuries in advance.
For certainly any bargain of a contract nature would have had
to include the exemption of lands reserved and retained by the
tribes for their own use or it would have been unreasonable to
have assumed that tribes would have signed treaties.

Furthermore there is a real question about the right of the
United States to tax Indians at all. Taxing authority and power
are a function of the exercise of sovereignty. The United States
never had original sovereignty over the Indian people, merely
a right to extinguish the Indian title to land. Where, argue
Indian people when questioned, did sovereignty come from?

Certainly the treaties do not support the contentions of the
government with respect to sovereignty. The Treaty of the
United Sac and Fox tribe of November 3, 1804, is a case in
point. Article I states:

The United States receive the united Sac and Fox tribes into their

friendship and protection, and the said tribes agree to consider

themselves under the protection of the United States, and of no
other power whatsoever.
Here, certainly is not affirmation of sovereignty. At most it is a
defense pact to protect the tribes and guarantee peace for the
United States.



39 - LAWS AND TREATIES

Early statutes in the colonies exempted Indians from taxation
in Massachusetts, Connecticut, and Virginia and some of these
still exist today. Each Thanksgiving the Virginia Indians still take
a turkey, deer, clams, and other treaty payments to the Gov-
ernor’s mansion to fulfill their part of the treaty. The state of
Virginia, at least, has kept its part of the treaty with the Virginia
Indians.

Perhaps the clearest expression of exemption from taxation is
contained in the Treaty of September 29, 1817, with the Wyan-
dot, Seneca, Delaware, Shawanese, Potawatomees, Ottawas, and
Chippeway. This treaty states in Article XV that

The tracts of land herein granted to the chiefs for the use of the

Wyandot, Shawnese, Seneca and Delaware Indians, and the re-

serve for the Ottawa Indians, shall not be liable to taxes of any

kind so long as such land continues the property of the said Indians.
Succeeding treaties generally provided for lands to be held “as
Indian lands are held.” From this practice tribes have felt that
their lands were tax free and the federal government has upheld
the taxation theory of the tribes, although with an added twist.
Current federal theory indicates the federal government sup-
ports tax exemption on the basis of its trusteeship rather than on
the basis of its long-standing treaty promises.

Courts have generally upheld tribal claims to tax exemption.
In The Kansas Indians, a Supreme Court case of the last century,
Kansas was prohibited from taxing the lands of the Shawnees
because they still kept their tribal entity intact and maintained
their relationship with the federal government.

Such a decision would seem to indicate that tax exemption is
a general right of Indian tribes based upon their cessions of land
in the last century. Later courts have found reasons for tax ex-
emption all the way from such exotic theories as Indians being
a federal activity to a vague and generalized purpose of re-
habilitation of the individual Indian, whose progress would be
impeded by taxation.

Because taxation is such a nebulous and misunderstood con-
cept, the general public usually believes that Indians get away
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with millions of dollars of tax-free money. In fact, as has been
pointed out many times, the income from taxing the entire
Navajo reservation, some sixteen million acres, would be less
than the income from taxing a large bank building in downtown
Phoenix.

Another primary concern of the Indian people through the
years has been the protection of their hunting and fishing rights.
In the early days Indians preferred to feed themselves by hunt-
ing and fishing, and some tribes refused to move or change
reservations until they were assured that there would be plenty
of game available to feed their people.

The first few years after the Revolution saw a great movement
of settlers westward, and although Indians ceded land, they
rarely gave up their hunting rights on the land sold. The Treaty
of Augnst 3, 1795, with the Wyandots, Delawares. Shawanoes.
Ottawas, Chippewa, Putawatimes, Miamis, Eel-River, Weea’s,
Kickapoos, Piankashaws, and Kaskaskias states in

Article VII: The said tribes of Indians, parties to this treaty, shall be
at liberty to hunt within the territory and lands which they have
now ceded to the United States, without hinderance of molestation,
so long as they demean themselves peaceably, and offer no injury to
the people of the United States.

Recent conflicts between Indian people and the states of
Idaho, Washington, and Oregon have stemmed from treaty
provisions such as these by which Indian people reserved for
themselves an easement on lands they ceded for hunting and
fishing purposes. Today hunting and fishing are an important
source of food of poverty-stricken Indian peoples, but they are
merely a sport for white men in the western Pacific states. Yet
the states insist upon harassment of Indian people in continual
attempts to take by force what they promised a century earlier
would be reserved for Indians forever.

It is the actions of scattered, yet powerful groups of white
men breaking the treaties that cause nearly all of the red-white
tensions today. Foremost of the whites violating Indian treaties
have been the fish and game departments in Washington,
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Oregon, Wisconsin, and Nevada and the Corps of Army Engi-
neers.

Recently the Supreme Court once again had an Indian fishing
case before it and the decision was so vague and indecisive that
neither Indians nor the state could determine the next course of
action.

The fishing controversy can be stated simply. Indians have
reserved the right to hunt and fish off the reservation because
there was not sufficient game on the reservations to feed their
families. In the meantime, powerful sportsmen’s clubs of over-
weight urbanites who go into the woods to shoot at each other
each fall, have sought to override Indian rights, claiming con-
servation as their motive.

Meanwhile the general public has sat back, shed tears over
the treatment of Indians a century ago, and bemoaned the plight
of the Indian. In many instances, when the tribes have attempted
to bring their case before the public, it has turned a deaf ear,
claiming that the treaties are some historical fancy dreamed up
by the Indian to justify his irresponsibility.

This despite the fact that during the period before the War
of 1812 the United States government hurriedly sent emissaries
to the western tribes and tried to force them to choose sides
against Great Britain. Again when the life of the small nation
was hanging in the balance, the United States was eager to
have the support of the Indian tribes.

Article II of the Treaty with the Wyandots, Delawares, Shaw-
anese, Senecas, and Miamies of July 22, 1814, provided that:

The tribes and bands abovementioned, engage to give their aid to
the United States in prosecuting the war against Great Britain, and
such of the Indian tribes as still continue hostile; and to make no
peace with either without the consent of the United States the
assistance herein stipulated for, is to consist of such a number of
their warriors from each tribe, as the president of the United
States, or any officer having his authority therefore, may require.

Within a generation these same tribes that fought and died for



CUSTER DIED FOR YOUR SINS - 42

the United States against Great Britain were to be marched to
the dusty plains of Oklahoma, dropped in an alien and disease-
ridden land, and left to disappear. Hardly had the war been
concluded when the first of a series of removal treaties began to
force the tribes west across the Mississippi, first to Missouri and
Arkansas, then on to Oklahoma. By 1834 the United States had
pretty well cleared the eastern states of the former Indian allies.

On reviewing the record of the United States in its Indian
treaties, it seems humorous to Indian people to hear the out-
raged cries against Communist domination and infidelity. In-
deed, Czechoslovakia and Hungary got off easier with Russia
than did America’s allies in the War of 1812 And few Com-
munist satellites have been treated as have the Five Civilized
Tribes whose treaty rights were declared in the Supreme Court
and vet who were powerless against the perfidy of Andrew
Jackson.

Perhaps the greatest betrayal of Indian people was the treat-
ment accorded the Choctaws. Treaty after treaty was signed
with the Choctaws, one of the so-called Five Civilized Tribes
(because they were so like white men), until the final treaty
of Dancing Rabbit Creek forced them across the Mississippi to
the parched plains of Oklahoma. The Choctaws stubbornly re-
sisted each encroachment but were finally forced to make the
long trek westward.

In an earlier treaty, ten years prior to Dancing Rabbit Creek,
the Choctaws had asked for a provision guaranteeing that the
United States would never apportion the lands of the tribe, as
they preferred to hold their lands in common. So in the Treaty
of January 20, 1825, Article VII, the United States provided that
“the Congress of the United States shall not exercise the power
of apportioning the lands.”

Just prior to the admission of Oklahoma as a state, the lands
of the Choctaw were allotted, although a minority opinion in
the report on the Dawes Allotment Act stated that perhaps the
Choctaw method of holding land in common was superior to
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that of the white man because there was so little poverty among
the members of the Five Civilized Tribes.

Today the Choctaws and people of the other “Civilized” Tribes
are among the poorest people in America. Their little allotments
have been subdivided and grown smaller. As they are sold the
people move into friends’ and neighbors’ allotments, huddling
there in absolute destitution.

During the drive to sever federal services in the 1950’s the
Choctaws were talked into agreeing to terminate the federal
responsibilities. Over the last ten years they have waged a con-
tinual fight to postpone the time when they must surrender all
lands, rights, and services. The condition of the people is so bad
that only a massive crash program of development can save the
tribe from its poverty. Yet in. the ten years since termination
was proposed the tribe and its members have even been denied
the use of loan funds from the Interior Department which could
be used to develop projects that would employ Choctaws.

There has been another side to the machinations of the United
States government against the Indian tribes, however, and that
was the unilateral action of the Congress. Paralleling treaty
negotiations, throughout history statutes were continually passed
by Congress to regulate Indian Affairs. Although a treaty would
promise one thing, subsequent legislation, designed to expand
the treaty provisions, often changed the agreements between
tribe and federal government completely.

Continual infringement on treaty rights by statute rarely
reached the ears of the tribesmen in time to remedy the situa-
tion either by further agreements or appeals to conscience. Some
actions were outright thefts of land, such as the wholesale give-
away to railroads for construction purposes. Other detrimental
laws were overtly philanthropic and seemed to reflect just deal-
ings between the Congress and the tribes. But in all respects,
the beneficial aspects of Congressional actions affecting Indian
tribes have been so minute that they are irrelevant.

Congress has passed a number of important pieces of legisla-



CUSTER DIED FOR YOUR SINS - 44

tion which pertain to the relationships between the United
States government and the various Indian tribes. Some of these
stand out over the years as landmarks in the ever-changing
federal policy.

Even prior to the Constitution, the Northwest Ordinance,
passed by the Congress of the Articles of Confederation, out-
lined a lofty attitude and policy for dealing with Indian people:

The utmost good faith shall always be observed towards the In-
dians; their land and property shall never be taken from them
without their consent; and in the property, rights, and liberty, they
never shall be invaded or disturbed, unless in just and lawful wars
authorized by Congress; but laws founded in justice and humanity
shall from time to time be made for preventing wrongs being done to
them, and for preserving peace and friendship with them.

It was just a short time later that the Treaty with the Delawares,
discussed above, was signed and the big push westward over
the prostrate bodies of slaughtered Indians was begun.

Subsequent policies have generally referred to the policy of
humanity and justice initially outlined by the Northwest Ordi-
nance. Many a land steal has been covered up with the gen-
eralities of the Northwest Ordinance.

Certain influential white men knew quite early that the shores
of the Great Lakes, particularly Lake Superior, contained im-
mense deposits of copper and other minerals. And there was a
desperate need for copper in early America. On April 16, 1800,
a Joint Resolution was passed in Congress authorizing the Presi-
dent to determine whether Indian title to copper lands adjacent
to Lake Superior was still valid and, if so, the terms on which
Indian title could be extinguished.

In the Treaty of August 5, 1826, almost as if it were an after-
thought, an article (III) stated:

The Chippewa tribe grant to the government of the United States

the right to search for, and carry away, any metals or minerals from

any part of their country. But this grant is not to affect the title of
the land, nor the existing jurisdiction over it.

The Chippewas, in the dark as to the importance of their mineral
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wealth, signed the treaty. This was the first clear-cut case of
fraudulent dealings on the part of Congress. Certainly no one
could have accused the Congress of “utmost good faith.”

Close examination of subsequent Congressional dealings shows
a record of continued fraud covered over by pious statements
of concern for their wards.

The basis for Congressional interference into the realm of
Indian activities was originally the third clause in section 8 of
Article I of the Constitution, which declared that Congress had
the “power to regulate Commerce . . . with the Indian tribes.
.. .7 From this obscure phrase—which if we reread the early
Delaware treaty was to provide the Delaware with modern
utensils they needed—came the full-blown theory of the in-
competency of the Indian, his wardship, and the plenary power
of Congress to exercise its whim over Indian people.

The next important statute referring to the Indian people was
the Act of March 3, 1819 (3 Stat 679), which was entitled “An
act making provision for the civilization of the Indian tribes ad-
joining the frontier settlements.” This act stipulated that:

. . . for the purpose of providing against the further decline and final
extinction of the Indian tribes adjoining the frontier settlements of
the United States, and for introducing among them the habits and
arts of civilization, the President of the United States shall be, and he
is hereby authorized, in every case where he shall judge improve-
ment in the habits and condition of such Indians practicable, and
that the means of instruction can be introduced with their own con-
sent, to employ capable persons of good moral character, to instruct
them in the mode of agriculture suited to their situation . . .

In essence, although the treaties read that the United States
would never disturb the tribes on the land they had reserved to
themselves, Congress determined that it had the right to make
Indians conform to their idea of civilization and outlined the
great legislative attempt to make them into farmers.
Practically all subsequent legislation has revolved around the
Congressional desire to make Indians into white farmers. Most
laws passed to administer Indian lands and property have re-
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flected the attitude that, since Indians have not become suc-
cessful white farmers, it is perfectly correct to take their land
away and give it to another who will conform to Congressional
wishes.

One of the two most important laws passed in the last century
was the Indian Trade and Intercourse Act of June 30, 1834
(4 Stat 729). This act concentrated mainly on the trade aspect
of Indian Affairs and was supplemented by a companion act
outlining the Bureau of Indian Affairs and its duties. From these
two acts came the immense power of the Department of the
Interior over the lives and property of the Indian people.

The other important law of the last century was the General
Allotment Act, or the Dawes Act, passed in 1887 and amended
in 1891, 1906, and 1910 until it included nearly every tribe in
the country. The basic idea of the Allotment Act was to make the
Indian conform to the social and economic structure of rural
America by vesting him with private property.

If, it was thought, the Indian had his own piece of land, he
would forsake his tribal ways and become just like the white
homesteaders who were then flooding the unsettled areas of
the western United States. Implicit in the ideology behind the
law was the idea of the basic sameness of humanity. Just leaving
tribal society was, to the originators of the law, comparable to
achieving an equal status with whites.

But there was more behind the act than the simple desire
to help the individual Indian. White settlers had been clamoring
for Indian land. The Indian tribes controlled nearly 135 million
acres. If, the argument went, that land were divided on a per
capita basis of 160 acres per Indian, the Indians would have
sufficient land to farm and the surplus would be available to
white settlement.

So the Allotment Act was passed and the Indians were allowed
to sell their land after a period of twenty-five years during which
they were to acquire the management skills to handle the land.
However, nothing was done to encourage them to acquire these
skills and consequently much land was immediately leased to
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non-Indians who swarmed into the former reservation areas.

By 1934 Indians had lost nearly go million acres through land
sales, many of them fraudulent. The basic device for holding
individual lands was the trust, under which an Indian was de-
clared to be incompetent. Indians were encouraged to ask for
their papers of competency, after which land was sold for a
song by the untutored Indian who had never heard of buying
and selling land by means of a paper.

Many Indians sold their land for a mere fraction of its value.
Others received title to their land and lost it through tax sales.
In general the policy was to encourage the sale of Indian lands,
as it was believed that this process would hasten the integration
of Indians into American society.

The churches strongly supported the Dawes Allotment Act as
the best means available of Christianizing the tribes. Religion
and private property were equated in the eyes of many church-
men. After all, these were the days when ]J. P. Morgan used to
take entire trainloads to the Episcopal conventions and John D.
Rockefeller had his Baptist advisor helping him distribute his
wealth, Wealth was an index of sainthood.

Bishop William H. Hare, noted missionary bishop of the
Episcopal Church, is said to have remarked that the Allotment
Act would show whether the world or the church was more
alert to its opportunity. In other words, it was to be a race
between the stealers of men’s land and the stealers of men’s
souls for two unrelated goals—go million acres of land and the
Christianizing of some of the feathered friends who lived on
those lands.

It was, of course, no contest. The church came in a dead last.
Indians were not magically turned into white, churchgoing
farmers by their little plot of ground. Sharper white men than
the missionaries, representing the Christians’ traditional oppo-
nent, easily won the contest. And the American Indians were
the losers. But at least they had the comfort of hearing the
missionaries’ sermons against greed.

Gone apparently was any concern to fulfill the articles of
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hundreds of treaties guaranteeing the tribes free and undisturbed
use of their remaining lands. Some of the treaties had been
assured by the missionaries. The Indians had not, however, been
given lifetime guarantees.

Perhaps the only bright spot in all of Indian-Congressional
relations came at the beginning of the New Deal. Backed by a
sympathetic President and drawn up by scholar John Collier—
probably the greatest of all Indian commissioners—the Indian
Reorganization Act was passed in 1934.

This act, known popularly as the Wheeler-Howard Act, pro-
vided for self-government of the reservations by the Indian
residents. Written into the law was a prohibition on further
allotment of Indian lands and provisions for land consolidation
programs to be undertaken by the tribal councils in order to
rebuild an adequate land base.

In many cases the Indian Bureau was authorized to buy land
for landless Indians and to organize them as recognized tribal
groups eligible for governmental services. Programs for rehabili-
tation were begun, Indians were given preference in hiring
within the Bureau of Indian Affairs, and a revolving loan fund
for economic development was created. Overall the IRA was a
comprehensive piece of legislation which went far beyond previ-
ous efforts to develop tribal initiative and responsibility, but one
provision was unfortunate. Once having voted down the accept-
ance of the provisions of the act, a reservation was forbidden
from considering it again.

Unfortunately, Indian tribes were given only a short ten years
under this act to bring themselves to an economic and social
standard equal with their white neighbors. Following World
War II the Congressional policy toward Indian self-government
was to change radically. But that story deserves a special chapter
in this book.

In looking back at the centuries of broken treaties, it is clear
that the United States never intended to keep any of its promises.
Like other areas of life, the federal government adapted its
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policies to the expediency of the moment. When the crisis had
passed, it promptly proceeded on its way without a backward
glance at its treachery.

Indian people have become extremely wary of promises made
by the federal government. The past has shown them that even
the most innocent-looking proposal is often fraught with impli-
cations the sum total of which is loss of land.

Too often the attitude of the white man was, “Tell the Indians
anything to keep them quiet. After they are settled down we
can do what we want to do.” Alvin Josephy brings this attitude
out magnificently in his book The Nez Perce Indians and the
Opening of the Northwest.

“What,” people often ask, “did you expect to happen? After
all, the continent had to be settled, didn’t it?”

We always reply, “Did it?” And continue, “If it did, did it
have to be settled in that way?” For if you consider it, the con-
tinent is now settled and yet uninhabitable in many places today.

There were many avenues open for the government besides
wholesale theft. In Canada, for example, there are Indian reserva-
tions in every province. Indians have not had their basic gov-
ernmental forms disturbed. They still operate with chiefs and
general councils. Nor were they forced to remove themselves
whenever and wherever the white man came. Nor did they have
their lands allotted and then stolen piece by piece from under
them,

It would have been fairly simple for the federal government
to have provided a special legal status whereby Indian rights
would have vested while keeping their original sovereignty and
entitlements of self-government. There was no need for the gov-
ernment to abruptly change from treaty negotiations to a pro-
gram of cultural destruction, as it did in 1819 with its Indian
assimilation bill. And when the Five Civilized Tribes had
adapted to a semi-white political structure the government could
have supported the great experiment of the Cherokees instead
of removing them to Oklahoma.

Even in the closing years of the last century, when the tribes
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had by and large adapted from hunters to ranchers, the govern-
ment could have kept its promises and left the tribes alone. There
was no reason for it to allot the lands of the Choctaw. The
United States had promised never to do so. Yet, in large measure,
if there is Indian poverty today—and Indians rank lowest of any
group in every conceivable statistic used to measure poverty—it is
the fault of the United States government.

The betrayal of treaty promises has in this generation created
a greater feeling of unity among Indian people than any other
subject. There is not a single tribe that does not burn with re-
sentment over the treatment it has received at the hands of an
avowedly Christian nation. New incidents involving treaty rights
daily remind Indian people that they were betrayed by a govern-
ment which insists on keeping up the facade of maintaining its
commitments in Vietnam.

The complicity of the churches too is just beginning to be
recognized. After several hundred years of behind-the-scenes
machinations, the attempt of the churches to appear relevant to
the social needs of the 1960’s is regarded as utter hypocrisy by
many Indian people. If, they argue, the churches actually wanted
justice, why haven’t they said or done anything about Indian
rights? Why do they continue to appear in bib-overalls at the
Poor People’s March? Why do they wait until a problem is nearly
solved and then piously proclaim from the pulpits that they have
discovered that the movement is really God’s will?

Even today Indian rights are stuck in a legalistic limbo from
which there is apparently no escape. When a tribe tries to get its
rights defined it is politely shunted aside. Some tribes have gone
to the Supreme Court to seek relief against the United States by
claiming a violation of their rights as wards. They have been
told in return that they are not wards but “dependent domestic
nations.” And when other tribes have sought relief claiming that
they are dependent domestic nations, they have been told they
are “wards of the government.”

Under the laws and courts of the present there is no way for
Indian people to get the federal government to admit they have
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rights. The executive branch of the government crudely uses
Indian lands as pawns in the great race to provide pork-barrel
agencies with sufficient dam-building projects to keep them busy.

Until America begins to build a moral record in her dealings
with the Indian people she should not try to fool the rest of the
world about her intentions on other continents. America has al-
ways been a militantly imperialistic world power eagerly grasp-
ing for economic control over weaker nations.

The Indian wars of the past should rightly be regarded as the
first foreign wars of American history. As the United States
marched across this continent, it was creating an empire by wars
of foreign conquest just as England and France were doing in
India and Africa. Certainly the war with Mexico was imperialis-
tic, no more or less than the wars against the Sioux, Apache,
Utes, and Yakimas. In every case the goal was identical: land.

When the frontier was declared officially closed in 18go it was
only a short time before American imperialistic impulses drove
this country into the Spanish-American War and the acquisition
of America’s Pacific island empire began. The tendency to con-
tinue imperialistic trends remained constant between the two
world wars as this nation was involved in numerous banana wars
in Central and South America.

There has not been a time since the founding of the republic
when the motives of this country were innocent. Is it any wonder
that other nations are extremely skeptical about its real motives
in the world today?

When one considers American history in its imperialistic light,
it becomes apparent that if morality is to be achieved in this
country’s relations with other nations a return to basic principles
is in order. Definite commitments to fulfill extant treaty obliga-
tions to Indian tribes would be the first step toward introducing
morality into American foreign policy.

Many things can immediately be done to begin to make amends
for past transgressions. Passage of federal legislation acknowledg-
ing the rights of the Indian people as contained in the treaties
can make the hunting and fishing rights of the Indians a reality.
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Where land has been wrongfully taken—and there are few
places where it has not been wrongfully taken—it can be restored
by transferring land now held by the various governmental de-
partments within reservation boundaries to the tribes involved.
Additional land in the public domain can be added to smaller
reservations, providing a viable land base for those Indian
communities needing more land.

Eastern tribes not now receiving federal services can be recog-
nized in a blanket law affirming their rights as existing com-
munities and organized under the Indian Reorganization Act.
Services can be made available to these communities on a con-
tract hasis and the tribes can be made self-sufficient.

Mythical generalities of what built this country and made it
great must now give way to consideration of keeping contractual
obligations due to the Indian people. Morality must begin where
immorality began. Karl Mundt, in commenting on the passage
of the Indian Claims Commission Bill in 1946, stated:

. .. if any Indian tribe can prove that it has been unfairly and dis-
honorably dealt with by the United States it is entitled to recover.
This ought to be an example for all the world to follow in its treat-
ment of minorities.

The Indian Claims Commission opened a special commission
for tribes that had been swindled in land transactions in the
last century. But a great many cases have not been heard and
a great many others which have been heard produced exceed-
ingly harsh decisions against the tribes. In addition, eastern
tribes were not allowed to press claims at all. And since the
termination policy has been in effect, additional moral claims
of tribes who were severely hurt by that policy have arisen.

The Indian Claims Commission is, or should be, merely the
first step in a general policy of restitution for past betrayals.
Present policy objectives should be oriented toward restitution
of Indian communities with rights they enjoyed for centuries
before the coming of the white man.

The world is indeed watching the behavior of the United
States. Vietnam is merely a symptom of the basic lack of integrity
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of the government, a side issue in comparison with the great
domestic issues which must be faced—and justly faced—before
this society destroys itself.

Cultural and economic imperialism must be relinquished. A
new sense of moral values must be inculcated into the American
blood stream. American society and the policies of the govern-
ment must realistically face the moral problems created by the
roughshod treatment of various segments of that society. The
poverty program only begins to speak of this necessity, the
Employment Act of 1946 only hinted in this direction. It is now
time to jump fully into the problem and solve it once and for
all.
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BY EMINENT DOMAIN OR SOME OTHER NAME:
A TRIBAL PERSPECTIVE ON TAKING LAND

Stacy L. Leeds*

Private Property . . . is a Creature of Society, and is subject to the Calls of that Society,
whenever its Necessities shall require it, even to its last Farthing.

Benjamin Franklin’

L. INTRODUCTION

Throughout the United States there is a backlash to recent eminent domain
decisions.? People are dismayed their government has the power to force landowners to
surrender their property so that a new owner can utilize the land for a different, arguably
better use. This shockwave of vulnerability extends to landowners and legislatures from
all political spectrums.3 Moreover, it is hard to find a demographic group within the
United States that is not outraged by recent eminent domain developments,4 except
American Indians.>

* Associate Professor of Law and Director, Tribal Law and Government Center, University of Kansas
School of Law; Justice, Cherokee Nation Judicial Appeals Tribunal (Supreme Court). I would like to thank the
University of Tulsa Law Review editors and staff for their hard work on this symposium issue. 1 would also
like to extend my sincere gratitude to University of Kansas law students Mark Dodd, Benjamin Lowenthal, and
William Reynolds for their diligent research assistance, and to the University of Kansas for continued support
of faculty scholarship.

1. John F. Beggs, Student Author, The Theoretical Foundations of the Takings Clause and the Ulilization
of Historical Conceptions of Property in the Ecological Age, 6 Fordham Envtl. L.J. 867, 892 (1995) (citing
Benjamin Franklin, Queries and Remarks: Respecting Alterations in the Constitution of Pennsylvania, in The
Writings of Benjamin Franklin vol. 10, 59 (Albert Henry Smyth ed., Macmillan Co. 1907)).

2. Bruce Moyer, Court’s Decision Provokes Property Rights Backlash, 52 Fed. Law. 10 (Sept. 2005).

3. See id. (describing a “firestorm of protest” by members of Congress and in state capitals across the
country). Recently, House Representative Maxine Waters, a democrat from California remarked, “‘The taking
of private property for private use, in my estimation, is unconstitutional. 1t’s un-American, and it’s not to be
tolerated. . . . This is not a partisan issue.”” Greg Simmons, Bipartisan Support for Eminent Domain Reform,
http://www.foxnews.com/story/0,2933,169926,00.html (Sept. 20, 2005).

4. Many efforts to limit the reach of eminent domain have been initiated on the national, state, and local
level. Silla Brush, Real Angry Over Real Estate: Why a Recent Supreme Court Ruling Has Lots of
Homeowners Hot Under the Collar, U.S. News & World Rpt. 34 (Oct. 10, 2005). Nationally, the House of
Representatives passed a nonbinding resolution criticizing the Kelo v. City of New London, 125 S. Ct. 2655
(2005), decision within a week of the ruling. Brush, supra (citing H.R. Res. 340, 109th Cong. (June 30, 2005)).
The Senate has several proposed bills, including one by Texas Senator John Cornyn, that would limit federal
funds to projects that use Kelo-like eminent domain for economic development projects. Id. (citing Sen. 1313,
109th Cong. (June 27, 2005)).

5. Others have made similar observations. Several postings to Internet web-boards and blogs make
references to the wholesale takings of Indian lands as an irony to current eminent domain debates. For
example, one website went as far as awarding a poetry prize for a poem entitled Eminent Domain, by John

51
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For centuries, American Indians have seen their lands taken by federal and state
governments without consent, and at times, without compensation.6 Some Indian land
takings have fallen squarely within the exercise of eminent domain powers,7 but takings
have routinely occurred under other theories that provide no legal remedy.8 In both
situations, the underlying rationale for the taking was the belief that Indians were not
using the land as efficiently as another owner would.” In short, the “public good”
necessitated the taking of land from the Indians, so the land could be redistributed to
others who would make better use of the land. From these experiences, American
Indians have long been confronted with the reality that no matter what legal interest one
holds in property, those ownership interests are always subject to divestiture by the
government, whether tribal, state, or federal.!®

Parker. Creative-Poems, Featured Poem Award, http://www .creative-poems.com/poem.php?id=157905
(Aug. 14,2005).

6. E.g. Tee-Hit-Ton Indians v. U.S., 348 U.S. 272, 288-91 (1955) (holding unavailable compensation for
lands where the United States did not recognize aboriginal title); Sioux Tribe of Indians v. U.S., 316 U.S. 317,
331 (1942) (holding federal government owes no compensation for taking of lands that were set aside for
Indians pursuant to an executive order); Lone Wolf v. Hitchcock, 187 U.S. 553, 567 (1903) (holding
compensation for tribal government for lands allotted to individuals was a political question and unreviewable
by the Supreme Court because Congress had plenary power to redistribute lands). See also Michael M.
McPherson, Trustees of Hawaiian Affairs v. Yamasaki and the Native Hawaiian Claim: Too Much of
Nothing, 21 Envtl. L. 453, 481 (1991) (noting Native Hawaiians received no compensation).

Even with treaty guarantees to the contrary, Indian lands were taken and not subject to review. The
only recourse was to pursue compensation after the fact in the Court of Claims. Scott C. Hall, The Indian Law
Canons of Construction v. The Chevron Doctrine: Congressional Intent and the Unambiguous Answer to the
Ambiguous Problem, 37 Conn. L. Rev. 495, 508 (2005). The Indian Claims Commission Act of 1946
established a commission to adjudicate takings claims and allows tribes to seek compensation. 25 U.S.C.
§§ 70-70v (2000). However, there is no remedy for return or exchange of lands. /d. Monetary compensation
is the only remedy the United States allows. /d.

7. See generally Cherokee Nation v. S. Kan. Ry. Co., 135 U.S. 641 (1890) (holding the federal government
may exercise and delegate power of eminent domain over Cherokee fee simple lands within a Cherokee
reservation and without tribal consent).

The Federal Power Act also authorizes eminent domain over Indian lands held in fee simple by an
Indian tribe for purposes of utilities. 16 U.S.C. §§ 836, 836a (2000). See Fed. Power Commn. v. Tuscarora
Indian Nation, 362 U.S. 99 (1960).

8. For a discussion of various theories for taking Indian land see infra pages 60-67.

9. Juan F. Perea, A Brief History of Race and the U.S.-Mexican Border: Tracing the Trajectories of
Congquest, 51 UCLA L. Rev. 283, 292-93 (2003) (noting that in both the Mexican and Indian contexts, one
rationale for dispossession of lands was the belief that Anglos could use the lands better and more
productively); Judith V. Royster, Mineral Development in Indian Country: The Evolution of Tribal Control
Over Mineral Resources, 29 Tulsa L.J. 541, 553 (1994) (noting that during allotment, Congress made policy
decisions based on what they deemed was the most “efficient and wise use of Indian lands”); Dennis Wiedman,
The Miami Circle: Teacher of Respect for Nature, People, History, and Place, 13 St. Thomas L. Rev. 269, 274
(2000) (noting one rationale for taking of Indian lands based on lack of use or the notion that the lands were
empty). .

10. While this article focuses primarily on federal action, there are many instances where state governments
have targeted Indian lands for taking. E.g. Cass County Jt. Water Resource Dist. v. 1.43 Acres of Land in
Highland Township, 643 N.W .2d 685, 687-89 (D.N.D. 2002) (upholding North Dakota eminent domain over
fee lands owned by the Turtle Mountain Chippewa tribe); see Todd Miller, Easements on Tribal
Sovereignty, 26 Am. Indian L. Rev. 105 (2001) (mentioning that state eminent domain powers can not be used
to acquire lands held in trust by the federal govemment for the benefit of tribes or individual Indians); Robert
B. Porter, Building A New Longhouse: The Case for Government Reform within the Six Nations of the
Haudenosaunee, 46 Buff. L. Rev. 805, 873 (1998) (noting that beginning in 1971, New York acted in bad faith
toward Indian land by eminent domain power, even though the power had long been denied by federal law; and
that states cannot take Indian land (citing Seneca Nation of Indians v. N.Y., 397 F. Supp. 685, 686
(W.D.N.Y. 1975) (holding the state had no power to apply state law to lands within Indian reservation)));
Sheree R. Weisz, Student Author, Constitutional Law-Federal Indian Law: The Erosion of Tribal Sovereignty

http://digitalcommons.law.utulsa.edu/tlr/vol41/iss1/4
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There are interesting parallels to be drawn from the American Indian experience in
land takings. This article reveals how federal actions have divested American Indians of
vast land holdings using much of the same political and theoretical framework of today’s
eminent domain debate.!! Noting that tribal governments, like their state and federal
counterparts, have inherent sovereign powers, this article encourages tribes to exercise
their eminent domain powers in order to reacquire and consolidate their land base. In
conclusion, this article notes the mainstream backlash to eminent domain power has little
to do with changes in the law. Eminent domain has, however, started affecting a
different class of people.

II. EMINENT DOMAIN GENERALLY

Within the United States, the federal government has constitutional authority to
seize private lands for public use provided the landowner is compensa‘ced.12 The various
states within the federal union also exercise the power of eminent domain pursuant to
state constitutional provisions.13

The power of eminent domain can be traced back to Roman law,'* and was a
well-established concept long before the American Revolution.!> But with the advent of
the United States, there was a change in terms of how people viewed the power of the
sovereign against the individual’s right to property:16 the expectation of individual rights
to property increased significantly. Governmental seizure of individual property, even

as the Protection of the Nonintercourse Act Continues to be Redefined More Narrowly, 80 N.D. L. Rev. 205
(2004) (discussing state power of eminent domain of fee simple lands owned by tribes); see also Jessica A.
Shoemaker, Student Author, Like Snow in the Spring Time: Allotment, Fractionation, and the Indian Land
Tenure Problem, 2003 Wis. L. Rev. 729, 74445 (2003) (discussing how the “continual taking of Indian lands
under eminent domain” by both state and federal governments leads to a negative land base result even when
there have been programs to increase tribal land bases through repurchase programs).

11. Tribal lands have been taken by eminent domain powers in several contexts. However, this article
focuses on large-scale federal policies that have divested tribes of property on the basis of theories beyond
eminent domain.

12. The Fifth Amendment of the U.S. Constitution provides “[no] private property be taken for public use,
without just compensation.” Eminent domain was recognized as an appropriate governmental power at
common law. See e.g. Kohl v. U.S., 91 U.S. 367, 372 (1875).

13. Some state constitutions explicitly grant the state the power of eminent domain. E.g. Cal. Const.
art. [, § 19.

14. Timothy Sandefur, 4 Natural Rights Perspective on Eminent Domain in California: A Rationale for
Meaningful Judicial Scrutiny of “Public Use,” 32 Sw. U. L. Rev. 569, 571-75, 571 n. 11 (2003) (noting that
the public use limitation on governmental taking dates back to the Twelve Tables of Roman law: “No
privileges, or statutes, shall be enacted in favor of private persons, to the injury of others contrary to the law
common to all citizens, and which individuals, no matter of what rank, have a right to make use of.” (intemnal
quotation marks omitted)).

15. Matthew P. Harrington, “Public Use” and the Original Understanding of the So-Called “Takings”
Clause, 53 Hastings L.J. 1245, 1252-53 (2002) (noting that prior to the American Revolution the power of
eminent domain was well entrenched but was not limited by the public use doctrine).

16. With the emergence of the United States, the importance of individual property rights increased. See
Robert Bejesky, An Analytical Appraisal of Public Choice Value Shifts for Environmental Protection in the
United States & Mexico, 11 Ind. Intl. & Comp. L. Rev. 251, 264 (2001); J. Gordon Hylton, Property Rights in
John Marshall’s Virginia: The Case of Crenshaw and Crenshaw v. Slate River Company, 33 John Marshall L.
Rev. 1175, 1176 (2000).
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17 unless it was for a

when compensated, would come to be viewed as “un-American,
clear public use, such as a highway or a public park.

It is argued eminent domain powers, particularly the public use doctrine, have
evolved in recent years. Some argue the public use limitation in the takings clause has
been severely abused, with sovereigns having a newly recognized power to take private
lands for redistribution to other private parties.18 Critics suggest that present eminent
domain powers are inconsistent both textually and ideologically with the framers’
intent."®

Although the outcomes of recent court decisions might suggest an expansion of
eminent domain powers, a review of prior cases reveals that the courts have historically
deferred to the legislative and executive policy determinations in takings cases.?? Very
rarely have federal courts sided with landowners in takings cases.?!

Condemnation of privately owned lands for uses such as water projects, roadways,
parks and recreation areas, hospitals, and military bases are seldom challenged.22 Once
the government takes the land, there is no requirement that the government retain the
right to exclude, or that citizens have an unqualified right to access the taken land.

Many of the first eminent domain cases involved a taking of land to make way for
railroads.® In these cases, the federal government subsequently granted ownership of
the taken lands to the railway corporation.?'4 Critics of recent cases argue that the courts
have taken the public use requirement almost out of existence by allowing private land to

17. Many Americans view property as a principled right. See Steve P. Calandrillo, Eminent Domain
Economics: Should “Just Compensation” Be Abolished, and Would “Takings Insurance” Work Instead? 64
Ohio St. L.J. 451, 468 (2003).

18. See e.g. D. Benjamin Barros, The Police Power and the Takings Clause, 58 U. Miami L. Rev. 471, 522
(2004) (arguing the current state of takings law does not violate framers’ intent).

19. See e.g. Nancy K. Kubasek, Time to Return to a Higher Standard of Scrutiny in Defining Public Use, 27
Rutgers L. Rec. 3 (2003) (arguing that framers’ intent would not permit current state of takings law).

20. See e.g. Hsiung v. City & County of Honolulu, 378 F. Supp. 2d 1258, 1265 (D. Haw. 2005) (“In recent
years, the Supreme Court has taken no action that would undermine this long standing authority. Rather, the
Court’s latest decisions regarding the power of eminent domain have only bolstered the ‘longstanding policy of
deference to legislative judgments in this field.”” (citing Kelo, 125 S. Ct. at 2663)); HTK Mgt., L.L.C. v. Seattle
Pop. Monorail Auth., 121 P.3d 1166, 1176 (Wash. 2005) (“Since the turn of the century, Washington courts
have provided significant deference to legislative determinations of necessity in the context of eminent domain
proceedings.”).

21. One case representing the framers’ intent that takings be limited to purely public uses is Missouri
Pacific Railway Company v. Nebraska, 164 U.S. 403, 417 (1896) (holding that the taking of lands owned by a
railroad was unconstitutional because the taking was considered a private function). The decision is frequently
cited to suggest that courts have departed from the traditional interpretations of the takings clause. See e.g.
Hall v. City of Santa Barbara, 797 F.2d 1493 (9th Cir. 1986); State ex rel. Wabash Ry. Co. v. Pub. Serv.
Commn. of Mo., 100 S.W.2d 522 (Mo. 1936); St. v. Pub. Serv. Commn., 137 P. 1057 (Wash. 1914).

22. There are reasonable governmental interferences with property ownership to which most people agree.
Property owners do not expect an absolute right to exclude. Police, firemen, and other governmental entities
have a right to possess or use private property in certain circumstances. Moreover, when a legitimate public
purpose for condemnation exists, most property owners do not expect to keep their homes. No matter how
unpleasant it may be for the condemnee, few would expect to prevail in litigation that argues a property taken
for a road, flood control measure, or hospital is based on illegitimate public purpose. For this reason, most
takings claims are challenged on grounds of inadequate compensation.

23. E.g. Cherokee Nation, 135 U.S. at 642-43.

24. E.g. Pacific Railroad Act, Pub. L. No. 37-120, § 2, 12 Stat. 489 (1862) (providing for grants of land to
the railroad companies).

http://digitalcommons.law.utulsa.edu/tlr/vol41/iss1/4
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be taken for the private economic benefit of others. This is hardly a new development in
the law.?’

When railroad companies became new owners of taken land there was little public
outcry, perhaps because it happened in isolated instances and in remote areas. Other
types of takings claims have also gone seemingly unnoticed by mainstream Americans,
despite the large number of people that were impacted. One such category of takings
that has failed to enrage mainstream Americans is the taking of lands considered slums
or “blighted” areas.

Litigation of the “blight” cases began in the 1950s%% and increased in number with
the advent of urban renewal projects. Blight cases involve condemnation of land where
the articulated public use is the removal of undesirable or unhealthy living conditions.?’
Yet, rarely are these cases initiated for the purpose of actually protecting the unfortunate
residents from uninhabitable conditions or improving their standard of living. Instead,
often private corporations, working in collaboration with state, federal, and local
governments in urban renewal programs, are waiting in the wings to redevelop the
land.?®

By definition, “blight” is a highly subjective term which easily leads to expansive
interpretations.29 Condemnation of property may meet the public use requirement when
it is taken for any number of reasons, including building dilapidation, deterioration, age,
inadequate ventilation, population overcrowding, arrested economic development, traffic
congestion; or where the area is conducive to ill health, juvenile delinquency, or high
crime rates.>°

In many states, condemnation proceedings may commence as soon as an urban
renewal plan has been adopted through a local resolution declaring the need to acquire
real property to execute the plan. Challenging these takings has proven difficult.
Condemnation for the redevelopment of blighted areas has been repeatedly declared a
sufficient public use to validate the taking, even though the condemned land ultimately
goes to private entities.>! The blight cases allow governments to take private land and
redistribute that land to another private entity on the grounds that it is in the public’s best
interest. In many cases, these eminent domain actions have resulted in state-sanctioned

25. It is well recognized the sovereign may transfer private property to public ownership—such as for a
road, hospital, or a military base. But it is equally well established that the sovereign may transfer private
property to private parties, often common carriers, who make the property available for the public’s use—such
as with a railroad, a public utility, or a stadium.

26. See Berman v. Parker, 348 U.S. 26, 32 (1954). Berman is also cited by the Kelo Court; it deals with
areas that were declared blighted and thus targeted for redevelopment. Kelo, 125 S. Ct. at 2663.

27. llya Somin, Overcoming Poletown: County of Wayne v. Hathcock, Economic Development Takings,
and the Future of Public Use, 2004 Mich. St. L. Rev. 1005, 1034 (2004).

28. See id. at 1009-19 (discussing how Detroit and General Motors partnered to take land and create a new
plant based on an economic development rationale).

29. Id. at 1034 (discussing the how the definition of blight has expanded).

30. These are merely examples of how subjective property conditions can be to constitute “blight.” See e.g.
Oklahoma Urban Renewal Neighborhood Redevelopment Act, Okla. Stat. Ann. tit. 11, §§ 38-101-38-123
(West 1994).

31. See Wendell E. Pritchett, The “Public Menace” of Blight: Urban Renewal and the Private Uses of
Eminent Domain, 21 Yale L. & Policy Rev. 1 (2003).
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redistribution of wealth and property rights.32 Moreover, a disproportionate amount of

communities of color and disadvantaged classes fall under statutory definitions of
“blight.”33 As a result, the redistribution typically involves the taking of land belonging
to the disadvantaged and transferring it to wealthier individuals and entities, such as
private corporations. Only rarely does it work in reverse.

A rare exception, where the property interests of wealthier individuals were taken
and redistributed to others, was seen in Hawaii Housing Authority v. Midkiﬁ".34 Through
land reform legislation, the Hawaii legislature sought a reduction in high concentrations
of land ownership as a way to address the state’s sky-rocketing residential real estate
market.>> The law would potentially deprive large landholders, typically lands owned by
a vast private trusts and estates, from maintaining long-term residential leases to much of
their lands.*® The legislation allowed leaseholders to petition a state agency to convert
their leasehold interest to fee simple estates.’” Under this process, lessees of the Bishop
Estate, the largest private land owner in Hawaii, tried to avail themselves of the
legislative conversion.*® Litigation challenging the constitutionality of Hawaii’s
legislation followed.>®

State action in Midkiff was challenged as nothing more than government seizure of
private land for redistribution for the private use of another.** The United States
Supreme Court upheld the taking, finding that the state’s attempted reduction of land
ownership concentration satisfied the public use requirement.41

Midkiff reinforced the judiciary’s tradition of upholding takings, so long as the
exercise of eminent domain is “rationally related”? to a public purpose.43 The Court
continued the precedent of deferring to the legislature to define public use.**  State
courts have been equally deferential to legislative determinations, and have mandated
similar transactions where the new property owner is a private entity or individual +°

Although the Midkiff decision received scrutiny in the academic and legal
community for arguably breaking new ground in public use jurisprudence,46 there was

32. See e.g. Haw. Hous. Auth. v. Midkiff, 467 U.S. 229 (1984); Berman, 348 U.S. 26.

33. See Pritchett, supran. 31, at 3-4.

34. 467 U.S. 229 (1984).

35. Id. at232-33.

36. See Hawaii Land Reform Act Haw. Rev. Stat. §§ 516-1-516-186 (1993). See also Mark C. Landry,
The Public Use Requirement in Eminent Domain—A Requiem, 60 Tul. L. Rev. 419, 420-21 (1985) (providing
a full discussion of the legislation at issue in Midkiff).

37. Until that point, the legislative act and the power of the Hawaii Housing Authority remained unused by
the state for many years.

38. Midkiff'v. Tom, 483 F. Supp. 62, 65 (D. Haw. 1979).

39. Id

40. Id.

41. Midkiff, 467 U.S. at 244-45.

42. [d. at24].

43. Id at242-45.

44. Id at230-31. ]

45. See Hsiung, 378 F. Supp. 2d 1258; HTK Mgt., L.L.C., 121 P.3d 1166.

46. See e.g. Richard A. Epstein, Takings: Private Property and the Power of Eminent Domain 184 (Harv.
U. Press 1990); Russell A. Brine, Containing the Effect of Hawaii Housing Authority v. Midkiff on Takings for
Private Industry, 71 Comell L. Rev. 428 (1986) (criticizing the Midkiff Court’s “public purpose”
interpretation).
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no serious public outcry. Perhaps there was a lack of sympathy from mainstream
Americans for the wealthy landowners of Hawaii. Likewise, in the blight cases, perhaps
the average middle-class American failed to identify with the mostly low-income
communities of color that had been displaced.

The public reaction to the Supreme Court’s recent decision in Kelo v. City of New
London®" is a different matter.*® The petitioners in Kelo were firmly rooted in a
“regular” neighborhood. One petitioner was born in her home back in 1918 and had
lived in New London her entire life.*” The targeted neighborhood was part of an urban
renewal plan, but this neighborhood differed from the typical blight situation because it
was neither run-down nor crime ridden.>°

Nevertheless, the community in Kelo was considered a “distressed municipality
based on its economic condition and high unemployment rate.’? A private non-profit
entity began assisting the local government with economic development planning, and
Pfizer Incorporated announced plans to build a research facility in the area, which would

»51

47. 125 8. Ct. 2655 (2005).

48. Many states have proposed legislation or initiated studies on restrictions to their eminent domain
statutes with Alabama, Delaware, and Texas legislators having already passed bills. Brush, supra n. 4, at 34.
Responses vary greatly between states, and even within the same state. For example, Oklahoma statutes limit
condemnation of private property for actual use by the public for projects like roads, schools, and parks. Dan
Batchelor, No Need to Fix What Isn’t Broken, The Oklahoman 13A (Oklahoma City, Okla.) (Sept. 30, 2005).
It also includes condemnation for utilities that provide public services and for removing blight when property
conditions are harmful to the public. /d. This has caused some to say that Kelo has no effect in Oklahoma
because its statutes already restrict condemnation for economic development. See id.; After Kelo: Drive
Targets ‘Takings' Decision, The Oklahoman 10A (Oklahoma City, Okla.) (Sept. 22, 2005). But this has not
stopped a petition drive to change the state constitution as well as several task forces that are studying the
ruling to see if future legislative action is necessary. /d.

Similarly, in 2004 the Michigan Supreme Court held the use of eminent domain, like that used in Kelo,
is not constitutional in their state. Property: Lawmakers, Voters Should Adopt Amendment to Limit Takings,
Lancing St. J. 8A (Sept. 22, 2005) [hereinafter Property]. At least seven other states had laws in opposition to
Kelo when it was decided. Lawmakers: Trump Kelo—State, Federal Laws Needed to Preserve Property
Rights, Worcester Telegram & Gaz. A10 (Sept. 23, 2005). In Michigan, like many other states, the legislature
is considering a constitutional amendment despite Kelo having no effect in the state, because many do not want
to rely on a Court ruling that can be overtumned. See Property, supra. They want a constitutional amendment
that is not easily overtumned. /d.

Ohio legislation is possibly the most creative. Senate Bill 167 would put a two-year moratorium on
state agencies and local governments’ ability to use eminent domain. News Briefs: Eminent Domain Bill Vote
Tuesday, Cincinnati Enquirer 1C (Oct. 2, 2005). The bill also creates a task force to study what changes should
be made in the future. /d. .

Local governments in Connecticut have taken two stark positions. The Town Council in Trumbull
introduced a resolution modeled after one already passed in Milford that would require a two-thirds majority
vote of the Council for the use of eminent domain for public projects including new schools or roads and never
for another’s private use or development. Bill Cummings, Protecting Land Often Tough Fight: Recent Ruling
Indicates Courts Favoring Seizure, Connecticut Post Al (Oct. 2, 2005). But towns like Bridgeport and
Stamford support Kelo’s use of eminent domain, arguing it is the only way to acquire land for redevelopment in
urban areas, an issue that rural or suburban areas like Milford do not have to deal with since they do not lack
available property. /d.

The City Council of Encinitas, California, is considering a proposal that any transfer of private property
over to another private individual using eminent domain must pass a two-thirds vote in a regular election.
Amitai Etzoni, States to the Rescue, 181 N.J. L.J. 27 (Sept. 26, 2005).

49. Kelo, 125 S. Ct. at 2660 (referring to Petitioner Wilhelmina Dery).

50. Id. at 2659—-60. New London did not claim that the petitioners’ well-maintained homes are the source
of any social harm. See id. at 2660.

S1. [Id. at 2658 (internal quotation marks omitted).

52. Id 2658-59.
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require more land.>>  When the landowners refused voluntarily to sell their homes,

condemnations proceedings were initiated.>* The U.S. Supreme Court upheld the taking
as a valid public use of promoting economic development.5 5

An unparalleled public outrage followed the Court’s decision. The mainstream
American public sympathized with the petitioners because they could identify with them.
If the government can force the sale of,56 or simply seize this neighborhood, nobody’s
home is safe.’’

The Kelo decision is not, as many commentators have suggested, a departure from
precedent in eminent domain law. Instead, it affirms a long history of judicial deference
to the policy decisions of state and federal legislatures. Perhaps Kelo is most important
because it extends the same feelings of vulnerability to mainstream America that have
long permeated other groups of people. Perhaps the expectancy of private property
owners has likely been misplaced all along. When resources are limited, federal and
state governments have always determined one land use to be superior to another. These
policy decisions have long resulted in taking of land from the inefficient use, followed by
transfers of property interests, to the most efficient user.

Now that land resources in urban and suburban neighborhoods are depleting,
mainstream Americans are finally being affected. Where was the outrage when
American Indian lands were taken to make way for new settlers, or when inner-city
apartment buildings were taken for office buildings and parking garages?

Is it that the perceived abundance of lands in the United States has given a false
sense of security to mainstream American landowners? What if the expectations of
individual property ownership, which are rooted deeply in the American gestalt, have
been flawed from the start? Maybe the fee simple owner should have always expected
that their land could be taken away to make way for a better use.

III. PROPERTY LAW MYTHS: EXPLAINING THE “UN-AMERICAN”
TAKING TO THE LANDLESS INDIAN

Property rights debates invoke strong passions from all perspectives. But the
present debate, and accompanying resistance against eminent domain powers, is largely
an outgrowth of commonly held myths about property law within the United States.
Present-day rhetoric tells us that it is frankly “un-American” for the government to take
private property from one person and redistribute the land to another. One principle that

53. Kelo, 125 S. Ct. at 2659.

54. Id at2660.

55. Id. at2668.

56. The most common avenue for “taking” land is when the government practically forces a property owner
to sell their lands with the threat of condemnation. Taking Land: Compulsory Purchase and Regulation in
Asian-Pacific Countries 349-75, 349 (Tsuyoshi Kotaka & David L. Callies eds., U. Haw. Press 2002) (“The
use of compulsory purchase of private land is common throughout national, state, and local government
jurisdictions in the United States.” (emphasis added)) [hereinafter Taking Land).

57. Landowners feel vulnerable after the Kelo decision because it conflicts with their expectations about
their own property. The public use requirement’s basic conflict is between protecting private property rights
while ensuring that all property be used in a manner most consistent with the public good. Intertwined in the
conflict is what persons expect from their ownership rights. After the Kelo decision, many property owners do
not know what to reasonably expect in terms of governmental interference with their property rights.
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allegedly distinguishes the United States from the rest of the world is the high priority
placed on individual rights, the most sacred of which are property rights.58

The irony of this story is that it is told, and whole-heartedly believed, by the very
people whose individual ownership interests necessarily originated from the
dispossession of another land owner, the American Indian. The history of federal Indian
policy is replete with examples of land taken from one owner and redistributed to
another who will presumably make better use of the land.>

In some areas of the United States, every single tract of land was previously
owned, less than a century ago, by a tribal government or individual tribal citizen.% The
reason these lands are now owned by non-Indians is simple: the United States took the
lands from the Indians and redistributed them to non-Indians. The present owners,
resting on a very short chain of title, are often the same people who profess the
“un-Americanism” of current takings law.5!

While takings of Indian land are innumerable and immeasurable, the following
section will detail four examples of federal action involving all three branches of the
government that lead to the dispossession of Indian lands to make way of non-Indian
ownership. The similarities between these actions and the present day eminent domain
debate are stunning. Each scenario involves (1) a governmental taking of property
interest, (2) without the consent of the owner, (3) on the basis that the present owner is
not using the land efficiently, followed by (4) a redistribution of lands to a private party
that will put the land to a presumptively better use.

A.  Doctrine of Discovery

When Europeans arrived in the Western hemisphere they discovered a pre-existing

property owner.%? Although Europeans viewed Indians as inferior non-Christian

58. James S. Burling, The Theory of Property and Why it Matters, SJI051 ALI-ABA 491, 505-07 (2004).

59. See infra pages 60—67 (discussing the takings of Indian land under federal law).

60. For example, the eastern half of Oklahoma, including the Tulsa metropolitan area was owned in fee
simple by one of five tribes prior to statehood. The Five Tribes, Cherokee, Chickasaw, Seminole, Creek, and
Choctaw, received fee patents to the land in Indian Territory that eventually became eastern Oklahoma. See
Choctaw Nation v. Okla., 397 U.S. 620, 634-35 (1970). The tribal lands of these tribes were eventually
allotted pursuant to tribally specific allotment agreements. See e.g. Agreement with the Choctaw and
Chickasaw (July 1, 1902), 32 Stat. 641. Individual land ownership was only possible because of the allotment
process, which the tribes resisted to no avail. Tribes were opposed to allotment and initially refused to
negotiate an allotment agreement with the United States. Angie Debo, And Still the Waters Run: The Betrayal
of the Five Civilized Tribes 32-35 (Princeton U. Press 1991). Only after allotment was complete could lands
be alienated to non-Indians. Title searches in Eastern Oklahoma reveal a chain of title back to one of the Five
Tribes following the allotment agreements. D. Faith Orlowski & Robbie Emery Burke, Oklahoma Indian
Titles, 29 Tulsa L.J. 361, 362—67 (1993).

61. In December 2005, a citizen’s group called “Oklahomans in Action” collected 170,000 signatures from
Oklahomans who want to reign in the state government’s eminent domain powers. Associated Press, Pefition
Filed to Reign in Government Right to Eminent Domain, The Oklahoman (Oklahoma City, Okla.) (Dec. 12,
2005) (available at http://www.kctv.com/Global/story.asp?S=4270730). In light of the circumstances
surrounding the Five Tribes, see supra n. 60, these homeowners also derive their title from lands taken away
from the tribes during the allotment process.

62. See Johnson v. M’Intosh, 21 U.S. 543, 574 (1823) (“[Indians] were admitted to be the rightful
occupants of the soil, with a legal as well as just claim to retain possession of it, and to use it according to their
own discretion.”).
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beings,63 international law recognized that Indians had property interests that could not
simply be ignored.64 International law’s “discovery doctrine”® governed the relations
between European powers, and allowed them to recognize and acquire Indian lands.®
Lands could either be purchased, or acquired, as the spoils of a “just war.”®” However, it
was impermissible, under international law, for a European power to simply declare
ownership over Indian lands without the consent or knowledge of the tribe.®

Moreover, early treaties between European powers and Indian tribes reflected that
the Indians owned the land.%° European powers were grantees who acquired their
property interest through treaty negations in exchange for valuable consideration.”® The
very terms of these treaties recognized that the Indians, as the grantor, had the power to
cede, transfer, or convey their lands.”!

When one European power succeeded a previous sovereign, as did the United
States after the American Revolution, title or ownership to all lands within the
boundaries claimed did not automatically pass to the new sovereign.72 To the contrary, a
successor-in-interest sovereign merely obtained the right, to the exclusion of other
European powers, to purchase or otherwise acquire lands from the Indians.” Yet, the
doctrine of discovery merely governed the relationships between competing European
sovereigns.74

The United States operated under this international approach early on. The new
United States recognized Indian ownership of lands, even entering into treaties to obtain

63. See id. at 573 (“The potentates of the old world found no difficulty in convincing themselves that they
made ample compensation to the inhabitants of the new, by bestowing on them civilization and Christianity, in
exchange for unlimited independence.”).

64. See id. at 574 (“In the establishment of these relations, the rights of the original inhabitants were, in no
instance, entirely disregarded; but were necessarily, to a considerable extent, impaired.”).

65. Cohen’s Handbook of Federal Indian Law 970-71 (Nell Jessup Newton et al. eds., 2005 ed,
LexisNexis 2005)

66. See generally id. at § 1.02[1] (discussing the evolution of international law).

67. Id. at 16 (“In the 1960s, the Crown affirmed that land could not be claimed without Indian consent or
after a just war against them.” (footnote omitted)).

68. Id at 14. Principles of Victoria continue to dominate discourse, id.:

(1) that Indian peoples had both property rights and the power of a sovereign in their land; (2) that
Indian lands could only be acquired with tribal consent or after a just war against them; and (3) that
acquisition of Indian lands was solely a governmental matter, not to be left to individual colonists.

69. For example, the European powers did not simply declare themselves owners of the lands. They
negotiated land transactions with tribal leaders. In the Land Grant from the Ottawa and Chippewa of May 15,
1786, the tribe conveyed lands to the British crown. Vine Deloria, Jr. & Raymond J. DeMallie, Documents of
American Indian Diplomacy: Treaties, Agreements, and Conventions, 1775-1979 vol. 1, 119-20 (U. Okla.
Press 1999).

70. S. James Anaya & Robert A. Williams, Jr., The Protection of Indigenous Peoples’ Rights over Lands
and Natural Resources Under the Inter-American Human Rights System, 14 Harv. Human Rights J. 33, 68
(2001) (“Through the practice of treaty-making, the United States recognized Indian land and resource rights in
traditional lands.”).

71. In the Land Grant from the Ottawa and Chippewa of May 15, 1786, the Indian Chiefs, with consent of
their nations, convey lands to European powers using the following language: “given, granted, enfeoffed,
alienated & confirmed & by these Presents do give, grant & enfeoff, alien & confirm unto His Majesty George
the Third, King of Great Britain, France & Ireland . . . a certain tract or parcel of Land . . ..” Deloria, Jr. &
DeMallie, supra n. 69, at 119. This is the same type of language used to convey property interest in deeds.

72. See Cohen’s Handbook of Federal Indian Law, supra n. 65 at 970-71.

73. Id

74. Id.

http://digitalcommons.law.utulsa.edu/tlr/vol41/iss1/4

10



Leeds: By Eminent Domain or Some Other Name: A Tribal Perspective on Tak

2005] A TRIBAL PERSPECTIVE ON TAKING LAND 61

Indian permission for federal troops to cross Indian lands.”> Other treaties involved the
outright purchase of lands from the tribes.”

Eventually, ownership conflicts arose over lands that were previously acquired
from the Indian tribes. In Johnson v. M'Intosh,’ a group claimed ownership in lands
that were originally purchased directly from an Indian tribe.’”® The United States had
subsequently acquired the same lands from the same tribe via an armistice treaty.79 The
individual’s property interest clearly preceded the interest acquired by the United
States. 3

When asked to determine the status of the disputed land, the U.S. Supreme Court
transformed, and ultimately diminished the property interests of all Indian tribes. Rather
than recognizing that tribes, as the original owners of the lands, had the power to grant
fee simple title to an individual or another sovereign, the Court simply reclassified the
tribe’s original property interest. The Court ruled the only property interest held by
tribes was a right of occupancy, which was subject to extinguishment by the federal
government only.81

The Court’s action, though not an exercise of eminent domain, nonetheless
constitutes a taking of a property interest. By judicial action, the federal government
took a property interest away from the original owner by simply declaring that the
original owner never held absolute title in the first place.82 The Court never mentioned
that both grantees, the individuals and the United States, clearly thought the Indian
grantors had the full power to convey title. Simply put, the Court refused to recognize
that the tribe ever owned a full property interest.

The Court’s decision in M’Intosh, while devastating to Indians, also violated
international law.83 To justify the departure from precedent, the Court rationalized the

75. E.g. Treaty with the Delawares, 1778 (Sept. 17, 1778), 7 Stat. 13. In Article III of the Treaty, the
Delaware Indians promised to allow American troops Delaware lands during the American Revolution. 7d.

76. E.g. Treaty with the Creeks (Aug. 7, 1790), 7 Stat. 35. In Article IV of the Treaty, the land boundaries
to be purchased are set out along with annual payments for the tribe to “release, quit claim, relinquish and cede,
all the land” in a particular area. /d.

77. 21 U.S. 543 (1823).

78. Id. at 543.

79. Id. at 562-63.

80. Id. at562.

81. Id. at 562—63. From the federal government’s perspective, extinguishment of Indian title does not
constitute eminent domain. See Shoshone Tribe of Indians v. U.S., 299 U.S. 476 (1937) (involving tribal suit to
recover damages for appropriation of lands where the United States took lands for settlement of another Indian
tribe). In Shoshone Tribe of Indians, the Shoshones argued the jurisdictional act, creating a court of claims, is
an. exercise of eminent domain based on the language that the final decree of the court “shall be in full
settlement of all damages, if any, committed by the Government of the United States and shall annul and cancel
all claim, right, and title of the Shoshone Indians in and to such money, lands, or other property.” Id. at 493
(internal quotation marks omitted). The Court stated that it is not eminent domain, because it does not require
the Shoshone to sue at all. /d. Moreover, the failure to sue or prosecute the suit, leaves liabilities as they were
before the act was passed. /d. “The sovereign power is not exercised to extinguished titles or other interests
against the will of tribal occupants by force of eminent domain.” /d.

82. In doing so, the Supreme Court recognized its own power to take Indian property interests without just
compensation by refusing to recognize the land belonged to Indians. See Rachel San Kronowitz et al., Student
Authors, Toward Consent and Cooperation: Reconsidering the Political Status of Indian Nations, 22 Harv.
Civ. Rights-Civ. Libs. L. Rev. 507, 534 (1987).

83. See Robert A. Williams, Jr., Columbus's Legacy: Law as an Instrument of Racial Discrimination
Against Indigenous Peoples’ Rights of Self-Determination, 8 Ariz. J. Intl. & Comp. L. 51 (1991).
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decision on the myth that Indians did not use the land efficiently and should therefore not
be permitted to own the land. Justice Marshall wrote:

We will not enter into the controversy, whether agriculturists, merchants, and
manufacturers, have a right, on abstract principles, to expel hunters from the territory they
possess, or to contract their limits.

But the tribes of Indians inhabiting this country were fierce savages, ... whose
subsistence was drawn chiefly from the forest. To leave them in possession of their
country, was to leave the country a wilderness.

Several scholars have pointed out that Justice Marshall’s stereotypical view of all Indian
land uses, and all Indians, is not supported by the evidence.®’ Many tribes, particularly
the eastern tribes that would have had the most contact with colonial United States, were
landed agrarian societies with elaborate property law systems.86

Nonetheless, the Court’s perception, whether disingenuous or not, that Indians’
land uses were less efficient and therefore inferior to non-Indians’ land uses, served as
partial justification for dispossession. M’Intosh paved the way for westward expansion
by making it easier for the federal government to acquire Indian lands and redistribute
those lands to non-Indian settlers. “Indian title” was unilaterally diminished by judicial
interpretation to nothing more than a right of occupancy, which could be extinguished by
the federal government without tribal consent.®” Therefore, the chain of title for most
lands in the United States begins with the extinguishment of Indian title, followed by
subsequent redistribution from the federal government to an individual non-Indian.

B.  Indian Removal

Although original Indian title after M’Intosh was considered merely a right of
occupancy, full Indian ownership in lands was affirmatively recognized by the federal
government in many treaties.®® When lands guaranteed by treaty were subsequently
taken by the federal government, tribes were entitled to compensation based on the value
of the land at the time of the taking.89

That tribes received just compensation in some instances does not soften the effect,
from the tribal perspective, of repeated actions by the federal government to invoke a

84. M’Intosh,21 U.S. at 588-90.

85. See e.g. Joshua L. Seifert, The Myth of Johnson v. M’Intosh, 52 UCLA L. Rev. 289 (2004); Williams,
Jr., supra n. 83. :

86. See Kenneth H. Bobroff, Retelling Allotment: Indian Property Rights and the Myth of Common
Ownership, 54 Vand. L. Rev. 1559, 1573-74 (2001) (describing Indian property systems in New England
recognizing exclusive rights in land and discussing agricultural uses). The Iroquois tribes, which had a long
history of contact with colonial Americans, “long recognized exclusive property rights in agricultural fields and
homes.” Id. at 1578.

87. See M’Intosh, 21 U.S. 543 (interpreting the nature of Indian property rights as a right of occupancy, but
not absolute title).

88. For example, recognized title was acquired in the Treaty with the Sioux Indians, (Apr. 29, 1868), 15
Stat. 635, at Fort Laramie.

89. In contemporary takings claims, market value at the time of the taking, plus interest, is the preferred
method of compensation. See U.S. v. Sioux Nation of Indians, 448 U.S. 371 (1980).
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large scale compulsory purchase system90 for the purpose of removing Indians from
lands wanted for non-Indian settlement.”!

The most common story of dispossession of Indian lands is likely the Cherokee
Trail of Tears, a forced removal of the Cherokee people from their lands in the
southeastern United States to lands within present-day northeastern Oklahoma.®? But the
Cherokee story is one of literally thousands of stories of tribes being relocated to new
lands to make way for non-Indian settlements.”>

The Indian Removal Act of 1830°* codified the federal policy of relocating Indians
to less desirable lands in the west to make way for non-Indian settlement. Making the
case for Indian removal, President Andrew Jackson noted that non-Indians had long
pressured tribes to retreat to other lands.>> President Jackson promised this type of
dispossession would not happen again:

The pledge of the United States has been given by Congress that the country destined for

the residence of this people shall be forever “secured and guaranteed to them.” A country

west of Missouri and Arkansas has been assigned to them, into which the white settlements

are not to be pushed. ... A barrier has thus been raised for their protection against the

encroachment of our citizens.”®
Once Indian removal became federal policy, it was simply not an option for tribes to
retain their homelands. Instead, tribes could voluntarily sell their land to the federal
government via treaty or be forcibly removed without compensation.97

In this context, tribes faced a similar decision as the landowners in Kelo. They

could voluntarily accept the offers made for purchase of their lands, or the lands would
be taken by the government. The difference of course, is that there were no judicial
remedies available to the tribes should they decline the offer of purchase. The federal
Indian removal policy was fortified by the military’s physical seizure of homes and
physical ouster of individual objectors.98

90. See supran. 57 and accompanying text.

91. Among the varied motivations for Indian removal, “[t]he strongest pressure came from the land hunger
of the whites.” Francis Paul Prucha, The Great Father: The United States Government and the American
Indians 70 (abr. ed., U. Neb. Press 1986). Another element leading to the dispossession of Indian lands in
Georgia was the discovery of gold within the Cherokee Nation in 1829. Id.

92. See generally Vine Deloria, Jr., & Clifford M. Lytle, American Indians, American Justice 7,33 (U. Tex.
Press 1983) (discussing the Cherokee Trail of Tears).

93. Prucha, supra n. 91, at 90-92. Early movements of the Indians were accomplished, by and large,
without war. “The notable exception was the Black Hawk War of 1832, a military conflict that in its small way
was as embarrassing to the Jackson administration as the Seminole War.” Id. at 90.

94. Indian Removal Act, Pub. L. No. 21-148, 4 Stat. 411 (1830).

95. Andrew Jackson, Annual Message to Congress, Indian Removal, (Dec. 8, 1829), in Documents of
United States Indian Policy 48 (Francis Paul Prucha ed., 3d ed., U. Neb. Press 2000) (“Our ancestors found
them the uncontrolled possessors of these vast regions. By persuasion and force they have been made to retire
from river to river and from mountain to mountain.”).

96. Andrew Jackson, Annual Message to Congress, Indian Removal, (Dec. 7, 1835), in Documents of
United States Indian Policy, supra n. 95, at 71-72.

97. The president is given the power to remove Indians west of the Mississippi river “as he may judge
necessary.” Indian Removal Act, supra n. 94. An example where a tribe refused to leave and then were
physically ousted was the Black Hawk War. See supran. 93.

98. Angie Debo, 4 History of the Indians of the United States 124 (U. Okla. Press 1970).
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C. Allotment

After the tribes’ forced relocation to new lands, new treaties once again recognized
Indian property ownership in the lands.” Typically, the tribal government was
recognized as being the beneficial owner, sometimes in fee simple absolute.'%® The
tribal government controlled the land use of individual tribal citizens, and internal
property transactions were governed by tribal law. 101 '

Many tribes held their lands in common in a contiguous land base where
non-Indian ownership of lands was prohibited. 102 1t was the preference of the federal
government that the tribal government, not individual Indians, owned the land.'® If
further land cessions were acquired from the Indians, it was much easier to have a single
transaction with the tribal government, than to recognize, as a matter of federal law, that
individual Indians had property rights.104 Moreover, where tribal law unequivocally
recognized and protected individual property interests, the federal government ignored
them.!% In a few short decades, the federal government began making deals with tribal
governments for further land cessions.!% Many of the negotiations led to land cessions
by one tribe to make room for the forced relocation of yet another tribe.!0

The continued need for Indian land for non-Indian settlement soon necessitated a
new federal Indian policy. The new federal policy was set forth in the General
Allotment Act of 1887.'% One of the reasons for the new policy was, once again, the
mefficiency of Indian land use. Indians were viewed as making inefficient use of their
land because they allegedly did not promote or permit individual ownership of land.
Like Justice Marshall’s stereotypical commentary on Indian land use in M’Intosh,
allotment’s myth of common ownership has been refuted by many scholars.!® Even

99. See e.g. Treaty with the Choctaws: A Treaty of Perpetual Friendship, Cession and Limits (Sept. 27,
1830), 7 Stat. 333 [hereinafter Treaty with the Choctaws]. Article 11 discusses Choctaw title to the new lands in
Indian Territory, which were patented in fee simple. /d. See Choctaw Nation, 397 U.S. at 625 (holding that
lands conveyed in 1830 retained fee title).

100. See e.g. Treaty with the Choctaws, supra n. 99.

101. Stacy L. Leeds, The Burning of Blackacre: A Step Toward Reclaiming Tribal Property Law, 10 Kan.
J.L. & Pub. Policy 491, 493-96 (2000) (describing Cherokee laws between 1808 and 1898).

102. Non-Indian encroachment was prohibited by federal law and coupled with the promise to the Indians of
federal ouster of trespassers. Treaty with the Choctaws, supran. 99, at art. XII.

103. Seeid.

104. That tribal governments, and not individual Indians, owned the land, made subsequent land cessions in
post-United States Civil War treaties easier. Many tribes lost additional land base as a result of their perceived
participation with the Confederacy during the Civil War. Treaty with the Creek Indians (June 14, 1866), 14
Stat. 785. In the Preamble, the fact that the Creek Nation had entered a treaty with the Confederacy was
grounds for further land cessions. /d. If the lands were held by individual Creek citizens, the federal
government could not have acquired the land cessions with such ease.

105. Id.

106. See e.g. Treaty with the Sauk & Foxes, 1867, at art. | (Feb. 18, 1867), 15 Stat. 495 (dealing with land
cessions of existing reservation); id. at art. VI (creating new reservation within the existing Cherokee
reservation); Treaty with the Choctaw and Chickasaw, 1866, at arts. XXX—-XXXI (Apr. 28, 1866), 14 Stat. 769
(providing provisions for Kansas Indians to remove into lands previously held by other Indian tribes).

107. See e.g. Treaty with the Creek Indians, supran. 104, at art. [II. The United States sought Creek lands to
relocate other Indians and freedmen. /d.

108. Pub. L. No. 49-119, 24 Stat. 388 (1887) (repealed by Pub. L. No. 106-462, § 106(a)(1), 114 Stat. 2007
(2000)).

109. See e.g. Bobroff, supra n. 86; Leeds, supran. 101.
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tribes in areas such as the Great Plains and the Pacific Northwest, who primarily relied
on hunting and fishing economies, recognized individual property rights.110 Tribal
recognition of individual property rights became even more cntrenched as their land
became scarce within the confines of small reservation boundaries.'!!

The proponents of the allotment thought it was in the best interest of the tribes to
abandon all forms of common ownership in favor of individual property rights.l 12 It was
believed, or at least stated, that common tribal ownership was stagnating any chance for
economic or social development in Indian country.113

The allotment policy was firmly rooted in the notion that farming and other
agricultural pursuits were the best uses for land.!'* Common lands should be divided
into individual parcels so the individual Indian could become a farmer with the incentive
to work harder and make the most profit from the land.'’> The policy, of course, ignored
that many individual Indians had been farmers for many generations and that those
Indian agriculturalists held individual title, under tribal law, to lands they had already
improved. 16

The federal government ordered all tribal lands to be allotted to individual Indians,
with or without the consent of the tribes or the individual Indians.'!” In order to
effectuate the transaction, the federal government typically took lands out of the
ownership of the tribal government and redistributed those lands as the United States saw
fit. As a procedural matter, this transaction was sometimes completed by forcing the
tribal government to deed the lands directly to individual Indians,118 and in these
instances, the United States, as the middleman, was not a party to the actual
conveyance.! 19

The tribal governments were never compensated for the loss of ownership, even
when the transactions violated express treaty guarantees. The federal action of allotting
lands without tribal consent, and in express violation of treaty guarantees, was
unsuccessfully challenged in the federal courts. In Lone Wolf v. Hitchcock,'?° the Court
upheld the authority of Congress to allot lands without tribal consent, even if the action

110. Bobroff, supra n. 86, at 1589-94.

111. See Leeds, supra n. 101, at 493 (discussing how tribal laws were sometimes reactionary to limited
resources, and increased encroachment by outside settlers).

112, Americanizing the American Indians: Writings by the “Friends of the Indian 1880~1900, at 83-86
(Francis Paul Prucha ed., Harv. U. Press 1973).

113. Id at84.

114. Id

115. Id

116. Bobroff, supra n. 86, at 1586.

117. 24 Stat. 388. The Act was confirmed by Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). See generally
Symposium, Lone Wolf v. Hitchcock: One Hundred Years Later, 38 Tulsa L. Rev. 1 (2002) [hereinafter Lone
Wolf Symposium].

118. Allotment was often effectuated pursuant to an allotment agreement with a particular tribe, but the
agreements do not represent the willing consent of the tribes. Tribes vehemently opposed allotment and only
participated in allotment agreements to exercise some control over a process they could not stop.

119. The Cherokee Nation allotment deeds are from the Cherokee Nation to the individual. The United
States is not part of the chain of title. The 1902 Agreement mentions the “Secretary of the Interior shall furnish
the principal chief with blank patents” for the conveyances. Pub. L. No. 57-241, § 58, 32 Stat. 716 (1902).

120. 187 U.S. 553 (1903). See also Cherokee Nation v. Hitchcock, 187 U.S. 294 (1902) (holding the federal
government has full administrative power of tribal lands, including the power to change the status of the land).
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violated treaty provisions.!?!  Further, the tribal governments were not entitled to

compensation because the transaction was viewed not as a taking, but as an appropriate
exercise of federal administrative power of tribal property,122 even when the tribe owned
the lands in fee simple absolute.

In effect, the action of Congress now complained of was but an exercise of such power, a
mere change in the form of investment of Indian tribal property, the property of those
who . . . were in substantial effect the wards of the government. We must presume that
Congress acted in perfect good faith in the dealings with the Indians. .. and that the
legislative branch of the government exercised its best judgment in the premises.]23

The allotment of tribal lands eventually led to the loss of most of the land that was still
under tribal control at the end of the late nineteenth century. Ninety percent of the land
owned by Indians at the time of European contact had already been taken before the
allotment process ever began.124

The loss of land continued, and rapidly increased, following allotment.'?®> One
reason for rapid loss of land is that once the lands were parceled out to individual
Indians, those lands were no longer under the watchful protection of either the federal
government or the tribal government. Individual lands were freely alienable and could
be acquired by state eminent domain, or by adverse possession.126 The lands became
subject to state debtor-creditor laws and forced sales for failure to pay state taxes.'?’
Prior to allotment, only the federal government could acquire Indian lands.'?®  After
allotment, Indian lands could be acquired through private transactions like any other
piece of land. The land transactions that followed almost always resulted in the land
passing, once and for all, to non-Indians.'?’

D.  Surplus Lands

As part of the allotment process, tribal lands were divided into individual parcels
and conveyed to individual Indians. If there were any remaining lands within a tribe’s
territory after the allotments were redistributed to individual tribal citizens, the “surplus”
lands were deeded to white settlers as homesteads.">’ These lands were deemed
“surplus” because it was presumed the tribe did not need the land, or implicitly, that the
tribe would not make good use of the lands. If a future tribal use for the lands could be

121. 187 U.S. at 568.

122. See generally Blue Clark, Lone Wolf v. Hitchcock: Treaty Rights and Indian Law at the End of the
Nineteenth Century 67-76 (U. Neb. Press 1994) (discussing the Supreme Court’s decision in detail).

123. 187 U.S. at 568.

124. Bobroff, supra n. 86, at 1560.

125. See id. at 1561.

126. Section 5 of the General Allotment Act provides the United States shall issue to the allottee a patent in
fee which is “free of all charge or incumbrance whatsoever.” 24 Stat. 288, at § 5 (This language is also
repeated in 25 U.S.C. § 348 (1988).). Once lands become freely alienable, they can be acquired in the same
fashion as any other fee lands within a state.

127. Title 26, section 348 of the United States Code has been interpreted to open allotted lands to state
taxation once they become alienable. County of Yakima v. Confederated Tribes & Bands of Yakima Indian
Nation, 502 U.S. 251, 263, 263 n. 3 (1992).

128. See Trade and Intercourse Act, Pub. L. No. 7-13, 2 Stat. 139 (1802).

129. Bobroff, supra n. 86, at 1611.

130. See Pub. L. No. 53-290, 28 Stat. 286 (1894).
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contemplated, there were other people who could make better uses of the land: the white
settlers who the federal government had previously promised to keep away from Indian
land.

White homesteaders acquired sixty-million acres of the Indian land through this
federally sanctioned program.]31 Although tribes received some compensation for the
surplus lands, their consent was irrelevant.'>?  The tribes were required to cede their
lands to the United States, the surplus lands were typically returned to the public domain,
and homestead deeds to non-Indian private landowners followed. '3

The redistribution of surplus lands provides the best analogy from the many
examples in federal Indian law to the current eminent domain debate in light of Kelo.
The surplus lands example clearly involves the governmental taking of property over the
landowner’s objection for the purpose of redistributing those lands to a private party. In
the Kelo context, the legislative determination deemed commercial and economic
development land use as superior to individual residential property. The surplus lands,
though a less deliberative process, presumed non-Indian settlement would lead to more
efficient land use than continued Indian ownership.

IV. THE LEGACY OF ALLOTMENT

Today, the allotted lands that remain under Indian control are highly fractionated
with multiple co-owners sharing the same parcel of land deeded to a common
ancestor.!>* The allotment process, that provided for disposal of surplus lands did not
provide for subsequent generations: “The lands were not, of course, surplus. The
formula used—160 acres for the head of the family, eighty acres for older children and
wives, and forty acres for minor children, did not look even five years down the road to
the future of the tribe.”!3> Conventional wisdom presumed that allotment would be the
end of the Indian problem, and there would eventually be no more Indians or Indian
tribes.!3® The allotment process would prepare the Indians for ultimate United States
citizenship and full inclusion into the American melting pot.137 When that did not
happen, the practical problems with allotment were quickly revealed, and those problems
are exasperated with each passing generation. “If an adult man were capable of
supporting his family on 160 acres, did that mean that his eighteen-year-old son could do
so on eighty acres, and a decade later his twelve-year-old, now twenty-two, on forty

131. Felix 8. Cohen's Handbook of Federal Indian Law 138 (Rennard Strickland et al. eds., 1982 ed., Michie
1982).

132. See Lone Wolf, 187 U.S. 553; see also Lone Wolf Symposium, supran. 117.

133. See Jessica A. Shoemaker, Like Snow in the Spring Time: Allotment, Fractionation, and the Indian
Land Tenure Problem, 2003 Wis. L. Rev. 729, 744 (2003).

134. See Hodel v. Irving, 481 U.S. 704, 713 (1987).

135. Vine Deloria, Jr., Reserving to Themselves: Treaties and the Powers of Indian Tribes, 38 Ariz. L.
Rev. 963, 978 (1996).

136. Some allotment acts even attempted to dissolve the tribal govemment or certain branches within the
tribal government. E.g. Pub. L. No. 56-676, § 46, 31 Stat. 861 (1901) (“The tribal government of the Creek
Nation shall not continue longer than March fourth, nineteen hundred and six, subject to such further
legislation as Congress may deem proper.”).

137. United States citizenship and inclusion was tied to the Indian’s acceptance of allotted lands. Allotment
meant that tribal members would lose their tribal citizenship and become citizens of the United States. Prucha,
supran. 91, at 260.
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acres?”'3® When an original allottee dies, their property interest will pass, in intestate
succession,139 equally to all their children. With each generation, the number of
co-owners increases, yet the tribal land base can never expand because it is locked into a
finite number of parcels. As the number of co-owners increase, the property interest of
each co-owner is diminished, and the more difficult it becomes to make efficient use of
the land. 4

Congress has recognized that highly fractionated allotments preclude any
meaningful economic development in Indian country.141 The allotment process that was
premised on maximizing the efficiency of Indian land use has rendered most Indian land
useless. There are multiple examples that illustrate the problem of fractionated
ownership in Indian country, but the most famous description follows:

Tract 1305 is 40 acres and produces $1,080 in income annually. It is valued at $8,000. It
has 439 owners, one-third of whom receive less than $.05 in annual rent and two-thirds of
whom receive less than $1. . . . The common denominator used to compute fractional
interests in the property is 3,394,923,840,000. The smallest heir receives $.01 every 177
years. . . . The administrative costs of handling this tract are estimated by the Bureau of
Indian Affairs at $17,560 annually.!*?

In attempt redress this legacy of allotment, Congress passed the Indian Lands
Consolidation Act (“ILCA”),143 which included a forced escheat provision where small
fractional property interest, such as the example above, would revert to the tribal
govemment.144 The forced escheat provision only applied to lands that had an economic
yield of less than one-hundred dollars per year.145

When challenged by individual Indian property owners, the U.S. Supreme Court
struck down the ILCA as an unconstitutional taking of individual property without just
compensation.146 The problem with the ILCA was not a lack of public use, but a lack of
compensation for property interests taken.

In response, Congress amended the ILCA by extending the time period over which
economic viability of the subject lands would be gauged.147 Congress’s second pass at
the ILCA was stricken by the Court on the same grounds.148 Another amendment to the
ILCA has now been enacted in hopes of reducing fractionated property interests.!4?

138. Deloria, supran. 135, at 978.

139. Many Indian people, like their non-Indian counterparts, die intestate.

140. See generally Stacy L. Leeds, Borrowing from Blackacre: Expanding Tribal Land Bases through the
Creation of Future Interests and Joint Tenancies, 80 N.D. L. Rev. 827 (2004).

141. One of the reasons for consolidating land bases was to make them more economically viable. Sen.
Rpt. 98-632 (Sept. 24, 1984) (reprinted in 1984 U.S.C.C.A.N. 5470) (evidencing the first attempt to correct the
problem).

142. Irving, 481 U.S at 713. See also Michael A. Heller, The Tragedy of the Anticommons: Property in the
Transition from Marx to Markets, 111 Harv. L. Rev. 621, 685-87 (1998); Leeds, supran. 101, at 496.

143. 25 U.S.C. §§ 2201-2210 (1988).

144. Id.

145. Id.

146. Irving, 481 U.S. at 716-18.

147. See Indian Land Consolidation Act, Amendment, Sen. Rpt. 98-632 (reprinted in 1984 U.S.C.A.AN.
5470).

148. Babbitt v. Youpee, 519 U.S. 234, 240-43 (1997).

149. See Pub. L. No. 102-238, § 3, 105 Stat. 1908, 1908-09 (1991).
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The ILCA sought to take some property interest and redistribute those lands back
to the tribal government, so that tribal lands could be consolidated towards increased
efficiency. Rather than have the federal government pass this type of law for
redistribution of land, perhaps an exercise of tribal eminent domain power would be the
best avenue to address arrested economic development in tribal communities.

The unilateral actions of the federal government created the need for tribal
communities to become creative in re-establishing land base through land consolidation
and acquisitions. But do tribes want to follow in the footsteps of the federal government
in the exercise of these powers?

V. TRIBAL POWERS OF EMINENT DOMAIN

In recent years, some tribes have considered exercising eminent domain powers in
the same manner as their federal, state, and local governmental counterparts. Tribal
codes and constitutions have been amended to provide for the power to acquire lands
within their political and territorial boundaries without the consent of the individual
landowners.'*® In some instances, tribes and local state officials have teamed up to

150. For example, the Sisseton-Wahpeton Sioux Tribe provides for condemnation of trust or restricted lands
within their jurisdiction:

The Sisseton-Wahpeton Sioux Tribe shall have authority pursuant to this Chapter and in accordance
with Section 8 of the Act of October 19, 1984, 98 Stat[.] 2411 (P.L. 98-513), to condemn trust or
restricted land within the original exterior boundaries of the Lake Traverse Reservation, as
described in Article III of the Treaty of February 19, 1867, 15 Stat. 505, for public uses, including
the elimination of fractional heirship interests in such land, the consolidation of tribal interests in
land and the development of tribal agriculture.

National Tribal Resource Center, Sisseton-Wahpeton Sioux Tribe: Chapter 47 Condemnation of Trust or
Restricted Land Under Power of Eminent Domain § 47-01-01, http://www tribalresourcecenter.org\ccfolder\
sisseton_wahpeton_codeoflaw47.htm (accessed Oct. 30, 2005).

Section 47-02-01 provides for condemnation proceedings to be initiated by the tribe in tribal court for
just compensation to be made for the property, and allows a jury to make that determination. Moreover, the
jury determination requires a verdict of five-sixths of the jury as to the compensation. /d. at § 47-18-01.
Section 47-09-01 notes that the United States is not an indispensable party but that the federal government does
have the right to intervene in the proceedings.

The Eastern Band of Cherokee Indians Code allows power within the reservation when the Council
deems it appropriate for a public purpose. National Tribal Justice Resource Center, The Cherokee Code, at
§ 40-1, hitp://tribalresourcecenter.org/ccfolder/eccodech40eminent.htm (accessed Aug. 24, 2005). The Tribal
Council initiates by passing a resolution. /d. Compensation is provided for in Section 40-2. /d. at § 40-2. The
courts will determine the value by a jury of six tribal members. /d. at § 40-3.

Although the Constitution was rejected, a proposed draft language to the Eastern Cherokee Constitution
purported to take the power one step further, and apply it to all lands within the reservation. Article XIII
entitled “Real Property” stated:

The Council shall enact a comprehensive Property Code establishing a Land Office and governing a
system of property for all lands within the Territory. The Property Code shall include provisions
governing the issuance of patents in fee or any lesser interest, the establishment of a Registry,
eminent domain, the recordation of patents, deeds, wills, trusts, leases, gifts, mortgages, liens, and
other writings used to memorialize transactions of property interests, and land use and zoning. All
property within the Territory, by whomever held, shall be deemed to have originated in a patent
issues pursuant to the sovereign authority of the Band and such interests shall be recorded in the
Land Office.

Richard Monette, Conference Presentation, Preserving Our Sovereignty (Miami, Fla., Feb. 10~12, 2005) (copy
on file with author).
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exercise the power of eminent domain collectively.ls ' In these instances, states have

acquired lands by condemning private lands and then redistributing the lands to tribal
govemments.ls2 When the tribal government converts the land to commercial uses, the
tribe then shares revenues with the state govemments.'s3

Noting the controversy over eminent domain powers throughout the United States,
the following section explores whether tribes have historically exercised the power in the
past and whether tribes retain the power to acquire or re-acquire lands from private

individuals.

VI. HISTORICAL TRIBAL EMINENT DOMAIN

Tribal nations are diverse in their history, culture, language, and legal traditions. It
goes without saying that it is impossible to declare a monolithic “traditional” tribal
viewpoint on whether tribal governments, prior to contact with Europeans, exercised the
power of eminent domain or some equivalent.

Additionally, it goes without saying that Indians had a system of law for
determining property rights prior to the day Columbus arrived on what are now North
American shores.!>* It is inconceivable that the millions of people that populated the
continent prior to European contact were aimlessly moving about with no norms,
customs, or laws.

Prior to contact with Europeans, Indians recognized property rights, made
conveyances of land, regulated trade, and exercised the full gamut of jurisdiction. But
did they exercise the power of eminent domain, or an equivalent sovereign power, at that
time?

Those tribes that truly practiced common ownership of lands, of which they have
long been accused, exercised the highest form of governmental power. The permanent
exclusion of private rights for the good of all citizens embodies a public use doctrine that
far exceeds the eminent domain model. The tribal government, through the people, has
pre-determined that all lands shall be used for the public good only, and there is no room
for the recognition of private individual rights.

However, it is doubtful that many tribes practiced common ownership in the purest
form.!>> The tribal government either owned the land, or the exercised usufructuary
rights over specific territories.!>® It is well documented that conflicts were occurring
between tribes prior to European contact and thereafter, in order to establish supremacy

151. See Indianz.com, Tribe Teams Up With County on Eminent Domain Push, http://www.indianz.com/
News/2005/010220.asp (accessed Sept. 9, 2005).

152. See State Taking Properties to Give to Senecas: Eminent Domain Process Is Under Way in Niagara
Falls, Angering Land Owners, http//www.syracuse.com/news/poststandard/index.ssf?/base/news-0/
112245390335650.xml&coll=1 (July 27, 2005).

153.

154. Indianz.com, State Asserts Eminent Domain on Behalf of Tribe, http://www.Indianz.com/News/
2005/009533.asp (July 28, 2005).

155. Bobroff, supra n. 86, at 1571-96 (detailing pre-colonial Indian property schemes from diverse
geographic areas).

156. ld.
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over and ownership in land.'>” The myth of “wandering hordes”!*8 of people attaching

no value to property is one told by non-Indians seeking to seize Indian land or otherwise
disregard Indian claims to land.'®®

Contrary to the prevailing myths, most tribes had some form of recognized private
ownership in land, if not an elaborate property law scheme.'®  The Pueblos of the
Southwest, the tribes of the southeastern United States, and the Iroquois were well
known for having elaborate property schemes. 6!

Some of these tribal property law schemes protected individual property, and
arguably protected private rights to a greater extent than the United States or their
European predecessors. In previous works, I have suggested the Cherokee Nation, one
of the tribes noted for an elaborate property law system of recognized individual property
rights, did not traditionally provide for the governmental authority of eminent domain.'®
In the Cherokee system, individuals had protected property interest to surface rights and
improvements, with the tribal government holding the underlying estate in common for
the people. Although the Cherokee government did not expressly reserve to itself
constitutional authority to take individual property for public use or otherwise,' 6

157. See e.g. Lower Sioux Indian Community in Minn. v. U.S., 163 Ct. CL. 329, 333-34 (1963) (bracket and
ellipses in original):

The Treaty of August 19, 1825, commonly called the “Treaty of Prairie des Chiens” or “Prairie du
Chien,” was the result of continuous warfare among the tribes of the Upper Mississippi region. The
warring tribes were assembled at Prairie des Chiens and a treaty was entered into establishing
boundaries among them in an attempt to remove the cause of their hostilities. The preamble of the
treaty clearly bears this out:

The United States of America have seen with much regret, that wars have for many years been
carried on between [the different tribes who were parties to the treaty] ***. In order,
therefore, to promote peace among these tribes, and to establish boundaries among them ***,
and thereby to remove all causes of future difficulty, the United States have invited [the
different tribes who were parties to the treaty] *** to assemble together, and in a spirit of
mutual conciliation to accomplish these objects ***.

Thus it can be seen that the purpose of the treaty was to promote peace by establishing boundaries
among the tribes “*** and thereby to remove all causes of future difficulty ***.”
158. Cherokee Nation v. Ga.,30 U.S. 1,27 (1831). As part of his concurrence, Justice Johnson, id. at 27-28,
noted:

But I think it very clear that the constitution neither speaks of them as states or foreign states, but as
just what they were, Indian tribes; an anomaly unknown to the books that treat of states, and which
the law of nations would regard as nothing more than wandering hordes, held together only by ties
of blood and habit, and having neither laws or government, beyond what is required in a savage
state.

159. Seifert, supra n. 85, at 325-28.

160. Bobroff, supra n. 86, at 1571-96.

161. Id.

162. E.g. Leeds, supran. 101, at 498 (“The idea of governmental taking by the Cherokee govermnent, 1 must
admit, is not a concept supported by early sources of Cherokee law.”).

163. As evidence of this, see the Cherokee Constitution, art. 1, in The Constitution and Laws of the Cherokee
Nation: Passed at Tal-Le-Quah, Cherokee Nation, 1839, at 5-6 (Gales & Seaton 1840) (emphasis in original),
stating:

Sec. 1. The boundary of the Cherokee Nation shall be that described in the treaty of 1833 between
the United States and Western Cherokees, subject to such extension as may be made in the
adjustment of the unfinished business with the United States.

Sec. 2. The lands of the Cherokee nation shall remain common property; but the improvements
made thereon, and in the possession of the citizens . . . respectively who made, or may rightfully be
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nothing in the early Cherokee laws would have precluded the tribal government from
passing a law to exercise the power of eminent domain if the tribal legislature found it
necessary. Nonetheless, there is no indication that legislation to this effect was ever
passed.164

In comparing the possibilities for eminent domain under tribal law in the historic
sense, it appears that tribes would have fallen somewhere on the spectrum between those
governments who control all land use, and therefore had no need for express eminent
domain authority, to those tribes who valued private property to the extent they would
never exercise eminent domain powers.

The range of tribal individual property rights in contrast to sovereign eminent
domain powers is consistent with the range of divergent laws in a current survey of
international law. There are countries in which the government is the sole property
owner with no need to exercise eminent domain,165 and those countries where the power,
if exercised, is more constrained than the current United States system.l66 The same
diversity of viewpoints would have existed at traditional tribal law.

VII. CONTEMPORARY TRIBAL EMINENT DOMAIN POWERS

Contemporary tribal governments have exercised eminent domain powers for
various purposes. Some tribal codes expressly authorize the tribal legislature or
executive branch to invoke the power when needed.!8” At least one tribal court has
upheld tribal landowners’ challenges to the exercise of tribal eminent domain.

in possession of them: Provided, That the citizens of the Nation possessing exclusive and
indefeasible right to their improvements, as expressed in this article, shall possess no right or power
to dispose of their improvements, in any manner whatever, to the United States, individual States, or
to individual citizens thereof; and that, whenever any citizen shall remove with his effects out of the
limits of this Nation, and become a citizen of any other Government, all his rights and privileges as
a citizen of this Nation shall cease: Provided, nevertheless, That the National Council shall have
power to re-admit, by law, to all the rights of citizenship, any such person or persons who may, at
any time, desire to return to the Nation, on memoralizing the National Council for such
readmission.

164. Condemnation proceedings could very well be found upon review of Cherokee case law between 1839
and 1898. However, the Cherokee Nation’s official governmental records and judicial opinions were seized by
the Dawes Commission during allotment and are currently housed in the Oklahoma Historical Society, outside
the custody of the Cherokee judiciary. The judicial opinions have never been published; remarks with respect
to eminent domain are based on review of constitutional and statutory laws exclusively.

165. For instance, all lands in Cuba were nationalized in 1961. Edward Yates, Central Planning Meets the
Neighborhood: Land-Use Law and Environmental Impact Assessment in Cuba, 16 Tul. Envtl. L.J. 653, 658
(2003). In Mozambique, ultimate ownership of lands rests with the state. Kendall Burr, The Evolution of the
International Law of Alienability: The 1997 Land Law of Mozambique as a Case Study, 43 Colum. J. Transnatl.
L. 961, 961-62 (2005).

166. Consider the example of New Zealand. Takings in New Zealand are highly regulated; there are
numerous checks and balances required for a public purpose. Taking Land, supra n. 56, at 255-56. All takings
must go through the Environment Court, and it appears to be more like actual public use than the American
system that would allow an automatic conveyance to a third party. /d. at 255.

The compensation is better than the United States system: “The taking of land is not viewed in New
Zealand as an invasion of a person’s rights so much as a regulation of land use permitting compensation to
those who are deprived in the interests of the broader society.” Id. The compensation goes beyond the market
value provided in the United States. The compensation can be in the form of “monetary compensation or by
transfer of other property to the displaced parties.” Id. “It is also intended to cover the costs incurred in the
process as well as to provide a small sum for loss of employment.” /d.

167. See supra n. 150 (discussing tribal codes and constitutional provisions).
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The Navajo Nation case Dennison v. Tucson Gas and Electric Co.,168 involved a
taking of private land for a right of way.169 The Navajo Supreme Court ruled that the
taking violated Navajo law based on procedural grounds and due process
considerations.!”® The question of whether the Navajo Nation had the power to take
lands by eminent domain was answered in the affirmative:

Eminent Domain is the power of any sovereign to take or to authorize the taking of any
property within its jurisdiction for public use without the consent of the owner. 1t is an
inherent power and authority which is essential to the existence of all governments.

Therefore, as in this case, the sovereign (the Navajo Tribal Government), has the power
and the authority to take or to authorize the taking of the Dennison property, all or part of
it, without their consent. Plaintiffs’ consent to the granting of the right-of-way is totally
unnecessary. 1

In Dennison, the Court noted that limitations on tribal eminent domain powers are found
in the Indian Civil Rights Act of 1968 (“ICRA™).!"? Section 1302(5)(8) of the ICRA
states that “[n]o Indian tribe in exercising the powers of self-government shall: . . . take
any private property for public use without just compensation.”173 The Navajo Bill of
Rights,174 contained similar limitations on the Navajo Nation.

The Navajo courts provided an historical account of tribal takings law:

Furthermore, under the customary division of governmental powers into three (3) branches,
executive, legislative, and judicial, the right to authorize the exercise of Eminent Domain is
wholly legislative (Navajo Tribal Council) and there can be no taking of private property
for public use against the will of the owner [without] direct authority from the legislative
body (Navajo Tribal Council) and then the taking must be only in the manner as prescribed
by the legislative body (Navajo Tribal Council).

In 1960, the Navajo Tribal Council vested the exercise of the Eminent Domain power of
the Navajo Nation in the Executive Branch of the Navajo Government, and ?rovided by
law the exact manner and the procedure to be followed in its execution or use.!”3

Under Navajo law, the tribal administrative agency is charged with estimating probable
damages, and an offer is made to the landowner.!7® If the landowner refuses to accept
the compensation offered, condemnation proceedings may follow.!7”

In Dennison, the proper procedures were not followed and the exercise of eminent
domain was deemed illegal.178 However, the power of the Navajo government to
exercise eminent domain powers is recognized by the Navajo courts.

168. 1 Navajo 95 (Navajo 1974) (available at National Tribal Justice Resource, Dennison v. Tucson Gas &
Elec. Co., http://www.tribalresourcecenter.org/opinions/opfolder/1974. NANN.0000002.htm (accessed Nov. 11,
2005)).

169. Id. at 9 16.

170. Id. atq72.

171. Id. at 99 30-31.

172. Id. atq 37 (citing 25 U.S.C. §§ 1301-1303 (2000)).

173. Dennison, 1 Navajo at 1§ 38-39.

174. Navajo Nation Code tit. 9, §§ 1, 5, 8 (Equity 1995).

175. Dennison, 1 Navajo at {1 4445 (citation omitted).

176. Id. at 9 49-54.

177. Id. at 9 56.
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However, tribes are not exercising the power to acquire lands or reconsolidate land
bases in large numbers. Tribal governments are cautious in exercising their inherent
powers because numerous federal court cases, in recent years, have negatively impacted
tribal sovereign powers. 179

The tribes that expressly authorize eminent domain powers typically restrict the
power to lands owned by tribal citizens within the tribe’s political and territorial
boundaries.'8® While takings by tribal governments include easements for road projects
and utilities, the public use doctrine is incorporated to allow for more liberal
interpretations. 181

As a matter of federal Indian law, tribal takings of private lands will present the
question of whether tribes retain eminent domain powers. Eminent domain is usually
considered an inherent power of all sovereigns. If the tribal power is ultimately
challenged in federal court, the courts will likely look to various textual sources to
determine whether the tribal power has somehow been divested.

General principles of federal Indian law state that tribes may exercise inherent
governmental powers, so long as those powers have not been voluntarily relinquished by
the tribal government or expressly taken away by an act of Congress.182 In recent years,
the federal courts have added a third avenue for possible divestiture of tribal authority: if
the federal courts find that the exercise of such power is inconsistent with the tribe’s
dependent status vis-a-vis the federal government.183

178. Id atq72.

179. Many commentators are less reluctant to conclude that tribes retain eminent domain powers. See e.g.
Philip P. Frickey, 4 Common Law for Our Age of Colonialism: The Judicial Divestiture of Indian Tribal
Authority over Nonmembers, 109 Yale L.J. 1, 83 (1999) (describing the recognition of tribal eminent domain
powers over fee simple lands within reservation boundaries as an aggressive measure that could be taken by
Congress); Philip P. Frickey, Domesticating Federal Indian Law, 81 Minn. L. Rev. 31, 87 (1996) (suggesting
tribes lack eminent domain powers); Ezra Rosser, This Land is My Land, This Land is Your Land: Markets and
Institutions for Economic Development on Native American Land, 47 Ariz. L. Rev. 245, 310 (2005)
(mentioning only the possibility of tribal exercise of eminent domain); Victoria Verbyla Sutton, Divergent But
Co-Existent: Local Governments and Tribal Governments Under the Same Constitution, 31 Urb. Law. 47
(1999) (suggesting that tribal governments do not enjoy the power of eminent domain to the same extent that
state and local governments do).

Only a few law review articles expressly conclude that tribes retain the power of eminent domain. E.g.
Kirke Kickingbird, What’s Past is Prologue: The Status and Contemporary Relevance of American Indian
Treaties, 7 St. Thomas L. Rev. 603 (1995) (noting that the power of eminent domain is retained by tribes);
Leeds, supra n. 101 (discussing options for exercise of tribal eminent domain power).

180. Examples include the Sisseston-Wahpeton Sioux Tribe and Eastern Band of Cherokee Indians. See
supra n. 150 and accompanying text. Each of these limits the power to lands within the reservation boundaries
or within the tribe’s Indian country.

181. For example, consider the situation of the Eastern Band of Cherokee Indians. See id. (discussing the
Council’s determination of what constitutes “public use”).

182. Felix S. Cohen noted in the most recent edition of the leading treatise in the field that

[plerhaps the most basic principle of all Indian law, supported by a host of decisions, is that those
powers lawfully vested in an Indian nation are not, in general, delegated powers granted by express
acts of Congress, but rather “inherent powers of a limited sovereignty which has never been
extinguished.”
Cohen’s Handbook of Federal Indian Law, supra n. 65, at 206 (footnote omitted). See also Robert N. Clinton,
Nell Jessup Newton & Monroe E. Price, American Indian Law: Cases and Materials 317-18 (3d ed.,
Michie 1991) (discussing Cohen’s synthesis of the doctrine of inherent sovereignty).
183. See Frank Pommersheim, Lara: 4 Constitutional Crisis in Indian Law? 28 Am. Indian L. Rev. 299, 304
(2003-2004) (referencing judicial plenary power); Frank Pommersheim, Coyote Paradox: Some Indian Law
Reflections from the Edge of the Prairie, 31 Ariz. St. L.J. 439, 462 (1999).
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There is no indication that tribes have voluntarily relinquished their power of
eminent domain. Of course, the question turns on a case-by-case evaluation of a
particular tribe’s history, but few tribes would have voluntarily relinquished their
sovereign rights to regulate land use within tribe’s own territory.

There is no indication that Congress has divested tribal governments of eminent
domain powers through express legislation. In fact, Congress mentioned tribal eminent
domain as a retained tribal power in the ICRA.'® The ICRA provides certain civil
rights protections, as a matter of federal law, to all persons, Indian and non-Indian, who
come within the jurisdiction of tribal govemments.185 The power of eminent domain is
specifically mentioned, and the Act simply requires that tribes who take lands for public
use provide just compensation for takings.186 The ICRA restricts tribal governments to
the same extent the Bill of Rights restricts the federal govemment.187

The question of judicial implicit divestiture, as a relatively new way tribes could
lose governmental powers, is difficult to predict. In recent decisions, the federal courts
have tended to restrict the exercise of tribal inherent powers to lands over which the tribe
or its members retain the right to exclude.'8® If this trend were extended, in a challenge
to the tribal eminent domain powers, the power might be restricted to the taking of lands
held by tribal citizens only.

Tribal eminent domain powers will most likely be treated by the federal court like
other inherent tribal powers such as sovereign immunity and taxation that are retained,
but limited by federal law.!8 Tribes continue to enjoy sovereign immunity, but it is
recognized that tribal sovereign immunity can be waived by Congress.190 Tribes also
enjoy taxation powers, but those powers are limited to tribal lands or consensual
relationships.191

The Bureau of Indian Affairs (“BIA”) has recognized the right of tribal
governments to take lands claimed by tribal members for public uses.!”?  Professor
Richard Monette shared the story of an Indian family who sought the assistance of the
BIA when their tribal government attempted to build a helicopter landing pad on lands
claimed by the family.193 The BIA refused assistance to the tribal citizens noting that

184. 25U.S.C. §§ 1301-1303 (2000).

185. /d. at § 1302.

186. Id.

187. Section 1302 of the ICRA states: “No Indian tribe in exercising powers of self-government shall take
any private property for a public use without just compensation.” 25 U.S.C. § 1302(5). Compare this language
with the almost identical language of the takings clause of the United States Constitution: “No person
shall . . . be deprived of life, liberty, or property, without due process of law; nor shall private property be taken
for public use, without just compensation.” U.S. Const. amend. V.

188. See e.g. Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001); Strate v. A-1 Contracitors, 520 U.S. 438
(1997); Mont. v. U.S., 450 U.S. 544 (1981).

189. See Kiowa Tribe of Okla. v. Mfg. Technologies, Inc., 523 U.S. 751, 754 (1998) (“As a matter of federal
law, an Indian tribe is subject to suit only where Congress has authorized the suit or the tribe has waived its
immunity.”).

190. Kiowa, 523 U.S. at 753-57; Santa Clara Pueblo v. Martinez, 436 U.S. 49, 57-58 (1978).

191. Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982).

192. Ltr. from Robert R. McNichols, Bureau of Indian Affairs, Truxton Canon Field Office, to Guy
Marshall, Jr. (May 9, 2003) (copy on file with author).

193. Monette, supra n. 150.
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the tribal use served a “community purpose.”194 The BIA commented that the tribal
power to take lands claimed by the family was “consistent with tribal law and
traditions.”!®> The example demonstrates a reluctance, on the part of the BIA, to allow
private property interest to restrict the exercise of tribal governmental power.

The Internal Revenue Service (“IRS™) is another federal agency that recognizes
eminent domain as a retained tribal power.196 The IRS Code contains provisions that
treat tribal governments like state governments for certain tax purposes.197 In internal
agency reviews of the legislative history of these provisions, the IRS concluded the
provisions should apply to an Indian tribal government that exercises inherent sovereign
powers.198 According to the IRS, among those inherent sovereign powers is the power
to tax, the power of eminent domain, and police powers, such as control over zoning,
police protection, and fire protection.199

Some state officials have agreed that eminent domain is a sovereign power of
modem tribal governments, even in states where tribal powers have otherwise been
diminished. For example, a 1985 Attorney General’s Opinion for the state of Nebraska
places eminent domain in the same category with tribal tax powers:200

You ask if the Tribe will have additional powers regarding taxation and condemnation as a
result of retrocession. The answer would appear to be “no.” . . . Indian tribes retained
broad authority in the areas of taxation and eminent domain (i.e., condemnation). . . .

[Alny exercise of [eminent domain powers of] the Tribe is subject to a number of
limitations imposed by federal law, including due process, equal protection and just
compensation considerations. 20!

Tribal governments should evaluate whether the exercise of eminent domain
powers would be useful, particularly in combating fractionated ownership and land
tenure problems that were created without tribal consent. As a retained element of
inherent sovereignty, tribes have the same authority to avail themselves of the power as
do federal and state governments. But tribes should move forward in policy
determinations with the unique insight gained from having similar powers exercised
against them. Perhaps tribal governments have the perspective to show the other two
sovereigns how to exercise the power in a way that is more respectful of individual
rights.

194. Ltr., supran. 192.

195. Id. 1t is important to note that in this example, the land in this particular tribe is held in trust by the
United States for the beneficial use of the tribe and the lands were never allotted to individuals.

196. Mark J. Cowan, Leaving Money on the Table(s): An Examination of Federal Income Tax Policy
Towards Indian Tribes, 6 Fla. Tax Rev. 345, 363 n. 78 (2004) (noting that the three major sovereign powers of
tribes, as mentioned in title 26, section 7871 of the U.S. Code, include taxation, eminent domain, and police
powers).

197. 26 U.S.C. § 7871(a) (2000).

198. Priv. Ltr. Rul. 2000-29-039 (July 21, 2000).

199. H.R. Conf. Rpt. No. 97-984 at 15 (Dec. 19, 1982).

200. Ltr. from Robert Spire, Atty. Gen. Neb., to James E. Goll, Sen., Neb. Legislator (Mar. 28, 2005)
(available at http://ago.nol.org/local/opinion/?topic=detao;s&id=798).

201. Id.
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VIII. CONCLUSION

Over the years, American Indian people have come to view property rights
differently from their non-Indian counterparts, but perhaps the Kelo decision brings the
two groups closer together. The United States has consistently rationalized the taking of
Indian lands on the premise that Indians do not make efficient use of land the way
non-Indians do. Now the rationale for taking non-Indian lands is similar: land should be
placed with the entities that will make the best use of those lands.

Indian people have known for some time that fee simple title is far from absolute.
The notion that the government can take land at any time is a foundation of the American
Indian experience. The inquiry as to what it is in the best interest of the “public” is an
exceedingly broad question. American Indian people have watched their lands
transferred to other individuals for centuries.

Are mainstream American families coming to realize what American Indians have
known for generations? Eminent domain, and similar theories of land allocation, are
rarely discussed when land resources are abundant. But when competing interests eye a
particular tract of land, a hierarchy of preferred land uses emerges.

We have finally reached a resource crunch that brings to mainstream communities
the truth about governmental power and private property rights. As one of my
colleagues has aptly noted, “[i]t seems to violate the spirit of storytelling to declare a
story ‘Wrong.”’202 But perhaps the American people have simply gotten it wrong, both
in their response to Kelo, and to their false security in private property rights. The laws
governing eminent domain and other governmental powers have not changed, just the
people affected.

202. Bobroff, supra n. 86, at 1620.
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Why the Founder of Standing Rock
Sioux Camp Can’t Forget the
Whitestone Massacre

We must remember we are part of a larger story. We are still
here. We are still fighting for our lives on our own land.

LaDonna Bravebull Allard at Sacred Stones camp
along the banks of the Cannonball River. Photo
by Kat Eng.

LaDonna Bravebull Allard  posted Sep 03,2016

On this day, 153 years ago, my great-great-grandmother Nape Hote
Win (Mary Big Moccasin) survived the bloodiest conflict between
the Sioux Nations and the U.S. Army ever on North Dakota soil. An
estimated 300 to 400 of our people were killed in the Inyan Ska
(Whitestone) Massacre, far more than at Wounded Knee. But very
few know the story.

1of5



2 of 5

As we struggle for our lives today against the Dakota Access
pipeline, I remember her. We cannot forget our stories of survival.

Just 50 miles east of here, in 1863, nearly 4,000 Yanktonais, Isanti
(Santee), and Hunkpapa gathered alongside a lake in southeastern
North Dakota, near present-day Ellendale, for an intertribal buffalo
hunt to prepare for winter. It was a time of celebration and
ceremony—a time to pray for the coming year, meet relatives,
arrange marriages, and make plans for winter camps. Many
refugees from the 1862 uprising in Minnesota, mostly women and
children, had been taken in as family. Mary’s father, Oyate Tawa,
was one of the 38 Dah'kotah hanged in Mankato, Minesota, less
than a year earlier, in the largest mass execution in the country’s
history. Brigadier General Alfred Sully and soldiers came to Dakota
Territory looking for the Santee who had fled the uprising. This
was part of a broader U.S. military expedition to promote white
settlement in the eastern Dakotas and protect access to the
Montana gold fields via the Missouri River.

As my great-great-grandmother Mary Big Moccasin told the story,
the attack came the day after the big hunt, when spirits were

high. The sun was setting and everyone was sharing an evening
meal when Sully’s soldiers surrounded the camp on Whitestone
Hill. In the chaos that ensued, people tied their children to their
horses and dogs and fled. Mary was 9 years old. As she ran, she was
shot in the hip and went down. She laid there until morning, when
a soldier found her. As he loaded her into a wagon, she heard her
relatives moaning and crying on the battlefield. She was taken to a
prisoner of war camp in Crow Creek where she stayed until her
release in 1870.

Where the Cannonball River joins the Missouri River, at the site of
our camp today to stop the Dakota Access pipeline, there used to be
a whirlpool that created large, spherical sandstone formations. The
river’s true name is Inyan Wakangapi Wakpa, River that Makes the
Sacred Stones, and we have named the site of our resistance on my
family’s land the Sacred Stone Camp. The stones are not created
anymore, ever since the U.S. Army Corps of Engineers dredged the
mouth of the Cannonball River and flooded the area in the late
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1950s as they finished the Oahe dam. They killed a portion of our
sacred river.

I was a young girl when the floods came and desecrated our burial
sites and Sundance grounds. Our people are in that water.

This river holds the story of my entire life.

I remember hauling our water from it in big milk jugs on our
horses. I remember the excitement each time my uncle would wrap
his body in cloth and climb the trees on the river’s banks to pull out
a honeycomb for the family—our only source of sugar. Now the
river water is no longer safe to drink. What kind of world do we live
in?

Look north and east now, toward the construction sites where they
plan to drill under the Missouri River any day now, and you can see
the old Sundance grounds, burial grounds, and Arikara village sites
that the pipeline would destroy. Below the cliffs you can see the
remnants of the place that made our sacred stones.

Of the 380 archeological sites that face desecration along the entire
pipeline route, from North Dakota to Illinois, 26 of them are right
here at the confluence of these two rivers. It is a historic trading
ground, a place held sacred not only by the Sioux Nations, but also
the Arikara, the Mandan, and the Northern Cheyenne.

Again, it is the U.S. Army Corps that is allowing these sites to be
destroyed.

The U.S. government is wiping out our most important cultural and
spiritual areas. And as it erases our footprint from the world, it
erases us as a people. These sites must be protected, or our world
will end, it is that simple. Our young people have a right to know
who they are. They have a right to language, to culture, to tradition.
The way they learn these things is through connection to our lands
and our history.

If we allow an oil company to dig through and destroy our
histories, our ancestors, our hearts and souls as a people, is that
not genocide?

Today, on this same sacred land, over 100 tribes have come
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together to stand in prayer and solidarity in defiance of the black
snake. And more keep coming. This is the first gathering of the
Oceti Sakowin (Sioux tribes) since the Battle of the Greasy Grass
(Battle of Little Bighorn) 140 years ago. When we first established
the Sacred Stone Camp on April 1 to stop the pipeline through
prayer and non-violent direct action, I did not know what would
happen. But our prayers were answered.

We must remember we are part of a larger story. We are still here.
We are still fighting for our lives, 153 years after my great-great-
grandmother Mary watched as our people were senselessly
murdered. We should not have to fight so hard to survive on our
own lands.

My father is buried at the top of the hill, overlooking our camp on
the riverbank below. My son is buried there, too. Two years ago,
when Dakota Access first came, I looked at the pipeline map and
knew that my entire world was in danger. If we allow this pipeline,
we will lose everything.

We are the river, and the river is us. We have no choice but to stand
up.

Today, we honor all those who died or lost loved ones in the
massacre on Whitestone Hill. Today, we honor all those who have
survived centuries of struggle. Today, we stand together in prayer
to demand a future for our people.

Email Address ‘ Sign Up

LaDonna Bravebull Allard wrote this article for YES!
Magazine. LaDonna is the Standing Rock Sioux Tribe's
Section 106 Historic Preservation Officer. She is also the
Founder and Director of the Sacred Stone Camp, a spirit
camp established in April 2016 on her family's land on the
Standing Rock Reservation, as a center of cultural
preservation and spiritual resistance to the Dakota

Access pipeline.
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Taking a Stand at Standing Rock
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KIM RYU

By DAVID ARCHAMBAULT II
AUGUST 24, 2016

Near Cannon Ball, N.D. — It is a spectacular sight: thousands of Indians camped
on the banks of the Cannonball River, on the edge of the Standing Rock Sioux
Reservation in North Dakota. Our elders of the Seven Council Fires, as the Oceti
Sakowin, or Great Sioux Nation, is known, sit in deliberation and prayer, awaiting
a federal court decision on whether construction of a $3.7 billion oil pipeline from
the Bakken region to Southern Illinois will be halted.

The Sioux tribes have come together to oppose this project, which was approved by
the State of North Dakota and the United States Army Corps of Engineers. The
nearly 1,200-mile pipeline, owned by a Texas oil company named Energy Transfer
Partners, would snake across our treaty lands and through our ancestral burial
grounds. Just a half-mile from our reservation boundary, the proposed route
crosses the Missouri River, which provides drinking water for millions of
Americans and irrigation water for thousands of acres of farming and ranching
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lands.

Our tribe has opposed the Dakota Access pipeline since we first learned about it in
2014. Although federal law requires the Corps of Engineers to consult with the
tribe about its sovereign interests, permits for the project were approved and
construction began without meaningful consultation. The Environmental
Protection Agency, the Department of the Interior and the National Advisory
Council on Historic Preservation supported more protection of the tribe’s cultural
heritage, but the Corps of Engineers and Energy Transfer Partners turned a blind
eye to our rights. The first draft of the company’s assessment of the planned route
through our treaty and ancestral lands did not even mention our tribe.

The Dakota Access pipeline was fast-tracked from Day 1 using the Nationwide
Permit No. 12 process, which grants exemption from environmental reviews
required by the Clean Water Act and the National Environmental Policy Act by
treating the pipeline as a series of small construction sites. And unlike the
better-known Keystone XL project, which was finally canceled by the Obama
administration last year, the Dakota Access project does not cross an international
border — the condition that mandated the more rigorous federal assessment of the
Keystone pipeline’s economic justification and environmental impacts.

The Dakota Access route is only a few miles shorter than what was proposed for the
Keystone project, yet the government’s environmental assessment addressed only
the portion of the pipeline route that traverses federal land. Domestic projects of
this magnitude should clearly be evaluated in their totality — but without closer
scrutiny, the proposal breezed through the four state processes.

Perhaps only in North Dakota, where oil tycoons wine and dine elected officials,
and where the governor, Jack Dalrymple, serves as an adviser to the Trump
campaign, would state and county governments act as the armed enforcement for
corporate interests. In recent weeks, the state has militarized my reservation, with
road blocks and license-plate checks, low-flying aircraft and racial profiling of
Indians. The local sheriff and the pipeline company have both called our protest
“unlawful,” and Gov. Dalrymple has declared a state of emergency.
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It’s a familiar story in Indian Country. This is the third time that the Sioux Nation’s
lands and resources have been taken without regard for tribal interests. The Sioux
peoples signed treaties in 1851 and 1868. The government broke them before the
ink was dry.

When the Army Corps of Engineers dammed the Missouri River in 1958, it took
our riverfront forests, fruit orchards and most fertile farmland to create Lake Oahe.
Now the Corps is taking our clean water and sacred places by approving this river
crossing. Whether it’s gold from the Black Hills or hydropower from the Missouri
or oil pipelines that threaten our ancestral inheritance, the tribes have always paid
the price for America’s prosperity.

Protecting water and our sacred places has always been at the center of our cause.
The Indian encampment on the Cannonball grows daily, with nearly 9o tribes now
represented. Many of us have been here before, facing the destruction of
homelands and waters, as time and time again tribes were ignored when we
opposed projects like the Dakota Access pipeline.

Our hand continues to be open to cooperation, and our cause is just. This fight is
not just for the interests of the Standing Rock Sioux tribe, but also for those of our
neighbors on the Missouri River: The ranchers and farmers and small towns who
depend on the river have shown overwhelming support for our protest.

As American citizens, we all have a responsibility to speak for a vision of the future
that is safe and productive for our grandchildren. We are a peaceful people and our
tribal council is committed to nonviolence; it is our constitutional right to express
our views and take this stand at the Cannonball camp. Yet the lieutenant governor
of North Dakota, Drew Wrigley, has threatened to use his power to end this
historic, peaceful gathering.

We are also a resilient people who have survived unspeakable hardships in the
past, so we know what is at stake now. As our songs and prayers echo across the
prairie, we need the public to see that in standing up for our rights, we do so on
behalf of the millions of Americans who will be affected by this pipeline.

As one of our greatest leaders, Chief Sitting Bull of the Hunkpapa Lakota, once
said: “Let us put our minds together and see what life we can make for our
children.” That appeal is as relevant today as it was more than a century ago.

David Archambault Il is the chairman of the Standing Rock Sioux tribe.

Follow The New York Times Opinion section on Facebook and Twitter (@NYTOpinion), and sign
up for the Opinion Today newsletter.




DAKOTA ACCESS PIPELINE



Cannonball, SD — On April 1st, 2016, tribal citizens of the Standing
Rock Lakota Nation and ally Lakota, Nakota, & Dakota citizens,
under the group name “Chante tin’sa kinanzi Po” founded a Spirit
Camp along the proposed route of the bakken oil pipeline, Dakota
Access.

The Dakota Access Pipeline (DAPL), owned by Energy Transfer
Partners, L.P., is proposed to transport 450,000 barrels per day of
Bakken crude oil (which is fracked and highy volatile) from the lands
of North Dakota to Patoka, lllinois. The threats this pipeline poses
to the environment, human health and human rights are strikingly
similar to those posed by the Keystone XL. Because the DAPL will
cross over the Ogallala Aquifer (one of the largest aquifers in the
world) and under the Missouri River twice (the longest river in the
United States), the possible contamination of these water sources
makes the Dakota Access pipeline a national threat.

This Spirit Camp is called Inyan Wakhanagapi Othi, translated as
Sacred Rock, the original name of the Cannonball area. The Spirit
Camp is dedicated to stopping and raising awareness the Dakota
Access pipeline, the dangers associated with pipeline spills and the
necessity to protect the water resources of the Missouri river. We
reject the appropriation of the name “Dakota” in a project that is in
violation of aboriginal and treaty lands. The word Dakota means
“the People” in the Dakota/Lakota/Nakota language and was never
intended to be used in a project which violates traditional ceremonial
areas.

Chante tin’sa kinanzi Po is a grassroots group with the following
mission statement: “They claim this mother of ours, the Earth, for
their own use, and fence their neighbors away from her, and deface
her with their buildings and their refuse.” — Chief Sitting Bull. His way
of life is our way of life—standing in opposition to the Dakota Access
Pipeline is our duty. Group: Chante tin’sa kinanzi Po translates as
People, Stand with a Strong Heart!

The Dakota Access threatens everything from farming and drinking
water to entire ecosystems, wildlife and food sources surrounding the
Missouri. The nesting of bald eagles and piping plovers as well as
the quality of wild rice and medicinal plants like sweet grass are just
a few of the species at stake here. We ask that everyone stands with
us against this threat to our health, our culture, and our sovereignty.
We ask that everyone who live on or near the Missouri River and

its tributaries, everyone who farms or ranches in the local area, and
everyone who cares about clean air and clean drinking water stand
with us against the Dakota Access Pipeline!

Everyone is welcome to join the Spirit Camp located
at the conffluence of the Cannon Ball and Missouri
River on the Standing Rock Sioux Reservation to
pray, share food and stories and connect with the land
and water that is being threatened by the
Dakota Access Pipeline.

For more infomation:

FAaceBook.coM/CAMPOFTHESACREDSTONE/

GOFUNDME.COM/SACREDSTONECAMP



WE WILL NOT ALLOW THIS PIPELINE TO CROSS
OUR LAND, WATER, AND SACRED SITES.

We will not allow Dakota Access to trespass on our treaty
territory and destroy our medicines and our culture. From the
horse ride that established the Camp of the Sacred Stones,
to the 500-mile Run for Our Lives relay that delivered our
recommendations to the Army Corps of Engineers, with the
hundreds of community members who met with Army Corps
Colonel Henderson on April 29, and the ongoing vigilance

of our prayers, we are committed to stopping the Dakota
Access Pipeline.

“The place where pipeline will cross on the Cannonball is the
place where the Mandan came into the world after the great
flood, it is also a place where the Mandan had their Okipa,
or Sundance. Later this is where Wisespirit and Tatanka
Ohitika held sundances. There are numerous old Mandan,
Cheyenne, and Arikara villages located in this area and
burial sites. This is also where the sacred medicine rock [is
located], which tells the future.”

LaDonna Bravebull Allard (Lakota, Dakota)

“The dangers imposed by the greed of big oil on the people
who live along the Missouri river is astounding. When this
proposed pipeline breaks, as the vast majority of pipelines
do, over half of the drinking water in South Dakota will be
affected. How can rubber-stamping this project be good for
the people, agriculture, and livestock? It must be stopped.
The people of the four bands of Cheyenne River stand with
our sister nation in this fight as we are calling on all the Oceti
Sakowin or Seven Council Fires to do so with our allies, both
native and non native in opposing this pipeline.”

Joye Braun (Cheyenne River)



DAPL Violates Numerous Federal Laws

ForT LARAMIE TREATY OF APRIL 29, 1868

The DAPL violates Article 2 of the 1868 Fort Laramie Treaty which
guarantees that the Standing Rock Sioux Tribe shall enjoy the
“undisturbed use and occupation” of our permanent homeland, the
Standing Rock Indian Reservation. The U.S. Constitution states that
treaties are the supreme law of the land.

Executive ORDER 12898 oN ENVIRONMENTAL JUSTICE

All agencies must determine if proposed project disproportionately impacts
Tribal community or other minority community.

The DAPL was original routed to cross the Missouri River north of
Bismarck. The crossing was moved to “avoid populated areas”, so instead
of crossing upriver of the state’s capital, it crosses the aquifer of the Great
Sioux Reservation.

PipPELINE SAFETY AcT AND CLEAN WATER AcT

DAPL has not publicly identified the Missouri River crossing as

high consequence. The Ogallala Aquifer must be considered a“high
consequence area”, since the pipeline would cross critical drinking water
and intakes for those water systems.The emergency plan must estimate
the maximum possible spill (49 CFR §195.452(h)(iv)(i)). DAPL refuses to
release this information to the tribe.

NATIONAL ENVIRONMENTAL PoLicy Act (NEPA)

A detailed Environmental Impact Statement (EIS) must be completed
for major actions that affect the environment. Also, the Army Corps of
Engineers must comply w/ NEPA for the permit for the Missouri River
crossing. The way agencies get around this is to provide a lesser study,
a brief Environmental Assessment (which Dakota Access has done). A
full EIS would be an interdisciplinary approach for the integrated use of
natural and social sciences to determine direct and indirect effects of the
project and “possible conflicts...with Indian land use plans and policies
(and) cultural resources” 40 CFR §1502.16

ExecuTtive ORDER 13007 oN PROTECTION OF SACRED SITES

“In managing federal lands, each executive branch agency shall avoid
adversely affecting the physical integrity of such sites.” There are historical
ceremony sites and burial grounds in the immediate vicinity of the Missouri
River crossing. The Corps must deny the DAPL permit to protect these
sites in compliance with EO 13007.

EXCERPTS FROM STANDING ROCK SIOUX TRIBE
RESOLUTION NO. 406-15 - SEP 2, 2015

WHEREAS, the Standing Rock Indian Reservation was established
as a permanent homeland for the Hunkpapa, Yanktonai, Cuthead
and Blackfoot bands of the Great Sioux Nation: and

WHEREAS, the Dakota Access Pipeline threatens public health and
welfare on the Standing Rock Indian Reservation; and

WHEREAS, the Standing Rock Sioux Tribe relies on the waters of
the life-giving Missouri River for our continued existence, and the
Dakota Access Pipeline poses a serious risk to Mni Sose and to the
very survival of our Tribe; and .

WHEREAS, the horizontal direction drilling in the construction of the
pipeline would destroy valuable cultural resources of the Standing
Rock Sioux Tribe; and

WHEREAS, the Dakota Access Pipeline violates Article 2 of the
1868 Fort Laramie Treaty which guarantees that the Standing Rock
Sioux Tribe shall enjoy the “undisturbed use and occupation” of our
permanent homeland, the Standing Rock Indian Reservation;

NOW THEREFORE BE IT RESOLVED, that the Standing Rock
Sioux Tribal Council hereby strongly opposes the Dakota Access
Pipeline; and

BE IT FURTHER RESOLVED, that the Standing Rock Sioux Tribal
Council call upon the Army Corps of Engineers to reject the river
crossing permit for the Dakota Access Pipeline...



Indigenous Youth Are Building a Climate
Justice Movement by Targeting Colonialism

Monday, 20 June 2016 00:00
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Rezpect Our Water campaign youth leaders (left to right) Tokata Iron Eyes, AnnalLee Yellow
Hammer, Precious Winter Roze Bernie and Winona Gayton stand in defense of land and water. (Photo:
Kettie Jean)

"Climate change is the defining issue of our time." These urgent words came from
16-year-old Xiuhtezcatl Roske-Martinez, a young Indigenous man raised in the Aztec
tradition, at a United Nations General Assembly event
(http://indiancountrytodaymedianetwork.com/2015/07/05/video-15-year-
old-climate-warrior-address-un-calls-climate-change-human-rights-issue) on
climate change held on June 29, 2015. Roske-Martinez is the youth director for
Earth Guardians (http://www.earthguardians.org/new-page-1/), a nonprofit
organization centered on galvanizing global youth leadership to defend the planet for
current and future generations (http://www.justiceforgirls.org/uploads/2/4/5
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/sites/default/files/16.04.08 MTD.Decision.PR_.pdf), eco hip-hop and public talks --
elevating the voices of young people near and far and empowering them to become
forces of change in their own right.

Upon learning the federal courts upheld the rights of youth on April 8, 2016, in a
landmark constitutional climate change case (http://www.ourchildrenstrust.org
/sites/default/files/16.04.08 MTD.Decision.PR_.pdf) brought forward by Our
Children's Trust (http://ourchildrenstrust.org/about) (representing 21 youth
plaintiffs) against the US federal government and fossil fuel industry, Roske-
Martinez made the following public statement:

When those in power stand alongside the very industries that threaten the future
of my generation instead of standing with the people, it is a reminder that they
are not our leaders. The real leaders are the twenty youth standing with me in
court to demand justice for my generation and justice for all youth. We will not
be silent, we will not go unnoticed, and we are ready to stand to protect
everything our "leaders" have failed to fight for. They are afraid of the power we
have to create change. And this change we are creating will go down in history.

And change things they will.

Roske-Martinez is not alone in his pursuit of environmental justice through the
harnessing of young people's power, experiential knowledge and visioning of a future
world where balance has been restored on Earth. He is part of a growing battalion of
Indigenous youth warriors (https://www.culturalsurvival.org/publications/cultural-
survival-quarterly/what-important-indigenous-youth-speak) railing against the
failure of governments, fossil fuel companies, domestic and international monitoring
agencies, and human rights organizations to acknowledge the grave environmental
destruction surfacing in the wake of Western-born models of industrialization
(https://unsettlingamerica.wordpress.com/2013/11/05/for-our-nations-to-live-
capitalism-must-die/) and to be accountable around climate recovery. They are
calling out the relentless rise of a global, capitalist social order
(https://www.theguardian.com/books/2014/sep/22/this-changes-everything-
review-naomi-klein-john-gray) promoting an extreme form of economic growth
(http://www.truth-out.org/progressivepicks/item/28933-climate-change-
is-violence) that results in the skyrocketing of wealth for few at the great expense of
many.

Demanding the environmental movement contend first and foremost with the
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ancestral homelands from further exploitation. This is a timely endeavor, as natural
gas and oil extraction continue unabated throughout Turtle Island
(http://indiancountrytodaymedianetwork.com/2011/09/30/canada-and-united-
states-are-turtle-island), with lethal aftereffects, as recently witnessed with the Fort
McMurray wildfire (http://www.newyorker.com/news/daily-comment/fort-
mcmurray-and-the-fires-of-climate-change) that burned the city to the ground.
Simultaneously, Indigenous youth are developing locally based solutions to address
the toxic impact of extractive processes on their communities. Indigenous Nations
are often situated on the frontlines and forced to deal with the immediate fallout of
environmental degradation such as contaminated soil
(http://www.scientificamerican.com/article/contaminated-culture-native-people-
struggle-with-tainted-resources/), open-air wastewater pits
(http://www.livescience.com/47535-tar-sands-ponds-toxic-and-unstable.html) and
poisoned water sources (http://www.reuters.com/article/us-usa-indigenous-
un-idUSBRE8431Q220120504). For Indigenous peoples, youth have always been at
the heart of society (https://www.youtube.com/watch?v=28u7BOx0_9k), and future
generations are a key motivation for the practice of maintaining balance with the
world of relations.

These young people are bold and brave. They are innovative and imaginative. And
they are organizing through an arsenal of tactics that reflect a profound and
intergenerational commitment to the land, water and air upon which everything is
dependent -- the sacred building blocks of life itself. It's a commitment, in fact, that
predates the colonial founding of the settler states of Canada and the USA
(http://rabble.ca/columnists/2015/01/land-relationship-conversation-
glen-coulthard-on-indigenous-nationhood).

Violence on the Land, Violence on the Land, Violence on Our Bodies Artwork, Native
) . Youth Sexual Health Network. (Image: Konsmo)
Violence on Our Bodies

On June 6, 2016, the Native Youth Sexual Health Network

(http://nativeyouthsexualhealth.com) (NYSHN), in partnership with Women's Earth

Alliance (http://womensearthalliance.org) (WEA), released a report and toolkit

entitled "Violence on the Land, Violence on our Bodies: Building an Indigenous

Response to Environmental Violence (http://landbodydefense.org/uploads/files
/Violence%200n%20the%20Land%20and%20Body%20Report%20and%20Toolkit%202016.pdf)."
The multiyear initiative aims to articulate an explicit connection between violence on

the land and violence to the body by exposing how strategies of colonization,
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between Indigenous territory
and people. As a staff member
from NYSHN told Truthout,
"This resource was built by
community to help to

continue mobilizing responses to assaults on both our bodies and lands, giving direct
tools and strategies for resistance and harm reduction to colonial and environmental
gendered violence."

The report underscores the systematic environmental violence (http://www.un.org
/esa/socdev/unpfii/documents/EGM12_ carmen_ waghiyi.pdf) experienced by
Indigenous communities continuing to live under conditions of occupation. It also
showcases the widespread resistance efforts that mark a clear distinction between
Indigenous ways of being in relation to the land (http://www.silvafor.org/assets
/silva/PDF/DebMcGregor.pdf) and those perceptions held by settlers, the latter
being heavily influenced by the principle of terra nullius (http://www.un.org/press
/en/2012/hr5088.doc.htm) outlined in the Doctrine of Discovery
(http://ili.nativeweb.org/sdrm_ art.html), which was used to justify the seizure and
subsequent desecration of Native lands more than 500 years ago. Terra nullius is a
Latin phrase meaning "nobody's land," a colonial invention of European
international law legitimating the idea that any land deemed "unoccupied or
unsettled" could be acquired as a "new territory" by a sovereign state, and that the
laws of that state would apply in the new territory.

NYSHN is a grassroots network by and for Indigenous youth that works across issues
of sexual and reproductive health, rights and justice in the United States and Canada.
To create the report, members of NYSHN travelled to some of the most severely
impacted Indigenous homelands to document the lived realities on the frontlines.
They uncovered stories about how extractive industries have drilled, mined and
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These energy projects have resulted in massive economic gains for transnational
corporations (http://www.theguardian.com/environment/true-north/2016/may/12
/the-arsonists-of-fort-mecmurray-have-a-name), but have come at a significant cost
to Indigenous peoples, disproportionately impacting Indigenous women
(http://grist.org/climate-energy/making-the-connections-on-tar-sands-pollution-
racism-and-sexism/), two-spirit people (https://www.theguardian.com/music
/2010/oct/11/two-spirit-people-north-america) and youth. As Amanda Lickers
(Turtle Clan, Seneca), a youth participant and advocate working with NYSHN, puts
it, "The reason women [are] attacked is because women carry our clans. That's where
we get our identity as nations. So if you destroy the women, you destroy the nations
and then you get access to the land." The multilayered wreckage caused by
environmental violence is broad ranging and devastating in scope -- gender violence
(http://www.cbc.ca/news/canada/british-columbia/missing-women-amnesty-
international-1.3281541), higher rates of drug and alcohol abuse, murders and
disappearances (http://www.huffingtonpost.com/georgianne-nienaber/murder-
mahem-and-mexican-_b_4646552.html), reproductive illness and toxic exposure
(https://inciteblog.wordpress.com/2010/08/19/international-indigenous-womens-
environmental-and-reproductive-health-symposium-declaration/), direct threats to
culture and Indigenous lifeways (http://www.ammsa.com/node/6945), and an
undermining of Indigenous political claims to governance and self-determination all
reared their ugly heads in the report.

The testimonies also make it clear that the inception of this environmental violence
first found its footing in the equally abhorrent processes of conquest and domination
over nature that was necessary to bring Canada and the United States into being -- a
realization that takes the founding of the Native environmental justice movement
(http://indiancountrytodaymedianetwork.com/2015/09/18 /uranium-mining-
book-explores-wastelanding-navajo-nation-161788) back to 1492. "We are talking
about how we experience climate change and environmental destruction as a direct
result of colonization," Lickers told Truthout in an interview about the project. "The
root problem is not climate change per se, the root problem is the occupation of our
territories and these anti-Indigenous world views that see the natural world as
separate from human existence." Indigenous-youth-led organizations such as
NYSHN, then, are doing the important work of challenging the political vernacular
and analytic focus within the dominant climate justice movement -- a movement that
exercises deliberate amnesia about the complex and colonial power structures and
legacies (https://www.opendemocracy.net/uk/anna-lau/climate-stories-
environment-colonial-legacies-and-systemic-change) that have driven the world to
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No More Pipelines

Across the plains of North Dakota, Indigenous youth have been speaking truth to
power (http://www.independent.co.uk/news/world/americas/13-year-old-native-
american-s-petition-to-stop-oil-pipeline-reaches-80000-signatures-a7024426.html)
by attempting to stop the building of the Dakota Access Pipeline
(http://indiancountrytodaymedianetwork.com/2016/05/23/dakota-access-pipeline-
construction-begins-despite-standing-rock-sioux-objections-164566), a project of
Dallas-based Energy Transfer Partners. If approved, the pipeline would transport oil
from the Bakken region of North Dakota across four states to Pakota, Illinois through
a route that traverses underneath the Missouri River twice and runs alongside the
Standing Rock Reservation (http://thinkprogress.org/climate/2016/05/05/3774984
/dakota-access-pipeline-indigenous-opposition/).

The Standing Rock Sioux get their drinking water from the Missouri River.
Consequently, the proposed pipeline serves as a direct threat to their water sources
and would be an environmental assault on the community if a spill were to occur.
Energy Transfer Partners has assured the people of Standing Rock that the pipeline
would be closely monitored, but given the historical relations between Indigenous
peoples and the United States (http://www.beacon.org/An-Indigenous-Peoples-
History-of-the-United-States-P1164.aspx), the tribe has little faith that their safety
and interests will be upheld. The record on spillage is bleak. In 2012-2013, there
were 300 oil pipeline breaks (https://secure.earthjustice.org
/site/Advocacy?cmd=display&page=UserAction&id=1861) in North Dakota alone.

When Indigenous youth in the region heard about the pipeline proposal, they
initiated a campaign called Rezpect Our Water (http://rezpectourwater.com) to
make their voices heard, raise public awareness, and ultimately halt the pipeline
project. Drawing on oral histories of Indigenous political resistance in her
homelands, Tokata Iron Eyes, a 12-year-old Lakota young woman and one of the lead
youth organizers in the campaign, explained to me her motivation for joining the
struggle: "Our ancestors are the ones that died fighting for this land, so that makes
me think that we have a duty to fight for our land. And we are obligated to protect
the soil and the water and everything that is sacred like that. Whatever happens with
the pipeline and climate change -- that is going to be affecting us, this generation.
And it will affect the next generation too." Tokata and her youth comrades are
holding rallies, organizing spiritual relay runs (http://lastrealindians.com/run-for-
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darcy-stop-the-dakota-access-pipeline), and creating videos
(https://www.youtube.com/watch?v=XLoaqo5t7ds) to get their message out and to
remind the broader public that the United States is still, and has always been,
Indigenous land.

The role of Indigenous young women coming together in this campaign has also been
paramount, signaling the enduring strength of Indigenous women's leadership in
questions of tribal governance. "Women were the people who held the tribe together
and they were the willpower of the tribe and its strength. So, just knowing that we
come from such powerful genes makes us feel strong inside," Tokata offered in an
interview with Truthout. "So I feel that even if the men aren't fighting for us and our
land, then we as young women have an obligation to fight for ourselves and our
people. I feel like I need to fight for my kids and my grandchildren, and my
grandmas who can't fight for themselves anymore."

Decolonization and Indigenous Resurgence: The Path to Real Climate
Justice

The work of these Indigenous young people demands a critical evaluation of the
construction of the climate justice movement. The colonial violence that fostered the
ruination of the planet in the first place has, for the most part, been blurred out of
focus in public dialogue on this topic. An accurate examination of the social and
political causes of climate change requires a close look at the history of genocide
(http://www.truth-out.org/news/item/29954-the-native-american-genocide-
and-the-teaching-of-us-history), land dispossession and concerted destruction of
Indigenous societies and cultural practices that has come alongside the irreversible
damage wrought by environmental destruction.

Siku Allooloo (http://briarpatchmagazine.com/contributors/view/allooloo-siku), an
Inuit-Taino writer and community organizer from Denendeh (Northwest Territories,
Canada), recently gave a keynote at the 2016 Girls Climate Summit
(http://phennd.org/update/girls-climate-summit/) in Philadelphia, Pennsylvania,
where she spoke about her work bringing youth and elders together on the land to

discuss climate change impacts on their ways of life. In an interview with Truthout,
Allooloo said:

Indigenous peoples are living with the overlapping effects of colonialism,
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practices and the life-giving forces within the land. This is why Indigenous
peoples throughout the world -- and primarily Indigenous women and girls -- are
at the very forefront of movements for decolonization and climate justice.

She urged the delegates, ages 9 to 18, to place these realities front and center in their
strategizing around climate justice.

As each of these young leaders have made evident, this is not only a fight about
climate, but also an ancient, anti-colonial fight over the seizure of land and its
translation into a commodity that can be bought and sold, the exploitation of Earth
and air resources, and the elimination of entire peoples for the pursuit of conquest
and profit.

It is not enough to protect the environment from grave industrial harm; we must also
dismantle the very systems from which these industries stem -- systems that
perpetuate violence against humans and homelands alike. As such, climate justice
organizing must go hand in hand with decolonization (http://www.yesmagazine.org
/peace-justice/dancing-the-world-into-being-a-conversation-with-idle-no-more-
leanne-simpson) efforts by fostering and growing the leadership of Indigenous
youth, supporting large-scale land restitution projects for Indigenous Nations
(https://taiaiake.files.wordpress.com/2015/01/ahf-restitution-article.pdf),
reinforcing the revitalization of Indigenous governance systems
(https://muse.jhu.edu/article/587729) and channeling resources into the frontline
resistance (http://unistoten.camp) of Indigenous peoples across Turtle Island.

Simply put: Close attention must be paid to the wisdom and knowledge of
Indigenous youth and their communities as they attempt to heal and protect our
planet from the harm that comes in the wake of a never-ending demand for more
energy, regardless of the cost.

Psst! Want to see more stories like this one? Reader contributions are the driving
force behind Truthout and your donation is critical to our future! Donate today by
clicking here. (http://truth-out.org/donate-now)

Copyright, Truthout. May not be reprinted without permission
(mailto:editor@truthout.org).

JASKIRAN DHILLON (/AUTHOR/ITEMLIST/USER/52316)
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studies. Her first book, forthcoming with University of Toronto Press in 2017, Prairie Rising:
Indigenous Youth, Decolonization, and the Politics of Intervention, provides a critical,
ethnographic account of state interventions in the lives of urban Indigenous youth. She is
currently an assistant professor of global studies and anthropology at The New School in
New York City.
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Owasicu Owé Wasté Sni

'The Way of the Fat-Taker is No Good'

Lakota Giving and Justice

Posted: November 26, 2015 | Author: Editors | Filed under: Uncategorized |Leave a comment

Two young, uniformed soldiers knocked at the door of a humble Lakota log house on the Lower Brule
Sioux Indian Reservation, or the Kul Wicasa Oyate. An older Lakota woman, a widow, answered the
door. She collapsed to the ground sobbing before the two the men could tell her, in a language she
couldn’t understand, her only son was killed in combat. They left her with a sorry your son’s body
wouldn’t be returned and here’s a check for hundreds of dollars.

After local clergy encouraged the mourning woman, she cashed the check. As per Lakota custom, the
fourth day after finding out her only son was killed, she cut her hair. The hundreds of dollars from the
severance pay was soon given away. All her worldly possession, including her wood stove, were set
outside her house. Relatives and community members came by, offered words of condolences, songs of
healing, and they took everything from her already humble home.

That night she slept on the bare floor.

The next day, relatives brought her food, as she began the yearlong sacred duty of caring for her son’s
spirit. Everyday after that, the community came by her home, bringing gifts of food, cooking utensils,
and blankets. Hunters would set aside meat after every kill for her. A couple of potatoes and squash
were picked for from the community gardens and given to her. Pies and soups were made for her.

After a year, she was nurtured back to health physically and materially, re-acquiring the necessary items
for her home to keep warm and to keep her fed. Her physical needs were cared for as she cared for the
spiritual needs for her son’s spirit.

Lakota customary law disallows needless suffering in times of abundance and plenty. It's an
embarrassment to have relatives wanting and in need or deprived of basic humanity.

It’s an affront to Wolakota to have others in want, need, and material deprivation. This, to my mind, was
perhaps the most concrete aspect of Lakota kinship.

This also worked the other way around. Those who hoarded or “took the fat’—or wasicu—were criminal.
Narcissism and greed were punishable by stripping individuals of material wealth or forcing them to
give away all their possessions as a means of repentance.
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If humility, unsiiciyapi, was not practiced, it was enforced as the highest ideal of ikce wicasa, the
common people.

Poverty in Lakota society does not, however, solely equate to material wealth. One is pitiful or poor, or
unsica, if they are deprived of belonging and home.

This worked internally and externally. Often, families adopted other poor natives or non-natives, caring
for their spiritual and material well-being. Those violating this code, too, were punished, mocked, and
shamed —and sometimes killed or their wealth expropriated.

The highest insult in Lakota is to be greedy, to be wasicu.

Stories exist of Lakota headmen and women sitting side by side in council. Amongst themselves, the
leaders would wear the most humble attire (not the headdresses or beautiful beadwork we're so used to
seeing) and speak with brevity and clarity. To do otherwise could result in ejection from leadership and
one could be viewed negatively as long-winded or worse greedy.

In my short life, these teachings have stuck with me and guided my actions as ikce wicasa. The rampant
commercialization of Lakota ‘culture,” however, troubles me. Many non-Lakota (and Lakota) have taken
up Lakota ways, especially ‘spirituality” like the sundance or other ceremonies, but they have ignored the
most concrete aspect of Wolakota, in my opinion—the giveaway.

It was after all not the sundance that was first banned under the 1887 Civilization Regulations, but it was
the giveaway or the potlatch ceremony that was first targeted because it posed the greatest threat to the
imposed reservation social order. Giveaways kept in tact and promoted the classless, non-hierarchical,
and radically anti-materialist political and social structure. In this structure, women owned all the
domestic material wealth, like the house and everything in it, and had final say on how these materials
were used and distributed.

Anti-capitalism and anti-patriarchal social relations posed the biggest threats to the acquisition of Native
lands and subduing Native peoples. Native people were not colonized because of our culture, but
because we were ‘Indians’ —being ‘Indian” meant being attached to a land base where relationships to
that land required maintaining idealized reciprocal social relations among ourselves and the nonhuman
world. Being ‘Indian” meant defending this social organization attached to land.

To eliminate a people to gain access to desired lands and resources requires annihilating their
relationship to that land and therefore their social relations. That’s settler colonialism.

Today, Lakota culture is a readily available commodity to be consumed by anyone, stripped of its
concepts of justice and equal social relations. It appears to have become like any other religion,
something anyone can take up to ‘discover oneself.’

While it is encouraging to see the revitalization and resurgence of cultural practices, it is equally
disturbing to see what aspects of this way of life are taken up and promoted at the expense of others.

For example, there is a rise in ‘restorative justice” practices, which focus on the ‘healing’ of individuals
committing offenses in Indian Country. These are positive and progressive movements away from the
punitive system of mass incarceration. Yet, they typically only apply to Native on Native crimes and
often center perpetrators not victims. They also limit the application of justice to broader society. We still
cannot apply our models of justice to non-Native individuals and societies committing acts of violence
against our lands and peoples.
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Another troubling trend is the over emphasis on healing just lands and water —singing songs and
revitalizing cultural relationships —while often ignoring the rampant violence against Native women,
youth, poor, unsheltered, and LGBTQ2 relatives. As we scale up land based direct actions against the
nonconsensual trespass of corporate and state agencies on Indigenous lands, I am reminded of the
powerful insights of Kwagiulth scholar and activist Sarah Hunt:

So what would happen if every time an Indigenous woman had her personal boundaries crossed
without consent, we were moved to act in the same way as we’ve seen to the threat of a pipeline in
our territories — the nonconsenual crossing of territorial boundaries? We would see our chiefs and
elders, the language speakers, children and networks of kin, all in our regalia, our allies and
neighbors all across the generations show up outside the house of a woman who had been hurt to
drum and sing her healing songs. What if we looked to the land for berries and to the ocean for fish
and herring eggs and seaweed to help her body to heal? What if we put her within a circle of honor
and respect to show her that we will not stand for this violence any longer. We would bring her food
and song and story, we would truly protect her self-determination and to defend the boundaries of
her body which had been trespassed and violated.

With the historic defeat of the Keystone XL pipeline across Lakota treaty territory, we need to also take
seriously Wolakota—what it means and how we treat each other and the land. Indigenous bodies, land,
and water are not abstract things that can be healed through prayer alone. As our leaders and allies
bravely declared war against TransCanada and defeated them, we should expect the same attention
given to those materially and physically deprived of a dignified life. It would require not just a political
revolution but a radical restructuring of our social relations—how we relate to each other indelibly
affects how we relate to the nonhuman world.

In closing, I began this essay with a story of healing during the Second World War. Years later, the
woman and her nation, the Kul Wicasa Oyate, would be violently removed from their bottomlands on
the Mni Sose, the Missouri River. Our lands were flooded by massive earthen rolled dams and our way
of life was forever disrupted.

What would justice look like if we applied the same model of healing shown in this story and in Lakota
customary law to those wasicu institutions who flooded our lands and destroyed our life ways? Would
our allies stand with us knowing justice would involve a radical reciprocity, redistribution, and
restructuring of resources and wealth for a more just future? Would they expropriate the wealth and
resources extracted from us with the same fervor they have taken up our culture? Will they give away
their wealth and privilege and join us?

I hope so. After all, we have given so much.

Hecetu Welo!

Create a free website or blog at WordPress.com. Mid Mo Design.
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Fighting for Our Lives: #NoDAPL in
Historical Context

by Nick Estes

Little has been written about the historical relationship between the movement against the Dakota Access
Pipeline and the longer histories of Oceti Sakowin (The Great Sioux Nation) resistance against the trespass
of settlers, dams, and pipelines across the Mni Sose, the Missouri River. This is a short analysis of the
historical and political context of the #NoDAPL movement and the transformative possibilities of the
current struggle.

Thousands have camped along the banks of the Missouri River at Cannon Ball in the Standing Rock Sioux
Indian Reservation to halt the construction of the Dakota Access Pipeline (DAPL), which promises to
carry half a million barrels of heavy crude oil a day across four states, under the Missouri River twice, and
under the Mississippi River toward the Gulf of Mexico for global export. Camp Oceti Sakowin, Red
Warrior Camp, and Sacred Stone Camp, the various Native-led groups standing in unity against DAPL,
have brought together the largest, mass-gathering of Natives and allies in more than a century, all on land
and along a river the Army Corps of Engineers claims sole jurisdiction and authority over.

How and why did this happen?

In 1803 the wasicu — the fat-takers, the settlers, the capitalists — claimed this stretch of the river as part of
what became the largest real estate transaction in world history. The fledgling U.S. settler state “bought”
827 million acres from the French Crown in the Louisiana Purchase and sent two white explorers, Lewis
and Clark, to claim and map the newly acquired territory. None of the Native Nations west of the
Mississippi consented to the sale of their lands to a sovereign they neither recognized nor viewed as
superior. It was only after we rebuffed Lewis and Clark for failing to pay tribute for their passage on our
river that they labeled the Oceti Sakowin “the vilest miscreants of the savage race.” Thus began one of the
longest and most hotly contested struggles in the history of the world.

The Louisiana Purchase

For the next hundred years, the U.S. led various unsuccessful military campaigns to suppress, annihilate,
and dispossess us of our rightful claim to the river and our lands. Despite popular belief, we were never
militarily defeated. Red Cloud’s War and the War for the Black Hills led to the military defeat of the U.S.
Calvary, most famously the annihilation of General George Armstrong Custer’s forces at the Battle of



2 of 5

Greasy Grass in 1876. These wars, for our part, were entirely defensive. The Oceti Sakowin signed peace
treaties with the invading settler government. The 1854 and 1868 Fort Laramie treaties provided temporary
reprieve and defined the vast 25-million-acre territory of what became the Great Sioux Reservation, which
stretched from the eastern shore of the Missouri River to the Bighorn Mountains. Four decades of intense
warfare, however, took its toll. More than ten million buffalo were slaughtered to starve us out. Settler
hordes invaded and pillaged our Black Hills for its gold. Our vast land base diminished and the treaties
were nullified when Congress passed the Indian Appropriations Act of 1876, which abolished treaty-
making with Native Nations, and the Black Hills Act of 1877, which illegally ceded the Black Hills and
created the present-day reservation system.

The Oceti Sakowin has vigorously opposed these bald imperialistic maneuvers to usurp our
self-determining authority over our lives and lands. Settler society entreated the Oceti Sakowin for the
1854 and 1868 agreements, not the other way around. We entered these relationships with the
understanding that both parties respected a common humanity with the people and the lands. In our view,
the settler state lost its humanity when it violated the treaties. Every act on our part to recover and reclaim
our lives and land and to resist elimination is an attempt to recuperate that lost humanity — humanity this
settler state refuses and denies even to its own.

1868 Fort Laramie Treaty Territory

South Dakota and North Dakota statehood also played a major role in suppressing the Oceti Sakowin.
Although we have never signed any treaties with these states, they lay claim to the destinies of our lands,
our river, and our people. To do so, they have always used violence and hatred. In 1890, a year after
statehood, these two states drummed up anti-Indian sentiment to further break up and open reservation
lands for settlement. As a result, they fabricated the Ghost Dance crisis; called for federal troops to
intervene to protect white property that resulted in the assassination of our military and political leaders
such as Crazy Horse and Sitting Bull; and resulted in the killing of over 300 mostly unarmed women,
children, and elders at Wounded Knee in the Pine Ridge Indian Reservation.

Outright murder was never enough. The Dawes Allotment Act of 1887 and the creation of five smaller
reservations attempted to factionalize the Oceti Sakowin and opened up “surplus” lands to white
homesteaders. From 1907 to 1934, millions of acres of the remaining Great Sioux Reservation were lost. In
the early 1900s, Missouri River Basin states began organizing to usurp Native water rights for large-scale
irrigation projects. These states envisioned a dam system that would create large reservoirs that would
primarily flood Native lands. But there was a major problem. In 1908, a U.S. Supreme Court decision held
that tribes maintained access and control of water within original treaty territory, even if that territory was
diminished. This became known as the Winters Doctrine. For the Missouri River, the Oceti Sakowin
possessed the prior claim to both the river and its shorelines as spelled out in the 1851 and 1868 Fort
Laramie Treaties.

Historic and present day treaty lands

An opportunity for the states arose. After unseasonal mass flooding, Congress passed the Flood Control
Actin 1944 — or what became known as the Pick-Sloan Plan authorizing the Army Corps of Engineers
and the Bureau of Reclamation to erect five dams on the mainstem of the river. All of which targeted and
disproportionately destroyed Native lands and lives. Of the five Pick-Sloan dams, four flooded the lands of
seven nations of the Oceti Sakowin: the Santee Sioux Tribe, the Yankton Sioux Tribe, the Sicangu Oyate,
the Lower Brule Sioux Tribe, the Crow Creek Sioux Tribe, the Cheyenne River Sioux Tribe, and the
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Standing Rock Sioux Tribe. Of the 611,642 condemned acres through eminent domain in what was called
the “taking area,” these nations lost 309,584 acres of vital bottomlands. Inundation also forced more than a
thousand Native families, in patent violation of treaties and without their consent, to relocate. Entire
communities were removed to marginal reservation lands, and many were forced to leave the reservation
entirely. As a result of condemnation, the Army Corps of Engineers claims sole jurisdiction over the river
and its shoreline.

Pick-Sloan Dams

The dams, which promised and delivered wholesale destruction, coincided and worked in tandem with the
federal policies of termination and relocation. In 1953, Congress passed House Concurrent Resolution 108
(HCR 108) that inaugurated termination policy, and called for the immediate termination or ended federal
recognition of the Flathead, Klamath, Menominee, Potawatomi, and Turtle Mountain Chippewa tribes.
That same year, Congress passed Public Law 280 (PL 280) that authorized states to assume criminal and
civil jurisdiction over Native lands. The Bureau of Indian Affairs supported these programs and carried out
the Indian Relocation Act of 1956 that relocated thousands from the reservation to far-off urban centers.
HCR 108, PL 280, relocation, and the Pick-Sloan dams did not just promote assimilation — they enforced
genocide and elimination.

Through termination, relocation, and massive flooding, however, colonialism created its own gravediggers.
The Oceti Sakowin unified to thwart the state of South Dakota’s attempts to implement PL 280 to
overthrow Native governments and assume control over their lands. Natives on relocation also began to
organize. Groups such as the National Indian Youth Council and the American Indian Movement (AIM)
formed in the urban centers to combat the wholesale destruction of Native life on- and off-reservation. In
1973, AIM occupied Wounded Knee in the Pine Ridge Indian Reservation, which was a culmination of
more than a decade of Red Power organizing. The occupation was the catalyst for a mass gathering of
thousands at Standing Rock in 1974, which resulted in the founding of the International Indian Treaty
Council. At Standing Rock, more than 90 Native Nations from around the world built the foundations of
what would become four decades of work at the United Nations and the basis for the 2007 Declaration on
the Rights of Indigenous Peoples.

The International Indian Treaty Council, the international arm of the American Indian Movement, was founded
at Standing Rock in 1974.

The anti-colonial uprising taking place in Oceti Sakowin treaty territory and spilling onto the world stage
was met with violent state repression. AIM leaders were assassinated and many were imprisoned. For
example, Native leader Leonard Peltier, who participated in this movement for the life and dignity of his
people, to this day sits behind bars as one of the longest serving political prisoners in United States history.
From 1977 to 2012 South Dakota’s prison population increased 500 percent. One-third of its prison
population is Native, although Natives make up only nine percent of the total population.

With the advent of tarsands extraction and heavy crude pipelines destroying water supplies and scorching
the earth, Natives and the Oceti Sakowin have once again reunited. This unification first targeted tarsands
and pipeline construction in so-called Canada in First Nations’ territory. Successful blockades have halted
pipelines. In 2014, the Oceti Sakowin began a massive organizing effort, with help from allies, against the
Keystone XL (KXL) pipeline that, too, threatened to cross the Missouri River. Our Nation is made up of
some of the poorest people in the Western hemisphere organizing to oppose a fossil fuel industry made up
of some of the most powerful and wealthiest people on the planet. Despite these odds KXL was defeated
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on November 6, 2015. After mass protests, the Obama administration denied the pipeline’s permit.

Two important lessons were drawn from the KXL struggle that were carried into #fNoDAPL. The power of
multinational unity between Natives and non-Natives was one of the movement’s successes. The other
proved the transformative power and potential of anti-colonial resistance to successfully mobilize poor
people against the rich and powerful — and win!

The Red Nation riders at the #NoDAPL camp.

Like our ancestors” wars of the nineteenth century, our current war is also defensive — it is to protect
water and land from inevitable spoliation in the name of profit. The #NoDAPL movement is explicitly
nonviolent, which accounts for its mass appeal to Native and non-Native communities. In spite of this,
political violence as a tactic of state repression has emerged against water protectors who engage in
nonviolent direct action to disrupt the construction of the pipeline as well as those not engaged in direct
actions. Natives at or near camp — whether involved in direct actions or not — are also targets for
surveillance and repression. The camp and the Standing Rock reservation are under constant surveillance.
The reason: Native bodies stand between corporations and their money. Halting the accumulation of
capital, which in this context is the exploitation of our river and lands, has piqued settler ire and spite.

The prolonged peaceful encampment practices an unsettling counter-sovereignty. It has drawn the
support and solidarity of more than 200 Native Nations and countless thousands of allied forces sending a
clear message to corporate interests: North Dakota cannot manage its Indians and the “Indian Problem” is
out of control. After all, controlling the “Indian Problem” has always meant maintaining unrestricted
access to Native lands and resources and keeping Indians silent, out of view, and factionalized. At
Standing Rock, an unarmed, nonviolent prayer camp poses such a serious threat to settler proprietary
claims that North Dakota Governor Jack Dalrymple, who has direct ties to the oil and gas industry, has
deployed the full force of the Highway Patrol and the National Guards. These forces are not there to
service an impoverished Native community or protect the integrity of the land and river. They are there to
carry out the will of DAPL backers Energy Transfer Partners, some of the richest and most powerful
people in the world who have used attack dogs against unarmed, nonviolent water protectors. More than
60 have been arrested, including journalists. Violent state repression has not ceased.

The #NoDAPL “United Nations” of Native Nation flags

The Army Corps of Engineers, who maintains jurisdiction over the river in violation of the 1854 and 1868
Fort Laramie Treaties, claims it holds the final say about whether the DAPL can cross the Missouri River.
The #NoDAPL encampment, in an exercise in Native sovereignty, sits atop lands claimed by the Corps,
who only recently “permitted” the camp’s presence. On September 9, the Department of Interior, the
Department of Justice, and the Corps also issued a joint statement halting — for now — the construction
of the pipeline under the Missouri River as the Standing Rock Sioux Tribe’s case against DAPL will be
considered and reviewed. This was a victory — a temporary halt of construction at a key site — and proof
that this enemy, no matter how powerful, violent, or spiteful, too, can be defeated if Native people refuse
to back down and continue to act in unity and cooperation. While construction halted under the river, it
continues everywhere else. So too do direct actions. So too does the peaceful encampment. And so too
must our focus and support on #NoDAPL. The encampment will remain until the pipeline is completely
defeated.

Oceti Sakowin and Native resistance, as it has for centuries, will also continue until our common enemy is
defeated.



The Red Nation delegation at the #{NoDAPL camp

Early lessons from this ongoing struggle can be drawn to help strategize future possibilities:

© The colonial state does not possess, and never has possessed, the moral high ground. It defends
corporate access to Native lands and uses violence as a political tactic to maintain its contested
authority over the land. The North Dakota National Guard has never in its history been deployed in
force against an unarmed “domestic” population— until now. The National Guard and the Highway
Patrol protect corporate interests and enforce the colonial state’s monopoly on violence against the
most vulnerable and marginalized populations — Native people.

© The prayer camp has galvanized multinational unity, primarily mobilizing everyday people in defense of
Native sovereignty, self-determination, and treaty rights.

o Treaty rights, and by default Native sovereignty, protect everyone’s rights. In this case, they protect a
vital fresh water source for millions — the Missouri River.

0 #NoDAPL anti-colonial struggle is profoundly anti-capitalist. It is the frontline. It is the future.

© The profits that corporations like Energy Transfer Corporation reap from colonial projects like the
DAPL should be seized and used to repair damage to the land and river. With this also comes a
long-term goal to restore the Missouri River to its rightful protectors — the Oceti Sakowin — and its
natural path. This means the Army Corps of Engineers must relinquish its claim to the river and begin
to demolish the Pick-Sloan dams so that the river and its people may once again live.
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Obama Pipeline Plot Twist Is Not a
Victory—And Could Erase the
Struggle

The illusion of victory is a dangerous thing. We could undo what
we have built at Standing Rock, this unprecedented act of Native
American collective resistance.

Private security used pepper spray and attack dogs.

Photo by Dell Hambleton.

Kelly Hayes  posted Sep 10,2016

All Native struggles in the United States are a struggle against
erasure. The poisoning of our land, the theft of our children, the
state violence committed against us — we are forced to not only
live in opposition to these ills, but also to live in opposition to the
fact that they are often erased from public view and public
discourse, outside of Indian Country. The truth of our history
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and our struggle does not match the myth of American
exceptionalism, and thus, we are frequently boxed out of the
narrative.

The struggle at Standing Rock, North Dakota, has been no
exception, with Water Protectors fighting tooth and nail for
visibility, ever since the Sacred Stone prayer encampment began on
April 1.

For months, major news outlets have ignored what’s become

the largest convergence of Native peoples in more than a century.
But with growing social media amplification and independent news
coverage, the corporate media had finally begun to take notice.
National attention was paid. Solidarity protests were announced in
cities around the country. The National Guard was activated in
North Dakota.

The old chant, “The whole world is watching!” seemed on the
verge of accuracy in Standing Rock.

And then came today’s ruling, with a federal judge finding against
the Standing Rock Sioux, and declaring that construction of the
pipeline could legally continue. It was the ruling I expected, but it
still stung. I felt the sadness, anger and disappointment that rattled
many of us as we received the news. But then something

happened. Headlines like, “Obama administration orders ND
pipeline construction to stop” and “The Obama Administration
Steps In to Block the Dakota Access Pipeline” began to fill my
newsfeed, with comments like, “Thank God for Obama!” attached
to them.

Clearly, a major plot twist has occurred. But it’s not the one that’s
being sold.

To understand that this isn’t the victory it’s being billed as, you
have to read the fine print in the presently lauded joint statement
from the Department of Justice, the Department of the Army and
the Department of the Interior:

“The Army will not authorize constructing the Dakota Access
pipeline on Corps land bordering or under Lake Oahe until it can
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determine whether it will need to reconsider any of its previous
decisions regarding the Lake Oahe site under the National
Environmental Policy Act (NEPA) or other federal laws.”

Note what’s actually being said here, what’s being promised and
what isn’t.

What is actually being guaranteed?
Further consideration.
But this next section is a little more promising, right?

“Therefore, construction of the pipeline on Army Corps land
bordering or under Lake Oahe will not go forward at this time. The
Army will move expeditiously to make this determination, as
everyone involved—including the pipeline company and its
workers—deserves a clear and timely resolution. In the interim,
we request that the pipeline company voluntarily pause all
construction activity within 20 miles east or west of Lake Oahu.”

So things are on hold at Lake Oahe until the powers that be think it
through some more—with no assurances about how they’ll feel
when it’s all said and done. The rest is a voluntary ask being
extended to the company.

Let’s reflect on that for a moment: A company that recently sicced
dogs on Water Protectors, including families, who stepped onto a
sacred site to prevent its destruction, is being asked to voluntarily
do the right thing.

But the thing is, they probably will. For a moment. Because what’s
being asked of them isn’t an actual reroute. Right now, all that’s
being asked is that they play their part in a short term

political performance aimed at letting the air out of a movement’s
tires.

Presidential contender Hillary Clinton was beginning to take a bit
of heat for her silence on the Standing Rock struggle. Between Jill
Stein’s participation in a lockdown action, broadening social media
support for the cause, and the beginnings of substantial media
coverage, #NoDAPL was on the verge of being a real thorn in
Clinton’s side. And with more than 3,000 Natives gathered in an
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unprecedented act of collective resistance, an unpredictable and
possibly transformational force was menacing a whole lot of
powerful agendas.

So what did the federal government do? Probably the smartest
thing it could have: It gave us the illusion of victory.

As someone who organizes against state violence, I know the
patterns of pacification in times of unrest all too well. When a Black
or Brown person is murdered by the police, typically without
consequence, and public outrage ensues, one of the pacifications we
are offered is that the Department of Justice (DOJ) will investigate
the shooting. It’s a deescalation tactic on the part of the state. It
helps transition away from moments when rage and despair
collide, creating a cooling off period for the public. “Justice” is still
possible, we are told. We are asked to be patient as this very serious
matter is investigated at the highest level of government, and given
all due consideration.

The reality, of course, is that the vast majority of investigations
taken up by the DOJ Civil Rights Division end in dismissal — a
batting average that’s pretty much inverse to that of other federal
investigations. But by the time a case gets tossed at the federal
level, it’s probably not front page news anymore, and any
accumulated organizing momentum behind the issue may have
been lost — because to many people, the mere announcement of a
federal investigation means that the system is working. Someone is
looking into this, they’re assured. Something is being done.
Important people have expressed that they care, and thus there is
hope.

So how is this similar to what’s happening with Standing Rock?
It’s the same old con game.

Federal authorities are going to give a very serious matter very
serious consideration, and then... we’ll see.

The formula couldn’t be clearer.

As the joint statement says, “This case has highlighted the need for
a serious discussion on whether there should be nationwide reform



with respect to considering tribes’ views on these types of
infrastructure projects.”

Discussion.

How many times have marginalized people been offered further
discussion when what they needed was substantive action? And
how often has the mere promise of conversation born fruit for
those in a state of protest?

But this is a great moment for the Democrats. A political landmine
has been swept out of Hillary Clinton’s path, and Obama will be
celebrated as having “stopped a pipeline” when the project has, at
best, been paused. After all, an actual pause in construction,
outside of the Lake Oahe area, assumes the cooperation of a
relentless, violent corporation, that has already proven it’s wiling
to let dogs loose on children to keep its project on track.

But Dakota Access, LLC probably will turn off its machines — for a
(very) little while. They’ll wait for the media traction that’s been
gained to dissipate, and for the #NoDAPL hashtag to get quieter.
They’ll wait until the political moment is less fraught, and their
opposition is less amped. And then they will get back to work — if
we allow it.

Here’s the real story: This fight has neither been won nor lost. Our
people are rising and they are strong. But the illusion of victory is a
dangerous thing. Some embrace it because they don’t know better,
some because they need to. We all want happy endings. Hell, I long
for them, and I get tired waiting. But if you raise a glass to Obama
and declare this battle won, you are erasing a battle that isn’t over
yet. And by erasing an ongoing struggle, you’re helping to build a
pipeline.

Email Address Sign Up

Kelly Hayes is a direct action trainer and a co-founder of
The Chicago Light Brigade and the direct action collective
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Lifted Voices. She blogs at Tra

where this article originally appeared, about U.S.
movements and her work as an organizer against state

violence.

READ MORE

Feds Step In, and the Big In Photos: Northwest
Win May Be for All Tribes Canoe Tribes Arrive at
Facing Pipelines Historic Gathering at

Standing Rock

Comment on This Article

Why the Founder of
Standing Rock Sioux Camp
Can't Forget the
Whitestone Massacre

Reprints and reposts: YES! Magazine encourages you to make free
use of this article by taking these easy steps. Creative Commons License

About Support Our
Staff/Board Work

Jobs & Internships Donate

Privacy Policy Planned Giving
Contact Us

Subscribe

My Subscription
Give a Gift
YES! Store

Follow Us

Get YES!
Emails
Facebook
Twitter
Google+
RSS

YES! Magazine, 284 Madrona Way NE, Ste 116, Bainbridge Island, WA 98110-2870 800/937-4451



A History and
Future of
Resistance

The fight against the Dakota Access Pipeline is
part of a centuries-long indigenous struggle
against dispossession and capitalist

expansionism.

by Julian Brave NoiseCat & Anne Spice

Occupiers at the Pine Ridge Reservation in 1973. AP

Our new issue, “Rank and File,” is out now. To celebrate its

release, new subscriptions are discounted.
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Mounted Lakota warriors, their horses resplendent in traditional
regalia, charge a line of law enforcement. They gallop headlong,
push back the police, pull up only at the last moment, and then circle

back for more.

The scene could be the Battle of the Little Bighorn, circa 1876. But
it’s not. Here, along the banks of the Missouri River, just beyond the

boundary of the Standing Rock Sioux reservation in North Dakota,

indigenous land and water defenders are standing together to block

the Dakota Access Pipeline, which threatens their land, water,
ancestral burial grounds, and future generations. They are part of a
decades-long struggle to assert and reclaim indigenous lands,
jurisdictions, and sovereignties. And they are doing so on ground

that has given rise to indigenous resistance for centuries.

For the average American, it’s easy to mistake the resistance at
Standing Rock for a one-time re-run: indigenous warriors emerge
from the wild, put up a brief, fierce, but ultimately tragic fight before
succumbing to progress and providence. Cowboys and Indians II:

Pipeline edition.

Vine Deloria Ir, the father of Native American Studies, called this
the “cameo theory” of American history. In this version of events,
indigenous people are cast in fleeting roles — movie set extras in the
grand drama of American progress — only to be dropped from the

next episode’s storyline.

But such a narrative obscures the fact that indigenous people — not
only in the United States, but across the settler colonized

Angloworld in Australia, Canada, and New Zealand — have starred
in a series of long-running, quietly successful movements to oppose

natural resource extraction and neoliberal colonization.

At Standing Rock and across indigenous territories, indigenous
peoples are resisting hundreds of years of dispossession,
subjugation, and elimination committed in the name of capitalist
accumulation and white possession. As indigenous people put their
bodies on the line to resist the Dakota Access Pipeline, they are
fighting for their sovereignty while offering an alternative

relationship to land, water, and each other.
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The fight for our shared future is on.

Remember Wounded Knee

In the United States, the modern roots and spiritual center of
indigenous struggle are interred at the village of Wounded Knee on
the Oglala Lakota Nation’s Pine Ridge Reservation. There, on
December 28, 1890, the Seventh Cavalry intercepted a band of
some four hundred Miniconjou and Hunkpapa Lakota from the
Cheyenne River and Standing Rock reservations under the
leadership of Chief Bigfoot, and ordered them to camp along the
banks of Wounded Knee Creek.

The Lakota were followers of the prophet Wovoka’s Ghost Dance
movement, which taught that the dead would return, the colonists
would be driven off, and tribes would be united, bringing peace and
prosperity to the dispossessed. The movement inspired indigenous
people across the continent, while fomenting fear among settlers

along the frontier.

On the morning of December 29, during a confused effort to disarm
the encampment, a shot rang out. With Hotchkiss guns already
trained on the camp, the cavalry opened fire, slaughtering Lakota
people and even some of their own soldiers. Cavalrymen hunted

down women and children as they fled.

Once the last shot was fired, more than three hundred Lakota lay
dead on the plains. Their corpses were left to freeze for three days
before the army hired civilians to bury them in a mass grave. As
laborers shoveled dirt over the slain bodies, indigenous land was

opened to settlement.

Eighty years later, the spirit of the Ghost Dance and the memory of

Wounded Knee inspired the Red Power movement. Resistance and

optimism for a better future rolled across the continent from the
occupation of Alcatraz in the West to the takeover of the Bureau of
Indian Affairs (BIA) building in the East.
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On the Trail of Broken Treaties in 1972, the young, militant, and

photogenic American Indian Movement (AIM) released its “Twenty
Point Position Paper,” which called on the United States

government to respect, re-forge, and even rewrite treaties as the
basis for nation-to-nation relationships with the continent’s first
peoples. That call to recognize indigenous sovereignty and honor

the treaties endures today.

In February 1973, the Oglala Sioux Civil Rights Organization
(OSCRO) invited AIM to Pine Ridge to help remove BIA-backed
Tribal Chairman Dick Wilson, a menacing leader who thought
nothing of using his private militia, the Guardians of the Oglala
Lakota Nation (GOONS), to suppress dissent and opposition.
Wilson, charged with corruption, intimidation, and abuse, had

avoided impeachment.

On the night of February 27, 1973, in a brilliant act of political
theater, a fifty-four-car caravan of Oglala and AIMsters took up
arms and liberated Wounded Knee under the terms of the broken

Fort Laramie Treaty of 1868. TV stations and newspapers across the

country lit up with news of the occupation. “Armed Indians Seize

Wounded Knee, Hold Hostages,” read the front-page headline in
the New York Times.

Within hours, a stand against Wilson turned into an armed standoff
against the United States government. In a list of demands sent to
the Justice Department, the activists called for immediate Senate
hearings on Indian treaties and prompt investigation into the BIA at
Sioux reservations across South Dakota. They courted the press,
played hardball with government negotiators, and began smuggling

food, activists, and supplies into the village.

In a decision unbeknownst to journalists, rumored among AIM
activists, and in clear violation of the Constitution, the United
States military was called in to quash the protest. Relying on the
intelligence of the FBI’s infamous COINTELPRO program,

military commanders in duck-hunting gear called the plays and

coordinated law enforcement, deploying armored vehicles and air

force munitions.
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Wilson’s GOONSs, armed with shotguns, set up roadblocks beyond
federal lines to stop protesters, sympathizers, and news cameras. As
in Cuba, the Congo, and other corners of the colonized world, the
United States government demonstrated its willingness to ally with

atyrant as long as that tyrant’s interests aligned with its own.

AIM warriors held their ground with hunting rifles, .22s, and an
AK-47 carried back from the jungles of Vietnam. Federal law
enforcement responded with a .50-caliber arsenal, tear gas, and

fighter jet flyovers.

On April 17, Frank Clearwater, a Cherokee who had arrived from
North Carolina with his pregnant wife the day before, was shot in
the head. He died on April 25. The next day, a bullet pierced the
heart of Oglala Vietnam veteran Buddy Lamont. He was buried with
aone-hundred-gun salute next to Chief Bigfoot’s band, his coffin
draped in the flags of the nations he served: the United States, and
the Independent Oglala Nation.

Before it was over, the OSCRO and AIM had held Wounded Knee
for an astounding seventy-one days. Their rebellion galvanized

indigenous people across the country — and around the world.

In Canada, Red Power forced a shift in indigenous policy from
assimilation to recognition. In Australia, the fight for aboriginal
land rights won significant political and legal victories. And in

Aotearoa/New Zealand, the Maori Renaissance successfully

pressured the Crown to honor the Treaty of Waitangi, which to this

day structures Crown-Maori relations.

The Indigenous Struggle Today

The struggle against the Dakota Access Pipeline is rooted in this
history. Indeed, the pipeline violates the same treaty that
underwrote the AIM occupation of Wounded Knee. And just as
AIM demanded respect for the treaties and indigenous sovereignty,
the Standing Rock Sioux are demanding that the Fort Laramie
Treaty be honored and the land and water be protected.
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The people who have endured centuries of dispossession and
attempted elimination — the poorest of the poor, the most likely to
be killed by law enforcement, the most easily forgotten — are still
here and still fighting. They have built alternatives within and
beyond capitalism for hundreds of years. They are the carriers of
traditions of indigenous resistance and resurgence simultaneously

rooted in Lakota land and history, and global in scope.

In recent decades, this struggle has been threatened by neoliberal
cooptation. Repelled by a colonizing state, many indigenous groups
found themselves in an uneasy alliance with neoliberals who
denounced “big government” and jumped at the opportunity to
slash the welfare state and restructure tribes as junior corporate
partners in the global economy. “Tribal sovereignty” became
increasingly conflated with owning and profiting from an Indian

casino.

Yet despite the absence of a free-market critique in some indigenous
circles, Standing Rock and other actions have emerged as exemplary

counterweights to this pernicious drift.

And elsewhere, indigenous land protectors are also navigating the
currents of globalization to great effect. The Unist’ot’en camp in
northern British Columbia has, thus far, blocked construction of
numerous potential and proposed pipelines through their territory,
building a space where indigenous lifeways can persist on lands

defined by industry as an “energy corridor.” In Minnesota, the

energy company Enbridge recently shelved plans for the Sandpiper
pipeline, partially in response to tribal opposition. And the Obama
administration nixed the Keystone XL Pipeline, after facing

enormous pressure from tribes and their allies.

In each of these instances, indigenous peoples are more than cameo
extras. They are central protagonists in the fight against the forces
of capitalist expansion, who would destroy the land and water, and
trample indigenous sovereignty, all for the purposes of resource

extraction.



At Standing Rock, disparate tribes have set aside differences and
come together as one. People from indigenous nations across the
continent have travelled thousands of miles to stand with them.
Indigenous people are rallying in support from New York City to
San Francisco. Together, they are envisioning a future without a
Dakota Access Pipeline, and enacting a future where indigenous
nations exercise their rights to define a more just, equal, and
sustainable path forward, as stewards of land, water, humanity, and

each other.

At Standing Rock, the audacious vision for an indigenous future,
handed down from Wounded Knee and global in force, is alive and
well. This is how you Ghost Dance in 2016.

Our new issue, “Rank and File,” is out now. To celebrate its

release, new subscriptions are discounted.

9.8.16

Julian Brave NoiseCat is an enrolled member of the Canim Lake Band
Tsq'escen in British Columbia and a graduate of Columbia University and the
University of Oxford. Anne Spice is a Tlingit member of Kwanlin Dun First
Nation and a doctoral student in anthropology at the CUNY Graduate

Center.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STANDING ROCK SIOUX TRIBE
P.O.Box D Case No.
Building No. 1., North Standing Rock Avenue
Fort Yates, ND 58538, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
Plaintiff,
V.
U.S. ARMY CORPS OF ENGINEERS
441 G Street NW
Washington, DC 20314-1000,
Defendant.
INTRODUCTION
1. This is a complaint for declaratory and injunctive relief. The Standing Rock

Sioux Tribe (“Tribe”) brings this action in connection with federal actions relating to the Dakota

Access Pipeline (“DAPL”), a 1,168-mile-long crude oil pipeline running from North Dakota to

Illinois. The Tribe, a federally recognized American Indian Tribe with a reservation in North

Dakota and South Dakota, brings this case because defendant U.S. Army Corps of Engineers

(“Corps”) has taken actions in violation of multiple federal statutes that authorize the pipeline’s

construction and operation. The construction and operation of the pipeline, as authorized by the
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Corps, threatens the Tribe’s environmental and economic well-being, and would damage and
destroy sites of great historic, religious, and cultural significance to the Tribe.

2. This complaint involves two kinds of claims. First, the Tribe brings an as-applied
challenge to Nationwide Permit 12 (“NWP 12”), issued by the Corps in 2012 pursuant to the
federal Clean Water Act (“CWA”) and Rivers and Harbors Act (“RHA”). DAPL crosses
hundreds if not thousands of federally regulated rivers, streams, and wetlands along its route.
The discharge of any fill material in such waters is prohibited absent authorization from the
Corps. Federal authorization under these statutes, in turn, triggers requirements under the
National Historic Preservation Act (“NHPA”), intended to protect sites of historic and cultural
significance to Tribes like Standing Rock. In issuing NWP 12, however, the Corps authorized
discharges into federal waters without ensuring compliance with the NHPA. In essence, in
enacting NWP 12, the Corps pre-authorized construction of DAPL in all but a handful places
requiring federal authorization without any oversight from the Corps. In so doing, the Corps
abdicated its statutory responsibility to ensure that such undertakings do not harm historically
and culturally significant sites.

3. Second, on July 25, 2016, the Corps issued multiple federal authorizations needed
to construct the pipeline in certain designated areas along the pipeline route. One such
authorization allows DAPL to construct the pipeline underneath Lake Oahe, approximately half a
mile upstream of the Tribe’s reservation. Others authorize the DAPL to discharge into waters of
the United States at multiple locations in the Tribe’s ancestral lands. The Tribe brings this
challenge because these authorizations were made in violation of the CWA and its governing
regulations and without compliance with NHPA, and the National Environmental Policy Act

(“NEPA”).
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4. The Tribe seeks a declaration that the Corps violated the NHPA in issuing NWP
12, and an injunction preventing the Corps from using NWP 12 as applied to DAPL and
directing the Corps to ensure full compliance with § 106 at all sites involving discharges into
waters of the United States. The Tribe further seeks a declaration that the July 25, 2016
authorizations were made in violation of the CWA, NEPA, and NHPA, and an order vacating all
existing authorizations and verifications pending full compliance with the CWA, NEPA, and
NHPA.

JURISDICTION AND VENUE

5. This case states a claim under the Administrative Procedures Act, 5 U.S.C. § 701
et seq. (“APA”), which authorizes a federal court to find unlawful and set aside any final agency
action that is “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance
with law.” Id. § 706. Jurisdiction arises under 28 U.S.C. § 1362 (“district courts shall have
original jurisdiction all civil actions, brought by any Indian Tribe or band with a governing body
duly recognized by the Secretary of the Interior, wherein the matter in controversy arises under
the Constitution, laws, or treaties of the United States”); § 2201 (declaratory relief); § 2202
(injunctive relief).

6. Venue in this district is appropriate under 28 U.S.C. § 1391(e) because it is the
district in which the defendant resides and in which “a substantial part of the events or omissions
giving rise to the claim occurred.”

PARTIES

7. The Standing Rock Sioux Tribe is a federally-recognized Indian tribe with a
governing body recognized by the Secretary of the Interior. The Tribe is a successor to the Great
Sioux Nation, a party to the two Treaties of Fort Laramie in 1851 and 1868. In those Treaties,

the Sioux ceded a large portion of their aboriginal territory in the northern Great Plains, but
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reserved land rights “set apart for the absolute and undisturbed use and occupation” of the
Indians.

8. The reservation established in the 1851 Treaty of Fort Laramie included extensive
lands that would be crossed by the proposed pipeline. The Tribe has a strong historical and
cultural connection to such land. Despite the promises made in the two Fort Laramie treaties, in
1877 and again in 1889, Congress betrayed the treaty parties by passing statutes that took major
portions of this land away from the Sioux. In 1889, Congress stripped large portions of the Great
Sioux Reservation that had been promised to the Tribe forever, leaving nine much smaller Sioux
reservations, including Standing Rock. In the modern area, the Tribe suffered yet another loss of
lands, this time in connection with the same Oahe dam and Reservoir. In 1958, the Corps took
56,000 acres of bottomlands on the Standing Rock reservation for the Oahe project without the
Tribe’s consent or agreement.

9. Since time immemorial, the Tribe’s ancestors lived on the landscape to be crossed
by the DAPL. The pipeline crosses areas of great historical and cultural significance to the
Tribe, the potential damage or destruction of which greatly injures the Tribe and its members.
The pipeline also crosses waters of utmost cultural, spiritual, ecological, and economic
significance to the Tribe and its members. The Tribe and its members have been, are being, and
unless the relief sought herein is granted, harmed by the Corps’ failure to comply with
environmental and historic preservation laws.

10. The U.S. Army Corps of Engineers is an agency of the United States government,
and a division of the U.S. Army, part of the U.S. Department of Defense. It is charged with
regulating any dredging and filling of the waters of the United States under § 404 of the CWA

and § 10 of the RHA.
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11. By filing this action, the Tribe does not waive its sovereign immunity and does
not consent to suit as to any claim, demand, offset, or cause of action of the United States, its
agencies, officers, agents, or any other person or entity in this or any other court.

STATUTORY AND REGULATORY BACKGROUND
L THE CLEAN WATER ACT

12. Congress enacted the CWA in order to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). To accomplish
this goal, the CWA prohibits the discharge of any pollutant, including dredged spoil or other fill
material, into waters of the United States unless authorized by a permit. Id., § 1311(a). Unless
statutorily exempt, all discharges of dredged or fill material into waters of the United States must
be authorized under a permit issued by the Corps. 1d., §§ 1344(a)—(e).

13. The Corps is authorized to issue two types of permits under § 404: individual
permits and general permits. /d. The Corps issues individual permits under § 404(a) on a case-
by-case basis. Id., § 1344(a). Such permits are issued after a review involving, among other
things, site specific documentation and analysis, public notice and opportunity for a hearing,
public interest analysis, and formal determination. 33 C.F.R. § 322.3; Parts 323, 325.

14. The CWA also authorizes the Corps to issue “general” permits on a state, regional
or nationwide basis. 33 U.S.C. § 1344(e). Such general permits may be issued for any category
of similar activities that “will cause only minimal adverse environmental effects when performed
separately, and will have only minimal cumulative adverse effect on the environment.” /d. “No
general permit ... shall be for a period of more than five years after the date of its issuance.” 33
U.S.C. § 1344(e)(2). The purpose of this approach to permitting is to “regulate with little, if any,

delay or paperwork certain activities that have minimal impacts.” 33 C.F.R. § 330.1(b).
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15. The Corps issued the current set of 48 nationwide permits (“NWPs”) in February
of 2012. 77 Fed. Reg. 10184 (Feb. 21, 2012). The 2012 NWPs in “most cases” authorize
discharge into regulated waters without any further process involving the Corps. In effect, the
NWP pre-authorizes certain categories of discharge, without any additional approval from, or
even notification to, the Corps. 33 C.F.R. § 330.1(e)(1). In other instances, discharges cannot
occur until the proponent of the action files a “pre-construction notification” (“PCN”) to the
Corps, and receives verification that the proposed action is consistent with the terms of the NWP.
Id. § 330.6(a). The specifics of whether or not a PCN is required are spelled out in each
individual NWP as well as a series of “general conditions” accompanying the NWP. 77 Fed.
Reg. at 10282 (listing 31 general conditions).

IIL. THE RIVERS AND HARBORS ACT

16. The Rivers and Harbors Act of 1899 is the nation’s oldest environmental law.
The statute prohibits a number of activities that impair ports, channels and other navigable
waters. Unlike the CWA, which applies in all waters of the United States, the RHA applies only
in “navigable” waters, defined as waters subject to the ebb and flow of the tides, or waters that
are “presently used, or have been used in the past, or may be susceptible for use to transport
interstate or foreign commerce.” 33 C.F.R. § 329.4.

17. Section 10 of the RHA, 33 U.S.C. § 403, among other things, makes it unlawful
“to excavate or fill, or in any manner to alter or modify the course, location, condition, or
capacity of”” any navigable water without a permit from the Corps. Like § 404 permits, § 10
permits may be issued as individual permits or pursuant to the NWP program and are generally
subject to many of the same regulations.

18. Tunneling under a navigable water requires a section 10 permit from the Corps,

even without any discharge into navigable waters. 33 C.F.R. § 322.3(a) (“For purposes of a

Earthjustice

705 Second Ave., Suite 203
6 Seattle, WA 98104

(206) 343-7340



Case 1:16-cv-01534 Document1 Filed 07/27/16 Page 7 of 48

section 10 permit, a tunnel or other structure or work under or over a navigable water of the
United States is considered to have an impact on the navigable capacity of the waterbody.”).

19. A separate provision of the RHA, known as “Section 408,” makes it unlawful to
“build upon, alter, deface, destroy, move, injure, obstruct by fastening vessels thereto or
otherwise, or in any manner whatever impair the usefulness of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other work built by the United States” without a permit from the
Corps. 33 U.S.C. § 408. Unlike Section 10 permits, § 408 permits cannot be issued pursuant to
the NWP program but are only issued as individual permits. Prior to issuance of a § 408 permit,
the Corps must determine whether the use or occupation will be injurious to the public interest or
impair the usefulness of the project.

I1I. THE NATIONAL HISTORIC PRESERVATION ACT

20. Section 106 of the National Historic Preservation Act (“NHPA”) requires that,
prior to issuance of a federal permit or license, federal agencies shall take into consideration the
effects of that “undertaking” on historic properties. 54 U.S.C. § 306108. Agencies “must
complete the section 106 process prior to the approval of the expenditure of any Federal funds on
the undertaking or prior to the issuance of any license.” 36 C.F.R. § 800.1.

21. The NHPA defines undertaking as “a project, activity, or program funded in
whole or in part under the direct or indirect jurisdiction of a Federal agency, including— (1)
those carried out by or on behalf of the Federal agency; (2) those carried out with Federal
financial assistance; (3) those requiring a Federal permit, license, or approval; and (4) those
subject to State or local regulation administered pursuant to a delegation or approval by a Federal
agency.” 54 U.S.C. § 300320; 36 C.F.R. § 800.16(y).

22. Early in the NHPA process, an agency must determine the area of potential effects

(“APE”) of a federal undertaking. 36 C.F.R. § 800.4(1)(1). The APE is defined by regulation to
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include the area “within which an undertaking may directly or indirectly cause alterations in the
character or use of historic properties.... The [APE] is influenced by the scale and nature of an
undertaking and may be different for different kinds of effects caused by the undertaking.” Id.
§ 800.16(d).

23.  The Section 106 process requires consultation with Indian Tribes on federal
undertakings that potentially affect sites that are culturally significant to Indian Tribes. 36
C.F.R. § 800.2(c)(2); 54 U.S.C. § 302707 (properties “of traditional religious and cultural
importance to” a Tribe may be included on the National Register, and federal agencies “shall
consult with any Indian Tribe...that attaches religious or cultural significance” to such
properties). Consultation must occur regarding sites with “religious and cultural significance”
even if they occur on ancestral or ceded land. 7d. § 800.2(c)(2)(IT)(D).

24.  Under the consultation regulations, an agency official must “ensure” that the
process provides Tribes with “a reasonable opportunity to identify its concerns about historic
properties, advise on the identification and evaluation of historic properties....articulate its views
on the undertaking’s effects on such properties, and participate in the resolution of adverse
effects.” Id. § 800.2(c)(i1)(A). This requirement imposes on agencies a “reasonable and good
faith effort” by agencies to consult with Tribes in a “manner respectful of tribal sovereignty.” Id.
§ 800.2(c)(2)(I1)(B).

25.  Acting “in consultation with ... any Indian tribe ... that might attach religious and
cultural significance to properties within the area of potential effects, the agency official shall
take steps necessary to identify historic properties within the area of potential effects.” Id.
§800.4(b). The agency must evaluate the historic significance of such sites, and determine

whether they are potentially eligible for listing under the National Register. Id. § 800.4(c).
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26.  If the agency determines that no historic properties will be affected by the
undertaking, it must provide notice of such finding to the state and tribal historic preservation
offices, and the Advisory Council on Historic Preservation (“ACHP”), which administers the
NHPA. Id. § 800.4(d). The regulations give those parties the opportunity to object to such a
finding, which elevates the consultation process further. /d.

27.  If the agency finds that historic properties are affected, it must provide
notification to all consulting parties, and invite their views to assess adverse effects. Id. Any
adverse effects to historic properties must be resolved, involving all consulting parties and the
public. Id. § 800.6. If adverse effects cannot be resolved, the process is elevated again to the
ACHP and the head of the agency undertaking the action. /d. §800.7. Until this process is
complete, the action in question cannot go forward.

28. The ACHP authorizes agencies to adopt their own regulations for implementing
its § 106 obligations. Such regulations must be reviewed and approved by the ACHP in order to
be valid. Id. § 800.14.

29. The Corps has adopted procedures intended to satisfy its § 106 obligations. See
App. C to 33 C.F.R. Part 325. Those procedures, which predate amendments to the NHPA that
significantly broaden the role of Tribes in the § 106 process, have never been approved by the
ACHP. Several courts have concluded that the Corps’ NHPA procedures are legally invalid.
However, the Corps continues to follow these procedures for purposes of § 106 consultation,
including in the process surrounding DAPL.

30. Section 106 regulations also provide an alternative compliance mechanism under
which agencies can negotiate a “programmatic agreement” with the ACHP to resolve “complex

project situations or multiple undertakings.” 36 C.F.R. § 800.14(b). Such agreements are
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suitable for “when effects on historic properties are similar and repetitive or are multi-State or

99 ¢

regional in scope;” “when effects on historic properties cannot be fully determined prior to
approval of an undertaking;” or when “nonfederal parties are delegated major decisionmaking
responsibilities,” among other situations. Id. § 800.14(b)(1). Programmatic agreements require
consultation with Tribes, among others, as well as public participation.

31. The Corps has never adopted a programmatic agreement with the ACHP
regarding its CWA/RHA permits or any other activity.
IV.  THE NATIONAL ENVIRONMENTAL POLICY ACT

32. NEPA, 42 U.S.C. §§ 4321-4370f, is our “basic national charter for protection of
the environment.” 40 C.F.R. § 1500.1(a). It makes environmental protection a part of the
mandate of every federal agency. 42 U.S.C. § 4332(1).

33. NEPA seeks to ensure that federal agencies take a “hard look™ at environmental
concerns. One of NEPA’s primary purposes is to ensure that an agency, ‘“in reaching its
decision, will have available, and will carefully consider, detailed information concerning
significant environmental impacts.”” Robertson v. Methow Valley Citizens Council, 490 U.S.
332, 349 (1989). NEPA also “guarantees that the relevant information [concerning
environmental impacts] will be made available to the larger audience,” including the public,
“that may also play a role in the decisionmaking process and the implementation of the
decision.” Id.

34, NEPA requires agencies to fully disclose all of the potential adverse
environmental impacts of its decisions before deciding to proceed. 42 U.S.C. § 4332(C). NEPA
also requires agencies to use high quality, accurate scientific information and to ensure the

scientific integrity of the analysis. 40 C.F.R. §§ 1500.1(b), 1502.24.
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35.  If an agency action has adverse effects that are “significant,” they need to be
analyzed in an environmental impact statement (“EIS”). 40 C.F.R. § 1501.4. If it is unclear
whether impacts are significant enough to warrant an EIS, it may prepare an “environmental
assessment” (“EA”) to assist in making that determination. /d. If the agency determines that no
EIS is required, it must document that finding in a “finding of no significant impact” (“FONSI”).

36.  NEPA’s governing regulations define what “range of actions, alternatives, and
impacts [must] be considered in an environmental impact statement.” 40 C.F.R. § 1508.25. This
is in part what is known as the “scope” of the EIS. The EIS must consider direct and indirect
effects. The direct effects of an action are those effects “which are caused by the action and
occur at the same time and place.” 40 C.F.R. § 1508.8(a). The indirect effects of an action are
those effects “which are caused by the action and are later in time or farther removed in distance,
but are still reasonably foreseeable.” 40 C.F.R. § 1508.8(b).

37.  Anagency must also analyze and address the cumulative impacts of a proposed
project. 40 C.F.R. § 1508.25(c)(3). Cumulative impacts are the result of any past, present, or
future actions that are reasonably certain to occur. Such effects “can result from individually
minor but collectively significant actions taking place over a period of time.” 40 C.F.R.

§ 1508.7.

FACTUAL ALLEGATIONS
L INTERESTS OF THE STANDING ROCK SIOUX TRIBE

38. Since time immemorial, the Tribe’s ancestors—the Oceti Sakowin, also known as
the Great Sioux Nation—used and occupied a broad area throughout the northern Great Plains,
including much of the area that DAPL proposes to traverse with its pipeline. Within this broad
region, tribal members followed migrating buffalo herds and traversed a landscape filled with

cultural and historical significance central to the Tribe’s identity.
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39. The Tribe’s traditional and ancestral territory extends well beyond the current
Reservation’s exterior boundaries, encompassing lands that are the subject of this action. The
Corps and other federal agencies have repeatedly acknowledged the traditional use of lands
within and around the DAPL route by the Tribe’s ancestors.

40. The Tribe’s cultural resources are historically and culturally interrelated over the
entirety of the land within the Tribe’s traditional territory, within and outside of the exterior
boundaries of the Reservation. Protection of the Tribe’s cultural heritage is of significant
importance to the Tribe. Destruction or damage to any one cultural resource, site, or landscape
contributes to destruction of the Tribe’s culture, history, and religion. Injury to the Tribe’s
cultural resources causes injury to the Tribe and its people.

41. Cultural resources of significance to the Tribe are located on the lands that are the
subject of this action and adjacent lands. In addition to specific archaeological sites that have
been identified to date, there are numerous significant culturally important sites that have not
been identified. The lands within the pipeline route are culturally and spiritually significant.

42. The Tribe and its members also have a cultural interest in preserving the quality
of the land, water, air, fauna, and flora within the Tribe’s traditional territory, within and outside
the Reservation. For example, the Tribe is concerned with impacts to the habitat of wildlife
species such as piping plovers, least tern, Dakota skipper, and pallid sturgeon, among others.
The Tribe has a particular concern for bald eagles, which remain federally protected and play a
significant role in the Tribe’s culture, and which would be adversely affected by the proposed
pipeline. The Tribe is greatly concerned with the possibility of oil spills and leaks from the
pipeline should it be constructed and operated, particularly into waters that are of considerable

economic, religious, and cultural importance to the Tribe.
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II. THE CORPS’ ISSUANCE OF NWP 12

43. The Corps issued the current suite of 48 NWPs, covering a wide array of potential
activities involving discharges into regulated waters, in February of 2012. 77 Fed. Reg. 10184
(Feb. 21, 2012). Ofrelevance here, NWP 12 governs “utility line activities.” Id. at 10271.
NWP 12 authorizes the “construction, maintenance, repair and removal of utility lines and
associated facilities” in waters of the United States, providing that the activity does not result in
the loss of greater than a '% acre of waters “for each single and complete project.”
Counterintuitively, a “single and complete project” in the case of linear projects like utility lines
is any crossing of a separate waterbody. 33 C.F.R. § 330.2(i). Under this definition, a pipeline
like DAPL is made up of hundreds if not thousands of “single and complete projects.”

44. The NWP defines “utility line” to include “any pipe or pipeline for the
transportation of any gaseous, liquid, liquescent, or slurry substance, for any purpose.” 77 Fed.
Reg. at 10271. The Corps considers pipelines carrying crude oil to be covered by NWP 12.

45. Under NWP 12, preconstruction notification (“PCN”) to the Corps by a non-
federal project proponent, and a verification from the Corps, is required if any one of several
criteria is met. /d. at 10272. If none of the criteria are met, the proponent is authorized by NWP
12 to proceed with the work in regulated waters without additional notification to, or approval
from, the Corps. None of the NWP 12-specific criteria relates to historic or cultural preservation.

46. The NWP program also includes a set of general conditions that are applicable to
all NWPs, include NWP 12. General Condition 20 (“GC 20”’) addresses historic properties.
Under GC 20, a non-federal permittee must submit a PCN “if the authorized activity may have
the potential to cause effects to any historic priorities listed on, determined to be eligible for
listing on, or potentially eligible for listing on the National Register of Historic Places, including

previously unidentified properties.” Id. at 10284. If a PCN is provided, the Corps purports to
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comply with § 106 of the NHPA prior to verifying that the NWP is applicable, and work may not
commence until such verification is provided. 33 C.F.R. § 330.5(g)(2). Conversely, if no PCN
is provided, no § 106 process occurs.

47. GC 20 puts the responsibility on the proponent, not the Corps, to determine
whether historic or culturally significant properties are present, and requires Corps’ verification
only if the proponent finds such sites and reports them to the Corps via a PCN.

48.  NWP 12 was formally adopted by the Corps in a “Decision Document” signed by
Major General Michael J. Walsh on Feb. 13, 2012. In responding to public comment regarding
potential impacts to tribal sites, the Decision Document states that compliance with NHPA on
NWP implementation is carried out via GC 20.

I1I. FACTS RELEVANT TO CHALLENGE TO NWP 12

49. The proponent of DAPL proposes to construct a major crude oil pipeline across
1,168 miles through North Dakota, South Dakota, Iowa, and Illinois. The pipeline will have a
capacity of 570,000 barrels of crude oil per day, making it one of the largest crude oil pipelines
in the nation, carrying over half of the current capacity of North Dakota’s oil production.

50. DAPL is one of several pipelines that have been proposed for the North Dakota
oil production area, some of which have been moving on a slower timeline due to environmental
review requirements. DAPL has moved aggressively to get the pipeline constructed as quickly
as possible.

51. The pipeline’s route passes through the Tribe’s ancestral lands, and areas of great
cultural, religious and spiritual significance to the Tribe. Construction of the pipeline includes
clearing and grading a 100-150 foot access pathway nearly 1200 miles long, digging a trench as

deep as 10 feet, and building and burying the pipeline. Such work would destroy burial grounds,
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sacred sites, and historically significant areas in its path. These sites carry enormous cultural
importance to the Tribe and its members.

52. DAPL claims to have completed cultural resource surveys along the entire
pipeline length. However, the out-of-state, non-Tribal consultants hired by DAPL to do cultural
surveys are unable to assess the potential cultural significance of sites in this area to the Tribes.
Only Tribally trained and approved consultants have the ability to assess such sites. The Tribe
has never had the opportunity to discuss protocols for cultural surveys, or participate in the
surveys that were conducted. Instead, it was provided copies of partial surveys after they were
completed.

53. Compared to other pipelines, DAPL has taken a highly unusual approach to Corps
permitting for activities involving discharges into regulated waters. Rather than seek Corps’
verifications on all waters of the U.S. in which pipeline construction would cause a discharge, as
has been typical, DAPL has only sought Corps’ verification for a tiny minority of the impacts to
federally regulated waters.

54.  For example, DAPL’s route through North Dakota is 359 miles. A 2015
“Wetlands and Waterbodies Delineation Report” provided to the state Public Service
Commission identifies 263 waterbodies and 509 wetlands that would be impacted by the
pipeline. However, this information was never provided to the Corps. Instead, DAPL submitted
PCNs for only two of these sites, at crossings of the Missouri River. Neither of these PCNs was
submitted based on potential impacts to historic sites.

55. In South Dakota, DAPL would cross 273 miles. DAPL’s state Public Utilities

Commission filings reveal 288 waterbody crossings and 102 acres of wetlands impacts.
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However, DAPL only provided the Corps with PCNs for 10 of these sites. None of the PCNs in
South Dakota was triggered by impacts to historic sites.

56.  In both states, this delineation of waterbody impacts was only partially complete,
as DAPL did not have landowner access to all sites along the pipeline route. Accordingly, some
of the features were estimated through desktop analysis. The ultimate number of waterbody and
wetland impacts remains unknown.

57.  One of the two places in North Dakota where Corps authorization is required is at
Lake Oahe, where the pipeline would cross underneath the Lake (a dammed section of the
Missouri River) immediately upstream of the Tribe’s reservation.

58.  Due to its concerns about the configuration of the pipeline and inadequacies in the
regulatory process, the Tribe has participated extensively in the public process associated with
the permits, including filing numerous formal technical comments on the Lake Oahe crossing,
meeting with Corps’ leadership and staff, and communicating with elected representatives and
agency officials to express concerns. The Tribe has repeatedly conveyed to the Corps and other
government officials the significance of its concerns and the risks to the Tribe about moving
ahead with the pipeline in its current configuration. The Tribe has in particular highlighted the
inadequacies of the Corps’ § 106 consultation process with regard to historic and cultural
impacts at the Lake Oahe site.

59. On July 25, 2016, the Corps issued the NWP 12 verification and other
authorizations required at the roughly 204 sites in the four states for which verification has been
requested along the pipeline’s entire length. However, prior to that time, construction started

along the remainder of the route, including construction involving discharges into the hundreds if
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not thousands of sites where pipeline construction involves discharges into waters of the United
States, but for which no PCN is required.

60.  The Tribe has repeatedly expressed concerns to the Corps regarding construction
in waters of the United States pursuant to NWP 12 without any section 106 consultation on
historic impacts. On June 30, 2016, the Standing Rock Tribal Historic Preservation Officer, Jon
Eagle Sr., wrote to the Corps District Commander regarding the extensive work proceeding
without any § 106 consultation under NWP 12. This letter explained that non-Tribal
archaeologists were unable to appreciate the cultural significance of Tribal historic sites, and that
his office had found the DAPL cultural surveys, conducted by out-of-state archaeologists with no
training in the cultural practices of the Oceti Sakowin to be “gravely deficient.”

61. The letter requested that the Corps declare that all impacts to waters of the United
States had potential historic impacts and requested that the Corps require PCNs from all such
crossings, so that full § 106 consultation could occur.

62. In response, the regulatory branch chief of the Corps’ Omaha district invited Mr.
Eagle’s office to participate in “monitoring” for “post construction discoveries of cultural
resources and/or burials” at six sites subject to PCNs in North and South Dakota. The Corps did
not respond to the issue to which Mr. Eagle’s letter was actually addressed, specifically, cultural
impacts at sites that are not subject to a PCN.

63. The Tribe’s concerns were highlighted in June of 2016 when archaeologists
working on behalf of Upper Sioux Tribe discovered a site of great religious and cultural
significance to Oceti Sakowin in the pipeline’s route in lowa. The site was not discovered by

DAPL during its cultural resource surveys, even though it lay directly in the pipeline’s route.
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64. The pipeline will also impact historic and culturally significant sites in uplands
along the pipeline’s route in between areas of Corps’ jurisdiction. The Corps views any impacts
to such uplands sites as outside of its responsibility under § 106, as the Corps interprets §106 to
apply only within the immediate area of CWA jurisdiction.

65. The ACHP regulations take a different approach. In a May 6, 2016 letter to the
Corps regarding DAPL, the ACHP explained that its regulations “define the undertaking as the
entire project, portions of which may require federal authorization or assistance.” Even where the
jurisdiction is limited to particular portions of a project, the ACHP explained, “the federal
agency remains responsible for taking into account the effects of the undertaking on historic
properties.” The letter concluded that given the close relationship between the project and
multiple federal approvals, “a greater effort to identify and evaluate historic properties” was
required.

66. InaMay 19, 2016, letter, the ACHP formally objected to the Corps’ finding of
“no effect” at the site of the Lake Oahe crossing, one of only two sites in the entire state of North
Dakota for which the Corps even purported to engage in § 106 consultation. The ACHP asserted
that the Corps misapplied § 106 by considering only historic properties within its areas of
jurisdiction, when it should consider indirect impacts to historic sites in uplands that could not
occur but for the Corps’ authorization to discharge into waters of the United States.

67. At the time of filing this complaint, DAPL has not executed agreements with all
landowners, and eminent domain proceedings are underway in several states. Additionally,
several lawsuits have been filed against DAPL and state regulatory agencies which challenge the

legality of DAPL approvals, and seeking the remedy of vacating such approvals, which would
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require DAPL to stop work. However, DAPL has chosen to move ahead with construction in
places where regulatory approval is secured and where landowner consent has been obtained.

68.  DAPL has been repeatedly told by state regulatory agencies that any construction
prior to the completion of the regulatory and eminent domain process is at its own risk. DAPL
has repeatedly acknowledged that it bears the risk of starting construction prior to the completion
of the regulatory and legal process.

IV. GENERAL FACTS REGARDING THE CORPS’ ISSUANCE OF THE § 408 PERMITS
AND CWA VERIFICATIONS

69. On July 25, 2016, the Corps’ issued authorizations pursuant to § 408 of the RHA
for DAPL to cross federally managed or owned lands on the Missouri River in two places, at
Lake Sakakawea and Lake Oahe, roughly 230 miles apart. Accompanying this authorization, the
Corps released a final environmental assessment (“EA”) and “finding of no significant impact”
(“FONSI”) with respect to two components of the DAPL in North Dakota. The EA and FONSI
concluded that these two small segments of the pipeline did not have sufficient adverse
environmental impact to warrant preparation of an environmental impact statement (“EIS”),
which would have triggered substantially broader environmental review, a closer comparison of
alternatives, and greater public engagement.

70.  This decision authorizes DAPL proponents to begin drilling a pipeline path
underneath each of the two reservoirs, install the pipeline, and begin operating it to transport
crude oil in the Tribe’s culturally significant ancestral lands, and adjacent its reservation. DAPL
has notified Tribes that construction at the site is scheduled to begin on July 30, 2016.

71.  Also on that date, the Corps issued verifications pursuant to the CWA and RHA
finding that 204 crossings of jurisdictional waters of the United States, for which PCNs had been

filed, met the terms of NWP 12. The verifications include federally protected waters in four
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states: North Dakota (2 verifications), South Dakota (10 verifications), lowa (61 verifications),
and Illinois (45 verifications). The verifications authorize DAPL proponents to begin
construction of the pipeline through federally regulated streams, rivers, and wetlands, and
operate the pipeline to transport crude oil in the Tribe’s culturally significant ancestral lands, and
adjacent its reservation. DAPL has notified Tribes that construction is set to begin at such many
of these sites on or before August 1, 2016.

72.  OnJanuary 5, 2016, the St. Louis District of the Corps released a public notice
announcing that it intended to authorize another segment of the pipeline under § 408 of the RHA.
That segment crossed federal flowage easements and federally managed levees on the Illinois
River. To date, no permit or even draft environmental review document has been issued for this
segment of the pipeline.

73. On or about December 17, 2015, the U.S. Fish and Wildlife Service (“FWS”)
released a draft EA for yet another segment of the pipeline. That EA reviewed potential impacts
of the pipeline over grassland easements held by FWS and managed for wildlife values. A final
EA and FONSI were issued by the FWS on June 22, 2016.

74. The current proposed route crosses Lake Oahe a half of a mile upstream of the
Tribe’s reservation boundary, where any leak or spill from the pipeline would flow into the
reservation. The Tribe and its members have been deeply concerned about the potential impacts
of the Lake Oahe crossing since its inception, for two primary reasons. First, the Tribe relies on
the waters of Lake Oahe for drinking water, irrigation, fishing, and recreation, and to carry out
cultural and religious practices. The public water supply for the Tribe, which provides drinking
water for thousands of people, is located a few miles downstream of the proposed pipeline

crossing route. Additionally, the cultural and religious significance of these waters cannot be
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overstated. An oil spill from the pipeline into Lake Oahe would cause an economic, public
health and welfare, and cultural crisis of the greatest magnitude.

75. Pipeline leaks and spills are routine in both new and old pipelines. A segment of
the Keystone pipeline built in 2010 recorded 35 leaks in its first year of operations. A study of
North Dakota’s pipelines revealed over 300 leaks in two years, most of which were unreported to
the public. Major spills from crude oil pipelines have occurred recently on the Kalamazoo and
Yellowstone Rivers, with devastating economic and environmental impacts. The Corps does not
require, and DAPL does not propose, any technology or mitigation approaches that reduce risk
relative to other recent pipelines that have been the source of major and minor spills and leaks in
recent years.

76.  Second, the Lake Oahe crossing will take place in an area of great cultural,
religious and spiritual significance to the Tribe. Construction of the pipeline, which includes
clearing and grading a 100-150 foot access pathway nearly 1200 mi