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				A Note from the Series Editor

				For over sixty years the Queer Movement—which has transformed itself from the Homophile movement of the 1950s to the Lesbian, Gay, Bisexual, and Transgender movement of today—has frequently faced overwhelming odds. Throughout those years it found the strength, resources, wit, and ingenuity to grapple with the social, legal, and political discriminations that were part of the everyday lives of LGBT people. But the one area in which these movements have most often failed was in conceptualizing—on the most elemental and profound level—how queer people were both the target of, and often complicit with, the U.S. criminal legal system.

				How could this complicity between LGBT people and the criminal legal system have happened? For centuries, under European and American law, acts of queer sexuality were criminalized, frequently with dire consequences to those who were caught. It made perfect sense to many activists that removing the legal sanctions against same-sex sexual activity would constitute real reform. The repeal of sodomy laws was indeed a necessary step in LGBT people securing a wide range of social freedoms, but they were only partially correct. What these activists did not understand was that simply addressing “antigay laws” ignored both the multiplicity of problems that this legal system generated, as well as the social and cultural complexities of LGBT lives. In Queer (In)Justice: The Criminalization of LGBT People in the United States, Joey Mogul, Andrea Ritchie, and Kay Whitlock—all of whom have worked tirelessly for social justice causes—uncover the underlying, interlocking causes and effects of how our all-too-basic thinking about sex, poverty, class, race, gender, crime, safety, and punishment in America is contributing to a system that is both out of control and dangerous to all of its citizens—especially those who deviate from socially mandated gender and sexual norms. This book is a wake-up call for the LGBT movement as well as for every person who wants to make America a better and safer place for everyone.

				— Michael Bronski

				Series Editor

			

		

	
		
			
			

			
				Introduction

				A Spanish conquistador throws dozens of Indigenous people accused of engaging in sodomy to his hunting dogs. Almost five centuries later, a South Asian migrant worker is convicted of engaging in sodomy with a white man, who goes free. In 2006, seven Black lesbian friends, walking home one night through a well-known “gayborhood,” are assaulted by a man who threatens to rape one of them “straight.” They defend themselves, only to be characterized by the media as a “lesbian wolf pack” and sentenced to up to eleven years in prison. An innocent Latino man spends eleven years behind bars for what police describe as a “homosexual murder” in 1988. Ten years later a Latina woman ends up on death row after the prosecutor argues she is a “hardcore lesbian.” At the turn of the twenty-first century, a white gay man is put to death after a prosecutor urges a jury to consider that they are sitting in judgment of an “avowed homosexual.” A Black gay man who is repeatedly raped in prison is denied protection from prison officials because he is thought to enjoy it. A club frequented primarily by African American LGBT people is raided; 350 people are handcuffed and detained for up to twelve hours, only to be charged with “loitering inside a building.” In 2008, a Black transgender woman is profiled as engaging in sex work, arrested, called “faggot” and “he/she,” and savagely beaten by police officers in a public booking area, in full view of a video camera. Her subsequent murder remains unsolved. These are but a few of the many faces of queer injustice in the United States. Their stories are central to our understandings of crime, safety, and punishment, and to struggles for queer liberation.

				Crime has become a national obsession in America. The number of people in state and federal prisons skyrocketed from less than 200,000 in 1970 to 7.5 times that number within four decades. At the end of 2008 there were a total of 2.3 million people behind bars, and over 5 million under the supervision of the criminal legal system. Nearly two-thirds are serving time for nonviolent offenses.1

				This explosive growth in imprisonment—increasingly understood as a policy of mass incarceration—has not resulted in significant reductions in crime rates, nor has it produced safety. As a result, there is increasing recognition across the political spectrum of the need to rethink current approaches.2

				Mass incarceration is neither a reflection of violence run amok, nor an indication that certain populations are naturally prone to crime. It is deeply rooted in the history and maintenance of racial power relations, and its racially disproportionate impacts are profound. The furor sparked by the 2009 arrest of Harvard professor Henry Louis Gates, Jr., on suspicion of breaking into his own home in a wealthy neighborhood in Cambridge, Massachusetts, prompted acknowledgment of just how extensive racial profiling is. More than 60 percent of prisoners, and two-thirds of people serving life sentences, are people of color. Women are now being incarcerated at almost twice the rate of men; Black and Latina women are approximately three times more likely to be incarcerated than white women. Native women also experience disproportionate rates of incarceration: for example, in Montana in 2008, Native women made up slightly more than 27 percent of women incarcerated in state prison, but only 7 percent of the population.3 Poverty also plays a critical role in determining access to justice.

				Although there is currently no data on incarcerated LGBT people, what information is available suggests that transgender and gender nonconforming people are disproportionately ensnared in the criminal legal system. A 1997 San Francisco Department of Public Health study found that 67 percent of transgender women and 30 percent of transgender men had a history of incarceration.4 At the same time, LGBT people have increasingly demanded recognition of high levels of homophobic and transphobic violence in the United States. Yet beyond the efforts of mainstream LGBT organizations to frame LGBT people as victims of crime entitled to the full protection of the law, and to strike down sodomy laws, queers have largely been absent from national debates around policing and punishment.

				This book turns a queer lens on the criminal legal system in the United States, exposing how the policing of sexual and gender “deviance” is central to notions of crime, and serves both as a tool of race-based law enforcement and as an independent basis for punishment. By bringing queer experiences—particularly those of LGBT people of color, immigrants, sex workers, youth, and low-income people—to the center, we gain a more complete understanding of the ways in which race, national origin, class, gender, ability, and immigration status drive constructions of crime, safety, and justice.

				The Crisis of Mass Incarceration

				The rapid and far-reaching growth of relationships between government and private interests is known as the prison industrial complex (PIC), a system that promotes prisons as “solutions” to social, political, and economic problems while reaping political and economic benefits from incarceration.5 The costs of imprisoning such massive numbers of people have severely stressed government budgets, leading to cost-cutting measures and extreme overcrowding. This has produced violent and inhumane conditions, notably in supermax prisons where people are held in solitary confinement twenty-three hours a day, causing severe mental deterioration. The concept of “rehabilitation” has ceased to have any conceptual or practical meaning, as prison and postrelease educational and vocational programs have been eviscerated. Prisons have become, in Sasha Abramsky’s memorable phrase, “storehouses of the living dead.”6 Prisoners are released back into society with few or no skills and little access to good jobs, education, affordable housing, and decent health care. It’s little wonder that these policies and conditions produce, for many, a never-ending cycle of incarceration.

				The failed 1964 presidential campaign of Senator Barry Goldwater, an extremist, right-wing Arizona Republican, helped propel the United States along this horrific path. Goldwater’s success in pushing crime to the top of the national agenda was based in large part on a strategic conflation of racial equality and crime.7 Both echoing and amplifying growing white anxiety and resentment about the bourgeoning civil rights movement, the ideologies underlying “law and order” and “get tough on crime” measures were racially coded from the start.

				Mounting casualties in the Vietnam War, the return of disillusioned Black GIs, ongoing police violence, and economic injustice sparked a series of uprisings in Black neighborhoods of many major cities, fueling racialized calls to clamp down on urban unrest. By the late 1960s and early 1970s, increasingly militant liberation movements such as the Black Panthers demanded fundamental social and economic change. They were met with deadly violence and governmental efforts to disrupt and discredit them, including the infamous FBI Counterintelligence Program (COINTELPRO), and increasing suppression of dissent.8

				This was the moment when Richard Nixon stepped into the presidency, vowing to “get tough on crime.” The suppression and criminalization of growing demands for social and economic justice were framed in racially coded ways, in the name of reinstituting “law and order.” These messages would resonate not only with Republicans, right-wing ideologues, and conservative Democrats, but also with many moderates and liberals. During his first presidential term, Nixon, with Congressional support, famously declared a “war on drugs.” That same year, the State of New York enacted the Rockefeller Drug Laws, the first to prescribe harsh mandatory minimum prison sentences for the possession or sale of even small amounts of drugs.9 Other states and the federal government followed suit, and law enforcement authorities in many communities established “drop a dime” campaigns urging residents to anonymously report one another for alleged drug offenses using telephone “tip” lines.

				While the wording of drug laws is neutral with regard to race, the impact of their enforcement is not. Research confirms that while the majority of drug users and sellers in New York are white, 90 percent of the people incarcerated under the Rockefeller Drug Laws are African American and Latina/o. The same is true across the country: while two-thirds of regular crack cocaine users in the United States are either white or Latina/o, 82 percent of those sentenced in federal court for a crack cocaine offense are African American.10 Ultimately, the criminalization of the possession and sale of an expanding list of drugs, combined with new federal support for more aggressive enforcement, has been a primary driver of mass incarceration, and of the racial disparities inherent in it.11

				“Get tough on crime” policies and “mandatory minimum” sentencing proliferated in other arenas as well, including (1) “truth-in-sentencing” laws, which require people to serve 85 to 100 percent of their sentences, thereby eliminating possibilities for parole, a reduction in a sentence for “good behavior,” or any other incentives for “rehabilitation,” and (2) “three strikes” laws, requiring state courts to apply mandatory, minimum prison terms—including in some cases a life sentence—to people who are convicted of three felony offenses, even if the third offense is nonviolent and as minor as shoplifting.12 By 1994, with support from both Republicans and Democrats, all fifty states and the federal government had adopted at least one mandatory minimum sentencing provision, fueling the growth of the prison population.13

				The early 1990s heralded the advent of “zero tolerance,” which brooked no consideration of extenuating circumstances surrounding criminal activity. It also brought widespread adoption of the “broken windows” theory of policing, which posited that intensified policing, prosecution, and punishment of minor offenses would stave off more serious crimes. The explosion of “quality of life” offenses, criminalizing everyday activities such as eating, sleeping, standing, and congregating in public spaces, swept an even greater number of people into the machinery of the criminal legal system.14 A central aspect of this trend—gang policing—in many instances frames the mere presence of people of color identified as “gang members” as “domestic subjects of terror” to be met with suppression, exclusion, and mass incarceration.15 Though alleged immigration violations are civil, not criminal offenses, increased arrests, detentions, and deportations of immigrants have also contributed significantly to the explosion in the population of people in some form of incarceration.16 The “war on terror” declared after the tragic events of 9/11 has also led to even further and more draconian surveillance, discriminatory law enforcement, and criminalization of communities of color. The harmful consequences do not cease with arrest or imprisonment; the collateral consequences of incarceration in many cases amount to life sentences in terms of loss of parental rights and access to housing, welfare, employment, and education. Moreover, by 2008, with state laws temporarily or permanently denying the right to vote to current and former prisoners, more than five million people have been disenfranchised.17

				“Crime” as a Social Construction

				Laws typically define crime in ways that many people take to be neutral, unambiguous, and reflective of widespread social consensus. While it may be comforting to believe that evenhanded enforcement of criminal laws will ultimately produce safety and justice, such beliefs are not grounded in current or historical realities. The very definition of crime is socially constructed, the result of inherently political processes that reflect consensus only among those who control or wield significant influence. It often has more to do with preservation of existing social orders than with the safety of the larger populace. As critical race theorist Mari Matsuda argues, “Legal ideas are manipulable,” and the “law serves to legitimate existing maldistributions of wealth and power.”18 For example, many people believe that theft, murder, violent assault, and rape are clear examples of criminal conduct. Yet state-sponsored violence is seldom named and prosecuted as criminal, though it may involve killing large numbers of people, torture, massive theft, and use of sexual violence, and its effects are no less harmful than when those acts are performed by individuals or small groups. The same is true of the actions of corporations that destroy not only the lives and futures of individuals but also entire communities, nations, and ecosystems.

				In reality, crime is never evenhandedly policed and punished. In the United States, as Angela Y. Davis observes, “race has always played a central role in constructing presumptions of criminality.”19 Laws surrounding the abolition of slavery illuminate the ways in which penal provisions purportedly enacted to provide for public safety were no more than thinly veiled efforts to designate particular groups of people as presumptively criminal. In the 1860s, immediately following the abolition of slavery, former slaveholding states produced new sets of laws, known collectively as the Black Codes, which criminalized Black people for engaging in a host of ordinary actions that were legal for white people. Upon conviction, thousands of African-descended people were imprisoned and required to perform forced labor for white business owners.20 Early seeds of the prison industrial complex were thus sown.

				The prosecution of sexual abuse and rape was also “part of the ongoing production of racial ideologies” around crime.21 White men were assumed to have unlimited access to African women’s bodies for purposes of domination and reproduction. Accordingly, the rape of a Black woman was not a crime under most slave codes, or common law. Conversely, the rape of a white woman by a Black man could be punishable by castration or death, while commission of the same crime by a white man could lead to incarceration for ten to twenty years, a whipping, or both.22

				As Salish sociologist Luana Ross argues, the construction of crime was also a tool of colonization and control of Native American peoples. For example, a mid-nineteenth-century California law provided that any Indian who loitered or “strolled about” could be arrested on the complaint of any white citizen. Within twenty-four hours the court was required to hire out those arrested to the highest bidder for a period of up to four months, providing free labor to private interests. In 1883, an extensive listing of offenses by the U.S. Commissioner of Indian Affairs criminalized the practices of traditional medicine people and Native dances that might stir “the warlike passions of the young members of the tribes.”23

				The process of criminalization extends far beyond processes of lawmaking, policing, court proceedings, and punishment. The influence of cultural and mass media—newspapers and magazines, books, broadcast and new media, movies, and theater—in constructing and interpreting crime is considerable. Sensational, alarming, and dehumanized cultural representations of presumptively criminalized individuals and groups often fuel “get tough on crime” crusades and establish the targets for them—a process known as cultural criminalization. Criminologist Jeff Ferrell argues that “in some cases . . . cultural criminalization stands as an end in itself, successfully dehumanizing or delegitimating those targeted, though no formal legal charges are brought against them. In other cases, cultural criminalization helps construct a perceptual context in which direct criminal charges can more easily follow. In either scenario, though, media dynamics drive and define the criminalization.”24

				Markers of race, class, gender, and relationship to the nation-state25 have long served to identify who is and who is not a presumptive “criminal.” Normative sexualities and gender expressions, alone or in combination with markers of race and class, have also informed the manner in which different instances of similar conduct are interpreted. The responses of police, politicians, judges, religious leaders, and the media are too often determined by already-existing cultural ideas about who is intrinsically “innocent” and who is blameworthy; who is “trouble” and who is respectable.

				Queering Debates about Crime and Punishment

				Criminologist Beth E. Richie argues that in order to bring queers into the public debate about crime, policing, prosecution, and punishment in a meaningful way, it is critical to “take as a starting point the need to interrogate the ways that gender, sexuality, race, and class collide with harsh penal policy and aggressive law enforcement.”26

				This requires discarding the facile notion that all queers experience the stigma of criminalization and the criminal legal system in the same ways. Queer engagement with law enforcement cannot be accurately described, much less analyzed, as a stand-alone, generic “gay” experience because race, class, and gender are crucial factors in determining how and which queers will bear the brunt of violence at the hands of the criminal legal system.

				Race, class, immigration status, and gender also shape the priorities and strategic choices of the mainstream movement. Since the late 1970s the growing constellation of national nonprofit LGBT advocacy organizations, as well as many of their state and local counterparts, have been dominated by white, middle-class leadership and membership, and have also relied heavily on the financial support of affluent, white gays. As a result, their agendas tend to favor assimilation into the racial and economic status quo over challenges to the systemic violence and oppressions it produces. The contemporary mainstream gay discourse only sporadically addresses systemic abuses within the criminal legal system; the most notable exceptions to this relative indifference have focused on the repeal of sodomy laws and the passage of hate crime laws. Messages are crafted to emphasize reassuring images of LGBT normalcy and friendliness, not to embrace and highlight the struggles of segments of the LGBT population that continue to be criminalized. While quick to adopt the more mainstream “equality” rhetoric of the civil rights movement, the LGBT movement has also embraced, or at least not explicitly challenged, the themes of “law and order” and “getting tough on crime.” These themes not only undermine the very meaning of racial justice and civil rights but also ensure the continuing abandonment of entire segments of communities of color to the criminal legal system.

				This book is an effort to bring queer experiences of the criminal legal system to the center of LGBT discourse and of broader conversations around crime and punishment. To build a historical and theoretical framework, we begin by examining the ways the policing of sex and gender has been a foundational part of American history before exploring the evolution of culturally constructed archetypes that inform the criminalization of queers. We then cover queer experiences of policing; examine the use of homophobia and transphobia to influence judges and juries; enter our prisons to address how and why sexual abuse, harassment, and the denial of necessary medical care is rampant; and query the experiences of LGBT victims of crime. We offer practical suggestions for where to go from here, highlighting innovative work that is already underway in a variety of communities to develop multi-issue organizing strategies and build and strengthen national progressive movements. While by no means exhaustive or all-inclusive, our intention is to bring together and amplify strands of discussion happening in multiple spaces, to counter the erasure of queer experiences, and to propose a framework for expanding conversations about violence, crime, and safety that reflects the complexity of LGBT people and communities.

				Throughout, the term transgender is used as an umbrella term to describe people whose gender identity or expression is different from what society expects based on the gender assigned to them at birth. It “includes a wide range of people with different experiences—those who change from one gender to another, as well as those who sometimes express different characteristics, or whose gender expression is not clearly definable as masculine or feminine.”27 The term gender binary refers to the complex interplay of cultural and institutional ideas and practices that divide people into two rigidly defined genders (male and female). Queer is used to refer to lesbian, gay, bisexual, and transgender (LGBT) people, people questioning their sexual and gender identities, and anyone who is presumed to be LGB or T.

				The term criminal legal system is used as shorthand for the labyrinthine maze of public law enforcement agencies—including municipal and county police; sheriffs and state troopers; federal officials of the Immigration and Customs Enforcement (ICE), Drug Enforcement Administration (DEA), Customs and Border Protection (CBP), and Federal Bureau of Investigation (FBI); and prosecutors, judges, and prison officials. It also includes private security officers who possess limited policing authority. The conscious choice to avoid the more common phrase “criminal justice system” reflects an acknowledgment of the reality that this system has not produced anything remotely approximating justice for the vast majority of people in the United States—particularly for people of color, poor people, immigrants, and queers—since its inception, but rather bears major responsibility for the continuing institutionalization of severe, persistent, and seemingly intractable forms of violence and inequality.

				In describing the systemic violence and injustice of the criminal legal system, all individuals who work within it are not painted with one brush, nor is it assumed that everyone in the system intentionally sets out to do violence. Clearly, there are people in law enforcement who go about their duties with good intentions, and who display humanity toward people caught up in the system. Many who work in the criminal legal system—including people of color, working-class people, and queers—experience oppression from that system themselves, even as they navigate their responsibilities within it. At the same time, far too many people in law enforcement speak and behave in ways that are openly racist, homophobic, transphobic, misogynist, and anti-immigrant, and do not hesitate to misuse and abuse their power over others. The “bad apple” theory—the idea that a few rogue individuals are responsible for poisoning the barrel, and their identification and removal is the simple cure—cannot account for the historically pervasive, consistent, and persistent systemic violence that characterizes the criminal legal system. The barrel itself is rotten—that is to say, foundationally and systemically violent and unjust. Ultimately, regardless of our intentions, all of us are accountable for the roles we play in reinforcing or dismantling the violence endemic to policing and punishment systems. This book is an invitation—not only to LGBT people but to all people concerned about social and economic justice—to accept that responsibility.

			

		

	
		
			
			

			
				1. Setting the Historical Stage

				Colonial Legacies

				The great force of history comes from the fact that we carry it within us, are unconsciously controlled by it in many ways, and history is literally present in all that we do.

				— James Baldwin1

				In 1513, Spanish conquistador Vasco Núñez de Balboa, traveling across the area now known as Panama on his way to the Pacific Ocean, encountered the Indigenous people of Quaraca. Upon discovering that some of the men “dressed as women” and engaged in sexual relations with each other, he ordered forty of them thrown to his hunting dogs, to be dismembered to their death. Memorialized in a contemporaneous painting, this incident is reported to be the first recorded Spanish punishment of sodomy on the American continent.2 It certainly wasn’t the last.

				Policing and punishment of sexual and gender “deviance” have existed for centuries in what is now known as the United States.3 From the first point of contact with European colonizers—long before modern lesbian, gay, bisexual, transgender, or queer identities were formed and vilified—Indigenous peoples, enslaved Africans, and immigrants, particularly immigrants of color, were systematically policed and punished based on actual or projected “deviant” sexualities and gender expressions, as an integral part of colonization, genocide, and enslavement. 

				Although an in-depth exploration of this history is beyond the scope of this book, a brief examination is helpful to understanding the role played by policing of sex and gender in maintaining systems of domination. Violence such as that visited by Balboa on the people of Quaraca was neither a reflection of Indigenous traditions nor a mere byproduct of old-time European moralities brought across the Atlantic. It was foundational to the birth of the United States, and its echoes can be heard throughout the current criminal legal system.

				Sodomy and Conquest

				The construction of gender hierarchies and their violent, sexualized enforcement was central to the colonization of this continent. As Native Studies scholar Andrea Smith states in Conquest: Sexual Violence and American Indian Genocide, the colonialism itself, along with the relationships it requires, is inherently raced, gendered, and sexualized.4

				Instrumental to the rape of the North American continent and the peoples indigenous to it was the notion that Indigenous peoples were “polluted with sexual sin.”5 In fact, religious authorities—essential partners in the colonization of the Americas and the genocide of Indigenous peoples—promoted the “queering” of Native Americans throughout the sixteenth and seventeenth centuries. Some sixteenth-century Christian historians went so far as to depict mythologies of peoples indigenous to the area now known as Peru and Ecuador—in which the race of giants that preceded them and, among other things, engaged in sexual relations among males, died off—as reminiscent of the biblical tale of Sodom and Gomorrah. Several centuries later a historian described the destruction of the peoples’ mythical ancestors “as at Sodom and other places.”6 This “queering” of Native peoples was not limited to the allegorical; deviant sexualities were projected wholesale onto Indigenous peoples.

				Less than a century after Columbus first landed on American shores, Bernardino de Minaya, a Dominican cleric, condemned Native Americans by stating, “They are idolatrous, libidinous, and commit sodomy.”7 Colonial authorities joined the cry of their ecclesiastical counterparts. In the mid-eighteenth century a French colonizer described the members of one Indigenous nation as “morally quite perverted, and . . . addicted to sodomy.” Almost one hundred years later, another, English this time, wrote, “Sodomy is a crime not uncommonly committed [among Indigenous peoples] . . . Among their vices may be enumerated sodomy, onanism [masturbation], & various other unclean and disgusting practices.”8 Similar notions of intrinsic sexual deviance were advanced by Spanish and Portuguese colonizers with respect to Indigenous peoples of Central and South America and the Caribbean. In 1519, Cortés described his impression of the Aztecs: “We have learned and have been informed, that they are doubtless all sodomites and engage in that abominable sin.”9 A missionary claimed, in response to a 1525 revolt among Indigenous youth he sought to convert, that Caribs were “sodomites more than any other race.”10

				Historian Byrne Fone cautions that “it can hardly be said that colonization was primarily a battle against sodomy,” but notes that “sodomy . . . very often became a useful pretext for demonizing—and eliminating—those whose real crime was to possess what Europeans desired.”11 Indeed, antisodomitical zeal frequently served as justification for sexualized violence used to seize Indigenous lands and eradicate or expel its inhabitants.

				The imposition of the gender binary was also essential to the formation of the U.S. nation state on Indigenous land. As Smith explains, “In order to colonize a people whose society was not hierarchical, colonizers must first naturalize hierarchy through instituting patriarchy.” Although Indigenous societies are widely reported to have allowed for a range of gender identities and expressions, colonization required the violent suppression of gender fluidity in order to facilitate the establishment of hierarchal relations between two rigidly defined genders, and, by extension, between colonizer and colonized.12

				Accounts of missionaries and colonists alike are replete with alternately voyeuristic and derogatory references to Indigenous “men” who take on the appearance, mannerisms, duties, and roles of “women,” and who are simultaneously described or assumed to be engaging in sexual conduct with members of the “same” sex. Such sexual relationships were generally described as degrading, involving “servile” positions and being “used” by men, although in some instances, they are characterized as special and valued friendships. Tales of women who dressed and acted as if they were men (according to Western ideas) while concealing their “true” nature (assumed to be female), often accompanied by derisive descriptions of sexual relations with women, were also recorded, albeit far less frequently.13

				Policing and punishment of perceived sexual and gender deviance among Indigenous peoples was often explicit and harsh. In one instance, Chief Justice Juan de Olmos “burned great numbers of these perverse Indians” in the early sixteenth century in what is now known as Ecuador.14 In 1530, conquistador Nuño de Guzmán is reported to have described the last person captured in a battle against Indigenous resisters as a person who had “fought most courageously, was a man in the habit of a woman, which confessed that from a child he had gotten his living by that filthiness, which I caused him to be burned.”15

				Much of the early policing of nonconforming genders and sexualities was undertaken by Christian clergy and other religious authorities—for example, questions concerning whether a penitent had taken part in deviate sexual activity were featured in confessionals used by missionaries to Native peoples as early as 1565. In some cases collaboration between the church and state was more explicit. Gay historian Jonathan Katz cites one missionary’s eighteenth-century account of the arrival of two Native people at a mission in San Antonio, California, one of whom was described as “dressed like a woman.” The head of the mission went to investigate, accompanied by a soldier and a sentry. When this religious and military coterie caught the Natives “in the act of committing the nefarious sin,” they were “duly punished.” Churches continued to play an active role well into the nineteenth and early part of the twentieth centuries; Indian residential schools, the majority of which were run by Christian churches on behalf of the state, also served as locations of punishment of alleged gender nonconformity.16 An article from the New York Medical Journal recounts how “one little fellow while in the Agency Boarding School was found frequently surreptitiously wearing female attire. He was punished.”17

				In other cases such policing was directly at the hands of military and government agents. At the turn of the twentieth century, “Indian agents” “endeavored to compel these people, under threat of punishment, to wear men’s clothing,” although their efforts met with resistance on the part of the individuals in question and their communities.18 One particular Indian agent assigned to the Apsáalooke Nation (Crow Tribe) is reported to have incarcerated gender-nonconforming Indigenous men and forced them to cut their hair and wear “men’s” clothing.19

				Punishment of gender nonconformity and sexual deviance was also accomplished by more indirect means—including laws specifically prohibiting “immorality” among Native peoples enforced in the Court of Indian Offenses, established in 1883. Additionally, repression of Indigenous spiritual and cultural practices, central to the subjugation of Native peoples, was premised at least in part on the notion that “these dances and feasts are simply subterfuges to cover degrading acts and to disguise immoral purposes,” thereby justifying agents of the Bureau of Indian Affairs’ best efforts at suppression.20

				At times modern lesbian and gay scholars appear to have adopted the colonial notion that peoples Indigenous to the Americas are somehow inherently, culturally, or traditionally “queer,” and claimed Native Americans to be members of “homosexual” cultures destroyed by wrong-minded colonists.21 But traditional Indigenous cultures cannot be understood by placing them into existing templates of homosexuality, transgender identity, or inflexible definitions of gender. As queer historian Martin Duberman cautions, “Glib analogies (‘Oh, so the Hopis had drag queens too!’) cannot be responsibly drawn; nor can Hopi ‘cross gender’ behavior be understood by simply linking and equating it to our own cultural reference points and definitions.”22 The powerful temptation to subsume Indigenous sexual and gender expressions within modern LGBT identities is no doubt driven at least in part by a desire to be visible throughout human history, to claim a connection with Native peoples, and to frame homosexuality and gender nonconformity as naturally present in peoples uninfected by homophobia and transphobia. However, the interpretation of Indigenous cultures through a white, European, gay, or even queer lens, based on sodomy-soaked European writing and observation driven by larger agendas, is itself a colonizing act that must be challenged. Such recolonization of Indigenous histories in service of a larger modern gay agenda is not our purpose here. Rather, we seek to illuminate the ways in which the policing of gender and sexuality are important tools for enforcement of other systems of domination.

				More comprehensive inquiries into colonial policing of Indigenous sex and gender systems, centering the knowledge and perspectives of Indigenous peoples themselves, exist and remain to be written. Nevertheless, it is clear from the glimpse offered here that the gendered and sexualized policing and punishment of Native peoples by European colonizers served as a foundation for laws, cultural norms, and practices that have criminalized people of color deemed sexually and gender deviant for the next three centuries in the United States.

				Hypersexuality among Africans

				Deviant sexualities were similarly ascribed to Africans as a necessary tool of the colonization of Africa, the transatlantic slave trade, and chattel slavery.23 As noted by legal scholar Dorothy Roberts, “Even before the African slave trade began, Europeans explained the need to control Africans by mythologizing the voracious ‘sexual appetites’ of Blacks.”24

				To the extent sub-Saharan Africans’ sexualities were slotted into a homosexual/heterosexual framework, it appears they were often characterized as excessive and deranged heterosexualities. Across the Atlantic the quintessential myth of the Black male rapist preying on “pure” white women was used to justify countless acts of torture and murder by lynching—which, in reality, served to punish economically successful or nonsubmissive free Blacks. No less visceral, pervasive, and instrumental to the institution of slavery is the “jezebel” archetype, which frames African-descended women as sexually aggressive, insatiable, and even predatory toward white men, who were characterized as powerless to resist their advances. This controlling image of Black women was developed to cover the disfavored practice of miscegenation by slavers who sought to increase their wealth by forcing enslaved African women to reproduce through systemic rape.25 Sociologist Patricia Hill Collins points out that over time the jezebel image has framed Black women as

				the freak on the border demarking heterosexuality from homosexuality. . . . On this border, the hoochie participates in a cluster of “deviant female sexualities,” some associated with the materialistic ambitions where she sells sex for money, others associated with so-called deviant sexual practices such as sleeping with other women, and still others attached to “freaky” sexual practices such as engaging in oral and anal sex.26

				She goes on to suggest that the projection of oversexualization onto Black women also contributes to “masculinizing” them,27 thereby removing them from the protection of the law.

				Africans, enslaved and free, were by no means immune from suggestions of homosexuality in colonial times. North African cultures in particular were characterized by European Christians as permissive of sodomy.28 Moreover, scientific racism, which projected physical differences as representations of racialized sexualities, played a significant role in justifying domination of sub-Saharan Africa by Europeans.29 As Collins remarks in a discussion of Sarah Baartje, a Xhosa woman kidnapped and displayed throughout Europe as the “Venus Hottentot,” “European audiences thought that Africans had deviant sexual practices and searched for physiological differences, such as enlarged penises and malformed female genitalia, as indications of deviant sexuality.”30

				The perception of allegedly abnormally enlarged genitalia, particularly overdeveloped clitorises, of African women was used to suggest that they were capable of and engaged in sexual activities with other women. A standard mid-nineteenth-century handbook on gynecology asserted that such anomalies were inherent, and led to the “excesses” known as “lesbian love.”31 Siobhan Somerville reports in Queering the Color Line that “as late as 1921, medical journals contained articles declaring that ‘a physical examination of [female homosexuals] will in practically every instance disclose an abnormally prominent clitoris,’” and that “‘this is particularly so in colored women.’”32 In a Scottish case from the early nineteenth century explored at length by historian Lillian Faderman, one jurist refused to credit allegations that two teachers, Marianne Woods and Jane Pirie, engaged in sex with one another in part because he did not believe lesbians existed among white, middle-class, educated Christian women and because they did not have exaggerated physical features (enlarged clitorises) assumed to be solely possessed by African women.33

				Where Blacks who are, or who are perceived to be, queer, are concerned, perceptions of African people as primitively and deviantly hypersexual that developed during the colonial period amplify images of lesbians, gay men, and transgender people as psychotically sexually insatiable and sexually predatory. The continued vitality of these historical narratives are evidenced by the framing of Black women as sexual predators of white women in prison settings, and the pervasive profiling of women of color, particularly transgender women of color, as sex workers.

				Immigrant Sexualities as Threats to the Nation

				The sexualities of successive waves of immigrants to the newly formed United States, beginning with Spanish, British, French, and Dutch colonizers, followed by northern and southern European immigrants in the mid-nineteenth and early twentieth centuries, and more recently migrants from Latin America and Asia, were similarly pathologized in the service of building a raced national identity, excluding undesirables, and maintaining classed power relations. The notion of homosexuality as a foreign threat justifying both exclusion and repression has a long history, dating from the time of the Crusades, “Moorish” invasions, and the Ottoman Empire.34 It has been reflected throughout U.S. history in immigration laws that, until 1990, excluded “homosexuals,” and, until 2009, HIV-positive people, and in aggressive policing of immigrant sexualities.

				Asian men who came to the United States in the nineteenth century were particularly framed as “importers of ‘unnatural’ sexual practices and pernicious morality” as justification for both their surveillance within the United States and their exclusion from it. Asian women were similarly characterized as inherently sexually deviant, albeit in a slightly different fashion. For instance, Chinese women were so widely perceived as “prostitutes,” and barred from entry on that basis, that Congress saw no reason to make specific reference to them in the Chinese exclusion laws. Asian populations in the United States were similarly subject to presumptions of involvement in prostitution and targeted policing of sex work.35 Arab and Middle Eastern immigrants who began to arrive in the United States in greater numbers in the early twentieth century were also, as Joseph Massad points out in Desiring Arabs, historically and culturally depicted as “sexually deviant.”36

				Even British and French immigrants were not immune to exclusionist allegations of homosexual tendencies, although the consequences were not as serious as they were for immigrants of color. Katz describes an early sort of “homosexual panic” in New York City in the nineteenth century during which newspapers promoting “sporting culture”—another form of “deviant” sexuality involving heterosexual promiscuity and patronizing houses of prostitution—described “sodomites” as foreign threats. One such publication claimed that among sodomites “we find no Americans, as yet—they are all Englishmen or French,” and maintained that homosexuality was neither native nor natural to America, emphatically stating, “These horrible offences [are] foreign to our shores—to our nature they certainly are—yet they are growing a pace in New York.”37

				Colonial Policing of Sodomy

				Sodomy laws, widely perceived as the cornerstone of criminalization of homosexuality, arose in the colonies against this backdrop of sexual and gender deviance unevenly projected onto certain populations. The declaration of such laws as unconstitutional in 2003 by the U.S. Supreme Court is widely heralded as signaling the end of queer criminality in the United States. But colonial sodomy laws represented neither the beginning nor the end of policing sexual deviance. Such laws were in fact selectively enforced, often in a manner designed to reinforce hierarchies based on race, gender, and class. They were frequently accompanied by formal and informal policing, at times completely outside the legal framework of buggery and sodomy law enforcement. Nevertheless, given its central role in the LGBT imagination of queer relationships to the criminal legal system, the history of sodomy laws bears examination.

				Complex historical realities are often minimized or lost altogether in a conventional, generic “gay” story about sodomy laws and their impacts. The story, loosely told by some gay activists, follows a relatively straightforward trajectory that goes something like this: Sodomy laws, promulgated by puritanical, homophobic religious leaders, once served as the primary means of oppressing and stigmatizing gay people. Just as people were discriminated against on the basis of race or gender, LGBT people were criminalized just for being persons who loved people of the same sex, or cross-dressing. The repeal of sodomy laws is essential to ensure that LGBT people will no longer be criminalized; while it does not completely erase the stigma of homosexuality, it diminishes it considerably.

				Many scholars seek to tell more nuanced and complex tales of sexualities and law in the colonial period, emphasizing the role systems of sexual regulation played in reinforcing other forms of social regulation based on race, class, and gender. Others explore the broader cultural meaning of the laws and the symbolic representation of “the sodomite.”38 Yet the conventional story still holds a firm place in the popular imagination of many, both queer and straight. Perhaps its appeal lies in its seductive simplicity, the ease with which it allows us to blame antiquated laws for homophobic oppression, thereby relieving individuals, communities, and institutions of any responsibility, not only for their own actions and prejudices, but also for systemiccriminal legal persecution that continues beyond the passage or repeal of any single law.

				Still, the horrific impacts of sodomy laws on queer lives should not be underestimated. Over the centuries these laws have been used not only to arrest and punish people in criminal legal proceedings, but also as a central justification for demonizing LGBT people in many secular and religious arenas. Enforced or not, sodomy laws have accumulated a cultural force that extends far beyond their now technically defunct legal reach.

				It is equally true that much of the policing of sexual and gender nonconformity did not take place through the prism of sodomy laws. Race, gender nonconformity, class, culture, and relationship to the nation-state are permitted only occasional guest appearances in the conventional story—and then only in supporting roles. Those whose lives don’t fit into the template of the “white, gay male with a fair degree of economic privilege persecuted under sodomy laws” are slotted into a static framework as historically diverse add-ons whose purpose is to give anecdotal texture and representational variety without fundamentally altering the story itself.

				A narrow telling of the story of sodomy laws also creates mutually exclusive categories of “people who are discriminated against on the basis of race” and “people who suffer oppression as queers.” It then proceeds to set up a false dichotomy between the two in such a way as to erase the experiences of LGBT people of color persecuted through sodomy laws, as well as those of people punished for gender and sexual deviance under other laws. It inappropriately analogizes two historically distinct experiences: one is rooted in the designation of entire peoples as property or subjects of elimination or exclusion, while the other is rooted in the selective policing of individuals and individual acts. In so doing it obscures how the latter is used in service of the former39 and conveys the message that a change here and there in law can produce justice. Simply put, the conventional story of sodomy laws in the United States is reductive, misleading, and, in certain respects, a colonizing story in its own right.

				The Advent of Sodomy Laws

				Sodomy laws did not spring from whole cloth on American shores. Homosexual and nonprocreative sexual acts have been punishable by death since at least the time of the early Israelites, in 400 BCE—although who suffered this fate was largely determined by economic, gendered, racial, and political factors. Jewish law, recorded in the Hebrew Bible, famously states in Leviticus 20:13, “If a man also lie with man, as he lieth with a woman, both of them have committed an abomination: they shall surely be put to death; their blood shall be upon them.”40 According to Plato, thought by many to have had sexual relations with men himself, “The crime of male with male, or female with female, is an outrage on nature and a capital surrender to lust of pleasure.”41 In ancient Rome, a married woman who engaged in any sexual activity with another woman, even mutual caressing, could be tried for adultery, and if found guilty, executed by her husband. Sixth-century Roman law, which forms the basis of Roman Catholic and Protestant law and civil law, provided that adulterers or those guilty of “giving themselves up to ‘works of lewdness with their own sex’” were to be sentenced to death.42 Seventh-century Visigoth law imposed a sentence of castration on men who “kept” “male concubines,” and Charlemagne warned that he would punish all “sodomites.”43

				In The Invention of Sodomy in Christian Theology, Mark Jordan credits eleventh-century theologian Peter Damian with coining the abstract concept of sodomy. Jordan traces its evolution from the misreading of the story of Sodom and Gomorrah, now generally understood to be a cautionary tale on hospitality to strangers, as well as a demonstration of the power of the deity in the Hebrew Bible to wreak destruction as punishment for generalized excesses of the flesh. While Damian’s polemic against “the Sodomitic vice” was largely a call for the removal from office of clergy found to have engaged in it, he asserted that it was a crime deserving of death among common people as well, thereby building a foundation for subsequent cultural and legal constructions of “sodomy.”44

				The century preceding Columbus’ fateful voyage saw reinforcement and consolidation of laws against homosexual acts. A 1348 Spanish law imposed a sentence of castration followed by stoning of individuals found to have voluntarily engaged in sodomy. The Portuguese king issued a 1446 edict that sodomites were to be burned, consistent with the punishment meted out on Sodom and Gomorrah. Such punishments were most often carried out against “outsiders” to Iberian society: “Moors,” Jews, and Catalans. In 1497 the Spanish monarchy reaffirmed the death penalty for sodomy, changing only the method, from stoning to hanging, and eliminating castration as a precursor to death by torture.45 The first civil English sodomy law was enacted in 1533, prohibiting “the detestable and abominable Vice of Buggery committed with mankind or beast,” and imposing punishment by death and forfeiture of all property belonging to the executed person.46

				Several scholars have dispelled the myth that lesbianism was not punished by law to the same extent as male homosexuality.47 In Spain and Italy the degree of punishment depended on the “severity” of the crime. Use of a “material instrument” was cause for death; if no instrument was used, a sentence less than death, such as beating or imprisonment, was imposed. Mere overtures led only to public denouncement.48 According to Faderman, several women—generally of lower classes and gender nonconforming—were prosecuted and punished in Britain for “possession or use of such an instrument.”49 Lesbian scholar Ruthann Robson describes one instance in France in which “a transvestite [was] burned for ‘counterfeiting the office of husband.’” She also cites research that uncovered 119 cases of women who “dressed as men” in the Netherlands between 1550 and 1839, in which sentences of death, lifetime exile, whipping, and, where sexual relations with a woman were involved, enforced separation were imposed.50 The increased severity of punishment associated with the assumption of male social and sexual roles is indicative of the role policing of homosexuality played in upholding patriarchal gender relations. As Bernadette Brooten concludes, “Gender role transgression emerges as the single most central reason” for the regulation of relationships among women.51 These laws and practices were brought by English, French, Dutch, and Spanish colonial governments to the Americas, forming the basis of sodomy laws in the United States.

				Throughout the seventeenth and eighteenth centuries, the terms buggery and sodomy were sometimes, but not always, used interchangeably. Both of these legal constructions were notoriously imprecise, but both terms proscribed nonprocreative sexual acts and included “carnal copulation” between males, otherwise known as anal penetration. Copulation with an animal (bestiality) was usually prosecuted as buggery.52 Colonial sodomy laws typically did not specifically address sexual activity involving two women, with one exception: the 1656 New Haven sodomy law prohibited female sex that “is against nature,” citing Romans 1:26 as its basis.53 Each of the colonies had its own criminal legal code, but sodomy and buggery were capital crimes in all of them, on par with murder, treason, and adultery.

				However, it cannot be presumed that a monolithic population of “gay” people in the colonial era shared an equal risk of being accused of sodomy, convicted, and executed. Historians generally agree that the policing and enforcement of buggery and sodomy laws were sporadic and highly selective. There were fewer than ten documented executions for buggery/sodomy—including bestiality—in the seventeenth century, still fewer in the hundred years that followed.54 While many more people were known to have relationships or sexual encounters with people of the same sex and to transgress gender norms, not all were punished equally.

				Race, Class, and Sodomy Policing

				The best candidates for trial and execution were men charged with bestiality, along with the animals with which they were alleged to have sex. Sodomy prosecutions beyond those involving alleged bestiality do not appear to have involved consensual sexual relationships or encounters. Writing of Massachusetts in the eighteenth century, historian Thomas A. Foster concludes that there were no criminal prosecutions of consensual sexual encounters or relationships between men, only of incidents of forcible sodomy. Where forcible sodomy was alleged, those targeted for prosecution appear to have engaged in behavior that upset “orderly hierarchies of race, age, and status among men.”55 While both Black and white men accused of sodomy faced possible execution, swift imposition of a death sentence appears to have been more likely for Black men. In 1646, Jan Creoli, a man described only as “a negro,” was executed—“choked to death and then burnt to ashes”—for what was said to be his second sodomy offense in the Dutch colony of New Netherland. According to Katz, Manuel Congo, the ten-year-old Black boy who was allegedly sodomized by Creoli, was also sentenced to death by being tied to a stake, flogged, and burned.56

				Decades later, in 1712, a Black man named Mingo (also known as Cocho) was convicted of the charge of forcible buggery and, in accordance with Massachusetts law, was sentenced to be hanged. Colonial records describe Mingo as a servant in the household of Captain Jonathan Dowse, a Charlestown mariner. His alleged crime was forcible buggery of the white captain’s young teenage daughter, or “Lying with & Entering her Body not after the Natural [use?] of a Woman, but in a detestable & abominable Way of Sodomy a Sin Among Christians not to be Named.”57 In addition to highlighting the potential application of sodomy statutes to heterosexual conduct, Mingo’s case raises the specter of America’s long history of harshly penalizing sexual relations between white women and men of African descent. According to Katz, such interracial sexual relations were considered “a practice worse, by far, than sodomy.”58

				The Massachusetts Superior Court heard only three sodomy cases, including Mingo’s, during the entire eighteenth century, illustrating how infrequently sodomy prosecutions were brought, even in colonial times. Sweeping generalizations cannot be made based on such a small number of cases, but their outcomes nevertheless suggest the possibility of a broader pattern. Foster points out that “of the three men accused of sodomy in the Superior Court—a black servant, a white servant, and a [white] gentleman—only the black servant was executed.”59 The other two cases, both alleging some form of forcible sexual intercourse between men, were dropped.

				White men who were influential enjoyed a more protected status, even when they were widely perceived to engage in coercive sexual practices with unwilling subordinates such as indentured servants and younger men of lesser social and economic standing. In one case a prominent seventeenth-century colonial gentleman, Nicholas Sension of Windsor, Connecticut, was accorded a second and even third chance to reform his behavior before facing formal charges in court thirty years after town elders first addressed his sodomitical behavior. In the late 1640s Sension, a wealthy, white, married member of his community, was first investigated by town elders who had received complaints about his aggressive and coercive sexual approaches to a number of younger men. Sension received an informal reprimand. A similar inquiry followed in the late 1660s when a sodomy complaint was made by one of Sension’s indentured servants. No formal criminal action was taken, though Sension was ordered to reduce the servant’s period of indenture by a year and pay the young man modest compensation for abuse. A decade later, in 1677, Sension appeared on charges of sodomy in General Court. According to colonial historian Richard Godbeer, “The frank and detailed testimony presented to the court by neighbors and acquaintances left no room for doubt that Sension had made sexual advances to many younger men—often indentured servants in his and other households—in his community over a period of three decades. These advances, deponents claimed, had often taken the form of attempted assault” and, on some occasions, involved offers by Sension to pay for sex. However, “Legal prosecution became possible only when the social disruption brought about by Sension’s advances seemed to outweigh his worth as a citizen.” Accordingly, “The citizens of Windsor allowed Nicholas Sension to avoid prosecution for over thirty years and to live as a respected member of his community, despite his ‘sodomitical actings.’” Sension was convicted of the noncapital offense of attempted sodomy and penalized for it.60

				Similarly, in 1726, charges of same-sex activity leveled against New London, Connecticut, minister Steven Gorton were dropped for lack of evidence. Thirty years later, the General Meeting of Baptist Churches punished Gorton for his long history of “offensive and unchaste behaviour, frequently repeated for a long space of time,” by barring him from communion for less than a year. The evidence suggests that however stringent the laws were, respected community members were not eager to send white neighbors—particularly those who were wealthy—to face formal charges, much less to be sentenced to death. Robert F. Oaks states, “Despite the harsh penalties for sodomy and buggery, Puritan leaders often refused to apply them, especially for homosexual activity.” In a number of recorded instances, some men were convicted of “lude behavior and uncleane carriage” or other, lesser charges carrying a sentence of corporal punishment and, in some instances, banishment, but not death.61

				This does not mean that white men were wholly exempt from capital convictions. In 1624, Richard Cornish, a ship’s captain, was found guilty of buggery involving a sexual attack on his (white) indentured servant and steward in Virginia Colony and sentenced to death. The execution did not, however, produce justice for the servant, who was ordered by the court to secure another master “who would then help compensate the government for the costs of prosecuting and executing Cornish. In effect . . . [the servant’s] labor helped defray the cost of his master’s execution.”62

				Two other sodomy-related executions of white men were recorded in New England in the seventeenth century, but according to Godbeer, “in neither case was the route to conviction straightforward” nor exclusively driven by clear-cut cases of sodomy.63 The story of colonial enforcement of sodomy and buggery laws tracks the narrative of criminal injustice in the United States—of profound racial and class disparities in policing and punishment from charging to prosecution to conviction to sentencing. It is not that “just as other people were persecuted based on race, queers were punished for being gay.” It is that sodomy statutes were used, like other criminal statutes, to enforce existing race, class, and gender power structures.

				Where Are the Women?

				Historian William Eskridge, Jr., asserts that women did not become “responsible actors in the theater of perverted sexuality” until the late nineteenth century, when oral sex was added to sodomy laws and police also began to arrest women, primarily for fellatio performed on men.64 His attempt at inserting women into the conventional narrative of sodomy law enforcement only underscores the inadequacy of the frame itself. Women have always packed the stage of the theater of the sexually perverse, doing one criminalized star turn after another. But the policing of female sexual and gender nonconformity often proceeds along different paths, escaping mainstream gay notice.

				The definition of sodomy in the colonies was male-centric from the beginning; only one exception exists. However, no women were prosecuted under the New Haven law, or in any of the other colonies, on direct charges of sodomitical “actings” with other women—although trials and punishment of “witches” often raised allegations of deviant sexuality, including copulation with other women in orgiastic gatherings of witches’ covens.65 There are two recorded instances in which white women appear to have been charged with colonial offenses relating to same-sex intimacy. In 1642, a servant, Elizabeth Johnson, was sentenced in Massachusetts Bay Colony to be whipped and fined for “unseemly practices betwixt her and another maid,” as well as for other acts of insubordination, including being rude and stubborn in the presence of her mistress, covering her ears to avoid hearing the “Word of God,” and killing and burying a pig. Seven years later, two women from Yarmouth, Plymouth Colony, were charged with “leude behavior with each other upon a bed.”66

				Obviously, female sexual and gender nonconformity were never centered in sodomy law; no amount of trying to shoehorn women into a generic gay story will produce an accurate picture. The harsh policing and punishment of Native and enslaved women did not require formal legal proceedings; that was simply colonial business as usual.67 Poor white women, free women of color, and immigrant women of low status and few financial means who transgressed sexual and gender norms were usually swept into the multipurpose, criminal legal archipelagos of fornication, prostitution, vagrancy, disorderly conduct, and “lewd, lascivious, and unseemly” behavior. Penalties would involve public shaming, combined with corporal punishments common to the day, such as whipping and branding, as well as fines.

				While well-to-do white women might be charged with fornication or adultery, few actually appeared in court. It is likely that their sexual policing and punishment was more often privatized, that they were dealt with by their own religious communities or bundled off for indeterminate periods of forced confinement in homes or other places that were situated safely away from public view.68

				The Beginning of “Reform”

				Eventually—and over a long period of time—the death penalty for sodomy was abolished. Pennsylvania was the first colony to do so, at the beginning of the eighteenth century. Quaker lawmakers replaced capital punishment for those convicted of sodomy or bestiality with life imprisonment, but only for whites. A separate law ensured that Black people convicted of buggery, burglary, murder, or the rape of a white woman could still be put to death, though the law was silent on the rape of Black women. This humanitarian “reform” marked an early explicit attribution of inferior legal status to Blacks under colonial sodomy laws.69 As the effort to reduce the use of capital punishment for sodomy gained momentum, Thomas Jefferson unsuccessfully recommended that Virginia require male rapists and “sodomists” to be castrated, and that women convicted of sodomy have a hole at least a half inch in diameter drilled through the cartilage of their noses.70

				The temptation is to imagine that sodomy laws and the troubling history that attends them are now mere historical artifacts whose cultural shadows will eventually disappear. It simplifies things to describe those laws as the result of religious rigidity and repression, ignorance, and psychological prejudice, and to cast the contemporary Religious Right in the role of dour Puritans, as the primary producers of queer oppression. Yet complexity muddies the reductive waters. Even in the colonial period, not everyone possessed the same frenzied, antisodomitic zeal that characterized some notable religious and civic leaders. And even progressive religious groups, such as the Quakers, were complicit in strengthening racism and other institutional forms of violence in their own policing of sodomy.

				From the colonial period on, sodomy laws would continue to evolve, and their enforcement would begin to escalate by the late nineteenth century. The very existence of those laws would be used by the late twentieth century to help fuel initiatives seeking to limit and, where possible, roll back gains made by gay and lesbian people. That story, sometimes taken to be the foundational story of LGBT oppression, is told elsewhere.

				This discussion does not attempt an original interpretation of the evolution of sodomy law and its policing. Rather, the focus is broadened to include the policing and punishment of queer people and lives that go forward under many legal premises, often outside of any recognizable legal framework. It is commonly believed that only certain, proscribed sexual acts were punished in the seventeenth and eighteenth centuries; that sexual identities as we now know them did not take hold until the early twentieth century.71 As Somerville puts it, “Michel Foucault and other historians of sexuality have argued, although sexual acts between two people of the same sex had been punishable during earlier periods through legal and religious sanctions, these sexual practices did not necessarily define individuals as homosexual per se. Only in the late nineteenth century did a new understanding of sexuality emerge, in which sexual acts and desires became constitutive of identity.” Foucault himself characterizes the shift as follows: “The sodomite had been a temporary aberration, the homosexual was now a species.”72

				By the latter part of the nineteenth century, so-called scientific efforts to classify and control normal and abnormal sexualities were well underway. Despite critiques of Foucault’s analytical limitations, his description of the shift in Western classification of sexuality holds.73 As queer identities substituted for individual perverse acts, the process of criminalizing sexual and gender nonconformity was facilitated through the construction of ever-shifting and evolving archetypal narratives. Rooted in historical representations of Indigenous peoples, people of color, and poor people as intrinsically deviant, fueled and deployed by mass media and cultural institutions, these narratives now permeate virtually every aspect of the criminal legal system.

			

		

	
		
			
			

			
				2. Gleeful Gay Killers, Lethal Lesbians, and Deceptive Gender Benders

				Queer Criminal Archetypes

				Our different notions of monstrosity affect both our notions of punishment and of what should be policed.

				— Richard Tithecott, Of Men and Monsters1

				In 1924, Nathan “Babe” Leopold and Richard “Dickie” Loeb, University of Chicago students in their late teens from wealthy, white Chicago families—young men who sometimes had sex with one another—set out to commit the perfect crime.

				They convinced fourteen-year-old Bobby Franks to get in their car before beating him on the head with a chisel. When that failed to kill him, they stuffed a rag down his throat and taped his mouth shut, ensuring death by suffocation. They then wedged his naked body into a culvert, splashing his genitals, mouth, and abdomen with hydrochloric acid. Before the boy’s parents knew he was dead, Leopold and Loeb contacted them with a demand for a $10,000 ransom, but the transaction was never completed.

				The next day, Franks’ body was found. A pair of eyeglasses accidentally dropped on the ground nearby eventually led the police to Leopold—and then to Loeb. The young men confessed, and their families quickly secured counsel to argue their case in court, hoping, at least, to spare their lives.2 The trial of Leopold and Loeb pit Clarence Darrow, a relentless opponent of the death penalty, against prosecutor Robert Crowe. Crowe, an ambitious man who hoped to run for mayor, already had a reputation for sending people to the gallows. He intended to crush the anticipated insanity defense. But, unexpectedly, Darrow changed his clients’ pleas to guilty. The “trial” was now transformed into a hearing that would consider evidence relevant to sentencing, and Judge John R. Caverly would soon decide the two men’s fates.

				Even before arrests were made, police and journalists were already suggesting that, because the boy’s body was found nude, with acid marks at his mouth and genitals, the murder was likely the product of (homo)sexually perverted desire. Early in the investigation, a teacher at Franks’ school, “an effeminate man, whom the police suspected of homosexual tendencies,” was considered the prime suspect. The legal proceedings against Leopold and Loeb unfolded amid press coverage that reinforced the sensationalized theme. Defense psychiatrists, then known as alienists, described at length the many factors they believed contributed to Leopold and Loeb’s criminality, but it was their description of a symbiotic sexualized relationship between the young men that drew press and prosecutorial attention. Dr. William Healy, for example, explained that “Leopold was to have the privilege of inserting his penis between Loeb’s legs at special dates . . . if they continued their criminalistic activities together.”3 Reporters compared the defendants to British playwright, author, and poet Oscar Wilde, who, a few years earlier, had been the subject of a highly sensationalized trial on charges of “gross indecency” (homosexual acts) and sentenced to two years of hard labor. Newspapers also translated staid psychiatric assessments of Leopold and Loeb’s alleged dominant/submissive relationship into screaming banner headlines: “SLAYERS ‘KING’ AND ‘SLAVE’—Loeb ‘Master’ of Leopold Under Solemn Pact Made: Sex Inferiority Is Factor.”4 In widely reported testimony, Dr. Healy described Leopold’s cavalier attitude: making up his mind whether to commit murder was practically the same as making up his mind whether to have pie for supper. The question was whether it would give him pleasure.5 The overall image conveyed by the press was one of arrogant and privileged young, white “degenerates” who felt entitled to take anything they wanted, including a young boy’s life.

				This was exactly the image the prosecutor wanted the media to promote; it supported his efforts to mine the rich vein of homophobic imagery to secure death sentences. Repeatedly referring to the young men as “perverts” and emphasizing their “vile and unnatural practices,” Crowe painted a chilling picture of homicidal queer hedonism. “If the glasses had never been found, if the State’s Attorney had not fastened the crime upon these two defendants,” Crowe claimed, “Nathan Leopold would be over in Paris or some other of the gay capitals of Europe, indulging his unnatural lust with the $5000 he had wrung from Jacob Franks.”6

				But Darrow’s arguments—that Leopold and Loeb were young and severely mentally troubled, and their deaths would neither serve justice nor restore Franks’ life—prevailed. Also citing the absence of evidence of sexual abuse in the case, the judge sentenced them to life plus ninety-nine years in prison. Leopold was eventually released in 1958. Loeb was killed in prison; in 1936 a fellow inmate, James Day, approached him from behind in the prison shower and slashed his throat. Day stood trial for murder, contending, in a precursor to the contemporary “homosexual panic” defense, that, despite the lack of any evidence of struggle, he had only done what was necessary to defend himself against Loeb’s alleged sexual advances. The jury deliberated less than an hour before acquitting Day. Courtroom observers broke into applause.7

				In the ensuing decades, the story of Leopold and Loeb was popularized in a plethora of magazines, journals, newspapers, books, and Web sites. More than one narrative was at play; as David S. Churchill notes, “The discourses of anti-Semitism, anti-intellectualism, homosexuality, and class privilege play[ed] out in distinctive ways.”8

				But the sexuality of the murderers would frame lasting fascination with the case. The story inspired an award-winning, fictionalized “documentary” novel, films, stage plays, and at least one musical.9 Its appeal is rooted in something deeper than public fascination with lurid, sexualized true crime stories. Prosecutorial and media depictions helped to fix a compelling representation of the unrepentant gleeful gay killer in the cultural imagination, feeding the perception that there is such a thing as a “homosexual murder” committed by depraved gay men who can only truly feel sexually alive through senseless killing. It is hardly surprising that, whenever possible, prosecutors continue to deploy such powerful images in order to increase the possibility of winning capital convictions.

				Over time others have entered the pantheon of the gleeful gay killer. They include John Wayne Gacy, white and gay, who raped and murdered at least thirty-three boys and young men before being caught, convicted, and executed, and Jeffrey Dahmer, white and gay, who murdered, dismembered, and purportedly cannibalized seventeen young men, primarily of Asian and African descent. Another is Andrew Cunanan, the biracial (white and Asian) gay man, falsely characterized by some as HIV-positive, who killed at least five men, including gay fashion designer Gianni Versace. At times, as in the case of Leopold and Loeb, the gleeful gay killer turns his murderous instincts on random strangers. At others, his victims are sexual partners, lovers or other intimates, the killing an expression of twisted erotic desires or the product of immature responses to actual or perceived slights. But the gleeful gay killer is only one version of an enduring series of macabre representations that define queers as intrinsically criminal.

				Criminalizing Queers

				The specter of criminality moves ceaselessly through the lives of LGBT people in the United States. It is the enduring product of persistent melding of homosexuality and gender nonconformity with concepts of danger, degeneracy, disorder, deception, disease, contagion, sexual predation, depravity, subversion, encroachment, treachery, and violence. It is so deeply rooted in U.S. society that the term stereotype does not begin to convey its social and political force. The narratives it produces are so vivid, compelling, and entrenched that they are more properly characterized as archetypes—recurring, culturally ingrained representations that evoke strong, often subterranean emotional associations or responses. In the realm of criminal archetypes, anxiety, fear, and dread prevail—potent emotions that can easily overpower reason.

				Over time, within broader notions of criminality informed by race, class, and gender, a number of closely related and mutually reinforcing “queer criminal archetypes” have evolved that directly influence the many manifestations and locations of policing and punishment of people identified as queer or living outside of “appropriately gendered” heterosexual norms. These archetypes serve to establish compelling, ultimately controlling, narratives, or predetermined story lines that shape how a person’s appearance and behavior will be interpreted—regardless of individual circumstances or realities. Written and rewritten across time, space, and the evolution of queer identities, these archetypal narratives may be best understood as means to criminalize queerness. Based on these established criminalizing narratives or scripts, queer people are targeted for policing and punishment regardless of whether they have actually committed any crime or done any harm. Queer criminal archetypes rarely operate in isolation, frequently intersecting and overlapping with other controlling narratives that frame people of color, immigrants, and poor people as inherently criminal.

				This understanding shifts the focus away from the concept of generic antigay prejudice held by bigoted individuals to systemic patterns of raced, gendered, classed, and sexual policing that, with a few cosmetic adjustments and innovations, have operated in this country for over five hundred years, predetermining who is intrinsically “innocent” and who is blameworthy. It is important to recognize that queer criminalizing scripts have never focused exclusively on the policing and punishment of LGBT people. As political scientist Cathy J. Cohen points out in her groundbreaking essay Punks, Bulldaggers, and Welfare Queens, gender conforming heterosexuals can also be policed and punished for exhibiting behavior or indulging sexual desires that run contrary to the vast array of punitive rules, norms, practices, and institutions that “legitimize and privilege heterosexuality.” Cohen uses the phrase “heteronormativity” to describe this system of framing heterosexuality—constrained within a nuclear family structure and shaped by raced, classed, and rigidly dichotomous constructions of gender—as fundamental to society, and as the only “natural” and accepted form of sexual and gender expression.10

				Thus women who may be heterosexual, but not heteronormative, are also subject to sex and gender policing. The “cult of true [white] womanhood,” one of the foundations of heteronormativity, has served as an important tool for policing the behavior of even the most privileged among women. Importantly, it has placed women of color by definition outside the bounds of heteronormativity and therefore inherently subject to gender policing and punishment.11 For instance, Black feminists have consistently highlighted the development of a number of controlling narratives casting Black women as dangerous, gender deviant, “castrating matriarchs,” or as sexually aggressive, promiscuous, and depraved, to justify their regulation as both inherently criminal and as “breeders” of criminals.12 Cohen also points to the use of heteronormativity to exclude single mothers on welfare, predominantly perceived to be almost exclusively women of color, and sex workers, from those deemed “normal, moral, or worthy of state support” or legal recognition.13 In brief, every identity, relationship, and household configuration that does not slot neatly into the heteronormative framework can be defined as unworthy, a threat to the moral order, and ultimately criminal.

				As the Leopold and Loeb story demonstrates, criminalizing scripts are at once political and cultural creations, taking hold in the public imagination through symbiotic relationships between law enforcement and mass media. In his study of crime reporting by American news outlets, Steven M. Chermak confirmed that more than half the crime stories he examined utilized police and court records as primary sources. This means that the primary narratives about crime and criminality come directly from law enforcement, in the form of arrest and police reports and from quick conversations between reporters and police or prosecutors that may contain incomplete, misleading, or false information. Most criminalized people, by contrast, have little or no regular access to mainstream media and find it difficult—if not impossible—to disseminate compelling counternarratives that shatter dehumanizing representations. Not surprisingly, since sensational stories boost media profitability by attracting a wider audience, the media favors incidents involving murder, violence, sex, and drugs.14 In this sense, crime is also a media commodity—the more lurid and shocking, the better. Politicians, religious leaders, and advocacy groups with a self-interested stake in criminalizing discourses also play critical roles in reinforcing and amplifying fear-inducing images and narratives.

				Queer criminal archetypes promulgated through the media spread quickly through channels of pop culture, community gossip, and schoolyard banter. Their presence is often revealed by the use of particular words and phrases that promote paranoia-inducing images: web, ring, network, recruitment, infiltration, takeover, underworld, nest, infestation, contagion, gang, and wolf pack. They do not describe human beings; rather, they promote cold, terrifying abstractions that are the stuff of cultural nightmare: perverts, predators, deviates, psychopaths, child molesters, bull daggers and bull dykes, pansies, girlie-men, monsters, he-shes, and freak shows.

				The archetypes and their accompanying scripts are remarkably powerful in directing not only the initial gaze, but also subsequent interpretations and actions, of police, prosecutors, judges, juries, and prison authorities. It is almost impossible to overestimate the societal clout of these symbolic representations. According to cognitive linguist George Lakoff, the constant institutional and cultural repetition of an image or idea—that is, a mental structure for organizing and interpreting information—can literally produce changes in the brain. In a 2008 radio interview, Lakoff succinctly described the process in layperson’s terms: “The more you repeat the language for a frame or a metaphor, every time that happens, that frame or metaphor is activated in the brain, the synapses of the brain get stronger, and that becomes part of your brain.”15 Moreover, Lakoff says, not only do neuroscience and cognitive science show that most of our reasoning occurs at an unconscious level, they also demonstrate that emotion is a remarkably powerful part of the “objective” reasoning process. This research suggests that criminalizing frames for understanding perceived departures from (white supremacist, colonial, patriarchal, gendered, and heterosexual) norms, reinforced in infinite ways, consciously and unconsciously over hundreds of years, can literally change how we are able to think about these issues.

				The Archetypes

				Scrutiny of such images and narratives helps to illustrate how these representations become so thoroughly embedded in public thought, policy, and institutional practice that they remain all but immune to effective political challenge. The images and examples presented here, while not intended to be exhaustive or definitive, are among those readily detected when reviewing patterns of policing and punishment of queers, as well as accompanying mass media coverage.

				Like all archetypes, the queer criminal versions have an underlying structure and resonance that remains coherent and travels easily across generations. At the same time, Carl Jung reminds us that they never remain static: “No archetype can be reduced to a simple formula . . . It persists throughout the ages and requires interpreting ever anew. The archetypes . . . change their shape continually.”16 Chameleon-like, they rearrange themselves into fluid and always-adaptable cultural prods, regardless of changing social and economic conditions.

				The Queer Killer

				This archetype, at work and reinforced in the case of Leopold and Loeb, frames queers as people who torture, kill, and consume lives, not only for the sheer erotic thrill of it, but also to annihilate heterosexual enemies, lovers who disappoint, and anyone else who thwarts the fulfillment of their unnatural, immature desires or seems like a useful stand-in for self-hating, symbolic suicide. When faced with an emotional dilemma, murder is the predictable “queer” response.

				Several variations on the archetypal theme stand out. Gay men, as previously noted, are typically cast as gleeful gay killers. They may turn their murderous sights on strangers, sexual partners, lovers, or women they simultaneously hate and secretly want to emulate. Women are portrayed as homicidal lesbians (Killer Dyke, screams the cover of a 1960s pulp novel17) either of the “man-hating” variety or “manlike” abusers of other women, or some combination of the two. Gender nonconformity, characterized as intrinsically confused and deceptive, adds another layer of perceived murderousness, creating the lethal gender bender.

				The homicidal lesbian, according to historian Lisa Duggan, made an appearance in cultural narrative at the end of the nineteenth century, under the lurid theme of lesbian love murder. In 1892, in Memphis, Tennessee, nineteen-year-old Alice Mitchell, white and respectably middle class, murdered her lover, Freda Ward, by slashing her throat. Mitchell was eventually declared insane in criminal proceedings and committed to an asylum, as were so many women framed as sexual or gender deviants throughout the nineteenth and twentieth centuries. She died four years later, either of tuberculosis or suicide.

				This was a case of “disappointment in love” writ large: Mitchell had hoped to elope with Ward and, with Mitchell “passing” as a man, live in St. Louis as a happily married couple. Ward, however, dashed Mitchell’s hops by accepting a proposal from a male suitor. Focused on the purported insanity and intrinsic violence of Mitchell’s gender nonconformity, her trial attracted the fevered interest of U.S. and international media, as well as scientific and medical publications. Duggan locates the homicidal lesbian narrative in this period as a threat to “white masculinity and to the stability of the white home as fulcrum of political and economic hierarchies.”18

				A century later a different version of the homicidal lesbian attracted notoriety. Immortalized in the 2003 feature film Monster, Aileen Wuornos, a sex worker executed in 2002 for shooting to death six white men who picked her up along Florida highways, has been made to stand for the low-rent, explosively angry, man-hating lesbian version of the queer killer.

				The magazine Mirabella referred to Wuornos as a “Hooker-From-Hell” who pled guilty to “John-Icide.”19 Journalist Peter Vronsky describes Aileen Wuornos as a haggard “roadside ho” who appealed to men looking for “underclass” women because they liked their sex quick, dirty, and degraded. He goes on to say, in a characterization typical of much media coverage of the time, that “she was not the pretty and feminine L Word lipstick-lesbian, but a hard-edged dyke type, oozing a beefy, drunken-stoned, sloppy kind of muscular knucklehead violence we typically associate with males. As a serial killer, it is easier to correlate Wuornos’ violence with an overabundance of the masculine rather than with any intrinsic femininity gone awry.”20

				Art historian Miriam Basilio takes particular note of the influence of class and appearance in representations of Wuornos, stating, “Continual references have been made to her working-class family background and physical traits as evidence of her capacity for crime. Underlying descriptions of Wuornos as predatory prostitute and aggressive man-hater is the assumption that sex workers and lesbians can be identified by their physiognomy and dress.” Basilio and others were particularly struck by written evidence of initial police profiling of both Wuornos and her girlfriend, Tyria Moore, as lesbians based only on appearance and clothing: “Two W/F’s who appeared to be lesbians were seen exiting the vehicle . . . Subject #1 wearing blue jeans with some type of chain hanging from front belt loop. Subject #2: Very overweight and masculine-looking.”21 Yet once Moore cooperated with the police, she was characterized in the media as the submissive, more stereotypically feminine partner in a relationship alleged to be dominated by the masculinized Wuornos.

				Wuornos claimed to have acted in self-defense when she killed the men, and in at least one instance she may have done so. She stated that the first man she killed, Richard Mallory, tried to rape her. The prosecution not only denied that Mallory had any record of past sexual violence, but moved quickly to discredit Wuornos, dragging out the old trope that women who voluntarily engage in sex work cannot possibly be raped: “She is not a victim in any sense of the word. She’s not a victim because she’s a prostitute. She has chosen to be a prostitute.”22

				Crucial evidence that would have lent support to Wuornos’ claim of self-defense was located through the FBI database by an NBC Dateline reporter, but not until Wuornos was already on death row. In fact, Mallory had been convicted of violent rape and served a ten-year sentence in another state. The discovery changed nothing. Wuor-nos’ own attorneys failed to locate the records, and if prosecutors had this information, they did not disclose it.23 Potentially mitigating evidence of Wuornos’ horrifically abusive childhood also failed to win any sympathy or save her from a sentence of death. In the eyes of the court, Wuornos’ perceived depravity was so great that any violence that she experienced, whether recently or in childhood, was not enough to justify an exercise of mercy.

				A deluge of documentary films and books, magazine articles, and talk show segments accompanied both her trial and execution. Representations of Aileen Wuornos as a butch lesbian prostitute on a rampage transformed a tragic story into a media gold mine—and simultaneously reprised and re-entrenched conceptions of working-class women, lesbians, and sex workers as inherently criminal and “fallen” beyond redemption. In fact, Wuornos’ story was so potentially lucrative that three sheriff’s investigators and her lover, Tyria Moore—who secretly recorded telephone conversations with Wuornos for police that were critical to her arrest and conviction—engaged legal representation to help them secure movie deals.24 Even as the archetypal assembly line turned Wuornos into one kind of gender defector—the manlike, violent lesbian—it also turned men into another kind.

				Mild-mannered Norman Bates, the motel owner in Alfred Hitchcock’s Psycho and “transsexual” serial killer Jame “Buffalo Bill” Gumb in the film Silence of the Lambs are terrifying representations of men in the grips of pathological gender confusion who go to murderous lengths to become women. For Bates, his late mother is still at hand, in both an ossified sense and through his ability to dress up in her clothing when he kills. Buffalo Bill kidnaps and murders women, then removes sections of their skin to create an outfit that he will wear as he constructs his new, female self. Both Norman Bates and Buffalo Bill are emblematic of the archetype of the lethal gender bender, which emphasizes male gender anguish, deception, disguise, and the homicidal destruction of normal others as essential to a twisted gender transgression.

				Both are based on a real-life murderer, Edward Theodore Gein, of Plainfield, Wisconsin. An unassuming farmhand and handyman, Gein lived alone in the family home after his exceedingly religious, dominating mother died. In November 1957, Bernice Worden, a middle-aged hardware store proprietor who bore a slight resemblance to Gein’s late mother, went missing. A great deal of blood was found in the store. This was the most distressing occurrence in Plainfield since Mary Hogan, also a middle-aged businesswoman, disappeared three years earlier. Worden, shot to death, decapitated, and butchered, was found hanging upside down in Ed Gein’s shed. Subsequent searches of Gein’s property revealed a nightmarish collection of skulls and items made from human skin and body parts, including female vulvae that had been salted and oiled to prevent cracking. Of special note were items made from human skin that were clearly meant to be worn, including leggings and a vest. Police also found a collection of masks made from the facial skin of middle-aged women, lips intact, with hair still attached to the scalps; one of them was, literally, the face of Mary Hogan. Gein acknowledged that he enjoyed wearing these things from time to time, but insisted that he had never had sex with any of the bodies. He also claimed that he did not actually murder all the women, and that many of them came from graves that he robbed, a fact confirmed by examination of selected gravesites. Gein said that he had, on occasion, considered having a sex change operation. Psychiatrists and reporters from the major news services had a field day with the case, treating the public to “a crash course in sexual psychopathology.” Gein was ultimately found guilty of murder, judged legally insane, and remanded to a hospital until his death in 1984.25

				The queer killer archetype, in all of its permutations, embodies the assumption that sexual- and gender-nonconforming people do so because they are queer. No other motivation or interpretation of lethal events is possible. Of course, no such equivalence is suggested in the case of white heterosexual men who kill.26 Ted Bundy, for instance, who confessed to thirty-six murders of women before he was executed, and was suspected of committing many more, was never presumed by police, prosecutors, or the media to have killed because he was heterosexual. Nor was his desire to have sex with corpses of the women he’d murdered considered evidence of depravity intrinsic to heterosexuality—despite his boasting to a police detective that “I’m the most cold-blooded son of a bitch you will ever meet.”27 Rather, he was viewed, realistically, as an exceptionally violent man who killed in sexually aggressive ways, without remorse. Gary Ridgway, the notorious (married) Green River Killer in Washington State who pled guilty to strangling forty-eight girls and young women—many of whom were actually or perceived to be sex workers—and who confessed to killing countless others who were never found, was not characterized as pathological by virtue of his heterosexuality. Nor was the heterosexuality of the BTK Killer (for his methodology of “blind, torture, kill”) criminalized, though Dennis Rader was a married man with children, a Cub Scout leader, and a respected member of his church. Yet prosecutors and the media seldom hesitate to interpret cases in which individual queers have killed into larger-than-life archetypal representations of the purported murderous nature of queer people as a whole.

				The Sexually Degraded Predator

				In 1977, Anita Bryant, titular head of the “Save Our Children” campaign that successfully fought to repeal Dade County, Florida’s, inclusion of sexual orientation in its nondiscrimination ordinance, proclaimed, “Since homosexuals cannot reproduce, they must recruit, must freshen their ranks.”28 The parade of incarnations of this archetype reads like a bad pulp fiction novel: the male child molester, the gay prison rapist, the sexually aggressive Black lesbian, the promiscuous gay man, the degenerate transgender woman using the bait of gender impersonation to reel in one panicked heterosexual male after another. It also constructs anal sex—often conflated with bestiality—as an inherently depraved sexual practice specific to gay men.

				While its present-day use against schoolteachers, Boy Scout leaders, and gay parents is de rigeur, an earlier construction and deployment of this archetype unfolded in the agricultural valleys of central California in the early twentieth century. A stream of seasonal workers, many of them migrants, arrived in the area seeking employment. Patterns of migration and mobility like this provided new opportunities for interracial, cross-class sexual encounters among men of different ages. Law enforcement authorities in California during this period routinely characterized South Asian and Chinese men as importers of perverse, dangerous, and “unnatural” sexual practices—phrases such as “Hindu sodomites” and “disgusting Oriental depravity” were common.29 Historian Nayan Shah reports that police turned an especially harsh gaze on consensual sexual encounters between older foreign migrant men and younger, white “American” men, seeking to prevent and punish them through sweeps for vagrancy as well as for prostitution, public disturbance, “lewdness,” and property offenses.

				In 1926, police officers found South Asian migrant Rola Singh sleeping in a parked car not far from a residential area. One of the officers later said that Singh “looked like a Mexican.” Regardless of his actual ethnicity, in the eyes of the police, Singh was a dark-skinned person who was considered unlikely to own an automobile, be a citizen of the United States, or belong in this area even though it was public space. Opening the car door, the police discovered a young, white man, partially undressed and unconscious, with his head allegedly in Singh’s lap. Harvey Carstenbrook was twenty-eight years old and “a member of a longtime local small business family.” Carstenbrook said that he picked Singh up to give him a ride, parked the car because both men were drunk, and they passed out. Despite his age, Carstenbrook was continually referred to in court as a boy, and the judge decided that he was entitled to the protections of a minor because he was unconscious when police found him with Singh.

				The reputation of an older man, primarily determined by race, was the basis on which turned the “difference between ‘natural’ intergenerational male friendship and ‘unnatural’ sexual predation.” That is why in 1913 a California court considered an appeal of the conviction of Samuel Robbins, a middle-aged, white bookkeeper charged with trying to anally penetrate a sixteen-year-old white youth while keeping him locked in a bathroom. Their overarching concern was the defendant’s reputation, and they chose to dismiss the testimony of the youth and a servant woman in Robbins’ house in favor of interpreting his actions as wholesome, friendly, and civic minded, part of an effort by middle-class white men in this era to “impart moral development” to younger lads in need of mentoring by reputable elders. Shah concludes: “Robbins’s defense succeeded because his white racial identity and respectable middle-class status overrode suspicions and accusation of sexual assault.” “Hindus” did not benefit from such favorable presumptions.30

				Almost three decades later, in the 1950s, a number of communities experienced outbreaks of antihomosexual hysteria that demonized gay men as child predators. The best known of these took place in Boise, Idaho, where local media, police, businessmen, and other civic leaders ginned up fear about a purported predatory “homosexual underworld” said to be corrupting the city’s youth. The resulting wave of arrests and sentences—from probation to life imprisonment—echoed and amplified the antihomosexual fervor already marking the era, linking it to broader national efforts to purge gays and lesbians from public life and government service. But they also served political and economic interests of the accusers, as John Gerassi documents in The Boys of Boise: Furor, Vice and Folly in an American City.31

				That same year, a lesser-known but equally important “sex crime scandal” erupted in Iowa when, in Sioux City, a boy and a girl were sexually assaulted and brutally murdered in two separate incidents. A frenzy of outrage and panic ensued, fueled by sensational media coverage. Under intense political pressure to solve the murders, police arrested the most readily available “sexual deviates” in the area, twenty-two white men—including a dance teacher, three men who operated hair salons, two cosmetology students, and a department store window dresser—identified primarily through police sting operations in which the men were coerced into “naming names” of other homosexuals. Journalist Neil Miller, whose account of these events lays bare the antigay hysteria mobilized around accusations of child molestation and murder, emphasizes, “These men had nothing to do with those crimes; the authorities never claimed they did.”32

				Threatened with felony sodomy charges that could send them to prison for years, the men pled guilty to lesser charges of conspiracy to commit sodomy or, in one case, “lewd and lascivious” acts with a minor (who may or may not have existed). But rather than sending them to prison, prosecutors asked the courts to utilize a state law to declare them all to be criminal psychopaths.33 Sexual deviancy (homosexuality): these diagnostic words were sufficient to sentence twenty of the men to indefinite confinement in a locked ward in a mental hospital. They remained there for some months until, one by one, with lives shattered, they were quietly released.

				The conflation of homosexuality and child predation remains strikingly evident in the response of the Roman Catholic Church to the still-evolving story of the sexual abuse of minors by both heterosexual and gay priests. Between 1950 and 2006, almost fourteen thousand sexual abuse claims were filed against Catholic clergy and deacons. But rather than viewing this as abuse of power by men in a rigidly hierarchical institution, when the scandal broke publicly in 2002, Church authorities, already steeped in homophobia, scapegoated gay men in the priesthood and seminary.34 In 2005, the Vatican instituted a search for “evidence of homosexuality” in more than two hundred seminaries and theological schools, declaring that “deep-seated homosexual tendencies,” as well as homosexual acts, could constitute “disturbances of a sexual nature, which are incompatible with the priesthood.” In 2009, researchers from the John Jay College of Criminal Justice reported to the United States Conference of Catholic Bishops (USCCB) their preliminary finding in a study on the “causes and context” of the sexual abuse crisis that there was no evidence to support the premise that gay priests were more likely than heterosexual clergy to sexually abuse minors.35

				The image of the sexually degraded predator continues to resurface with a regularity that would be banal were it not for the devastation wrought on the LGBT lives it touches. Queers are cast as a perpetual threat not only to children and innocent adults, but to the normalcy, promising futures, and rigidly gendered, raced, and classed social order that those innocent lives represent.

				The Disease Spreader

				A military officer in the Cold War era36 lecturing to troops on the subject of hygiene and homosexuality distilled this archetype in a single sentence: “Practicing homosexuals are notoriously promiscuous and not very particular in whom they pick up, infected or otherwise.”37

				The archetype is most apparent in the context of the HIV/AIDS epidemic. In 1987, gay journalist Randy Shilts vilified Gaetan Dugas, a French Canadian (read, “foreign”) flight attendant as the infamous “Patient Zero” alleged to be at the epicenter of disease transmission in North America. Shilts’ And the Band Played On, a seminal account of the first years of what would become the AIDS pandemic, and a savage indictment of the responses of the medical establishment, politicians, and the LGBT community, stopped short of openly accusing Dugas of being the first person to bring AIDS to this continent. In Shilts’ telling, Dugas was emblematic of gay “promiscuity,” now clearly marked not only as criminal but also homicidal. The marketing campaign for the book centered this inflammatory representation: a half-page ad ran in the New York Times, stating, “The AIDS epidemic in America wasn’t spread by a virus, it was spread by a single man . . . a Canadian flight attendant named Gaetan Dugas.”38

				Shilts based his representation of Dugas on a 1984 epidemiological study conducted by the Centers for Disease Control (CDC), setting forth a hypothetical “rapid transmission” scenario in which Patient “O”—misinterpreted by the press as “Patient Zero”—would transmit the virus to multiple sexual partners who would in turn spread it to others, setting off a spiral of infection beginning with a cluster of gay men linked by sexual contact within a particular time frame.39 The study was subsequently thoroughly debunked by epidemiologist Andrew R. Moss, who called upon the CDC researchers and Shilts to repudiate the Patient Zero story.40

				By the 1990s, the story of HIV transmission morphed into a sensational, media-driven narrative that attributed high rates of HIV among Black heterosexual women in the United States41 to an emerging variation of the hyper-heterosexually degraded Black male predator. This time, the source of the infection was a growing population of deceptive Black men “on the DL” (“on the down low”) who have sexual relationships with women, identify as straight—or at least not as gay—and engage in masculine gender expression but secretly have sex with other men. This notion, popularized by J. L. King, who characterized himself as on the DL, draws deeply on queer criminalizing concepts—double lives, deceit, deviance, promiscuity, hypersexuality (of both Black people and gays), immorality, and indifference to the spread of disease to unwitting and innocent others.42 By capitalizing on complementary images of people of color as purveyors of disorder and disease, the DL narrative extends policing of queerness beyond those identified as LGBT.

				Writing in the Journal of African American Studies, psychologist Layli Phillips observes that the narrative also serves to blame Black men who have sex with men—now marked as duplicitous, disease-spreading homosexuals—for pathologizing not only Black women, but entire Black communities.43 Despite powerful cultural and medical critiques of this depiction by epidemiologists, scholars, and commentators, it continues to hold sway in popular culture, thanks, in large part, to its promotion by media personalities.44

				Seen through the lens of this archetype, queers not only spread disease; they are a sexually transmitted disease. Their very presence contaminates, both literally and figuratively. At the core of all disease-spreader archetypes lies fear and loathing of the bodies of the “infected”—much like that displayed toward Biblical lepers. In the United States these bodies constitute a roll call of the usual suspects. The queer disease spreader archetype is not separate from, but incorporates, strengthens, and expands disease-spreader representations of people of color (Indigenous, U.S. born, and immigrant), “foreigners,” poor people, and “prostitutes.”45 The outbreak of disease, which often cannot be attributed solely, or even primarily, to one particular individual or group, provides new and chilling opportunities for “erecting barriers between the acceptable and the deviant.”46

				The Queer Security Threat

				This archetype embodies the notion that queers pose a fundamental threat to the integrity and security of the family, the community, and the nation. Its animating force is fear that boundaries (racial, gendered, sexual, and economic) that should be impenetrable are being breached. This, in turn, generates an angry determination to make borders (geographic, ideological, religious, and cultural) ever more secure in order to keep subversive forces at bay.

				The U.S.–Mexico border has increasingly served as a locus of anti-immigrant anxieties in recent decades. In 1960, as ethnic studies scholar Eithne Luibhéid explains, it marked a point of no entry for Sara Harb Quiroz, a mother and domestic worker. Having years earlier acquired permanent U.S. residency, Quiroz attempted to return from Juarez, Mexico, to El Paso, Texas. She was stopped for questioning by a U.S. immigration officer with a reputation for detecting so-called sexual deviates and ensuring that they were denied entry into, or expelled from, the United States. According to Albert Armendariz, Quiroz’ attorney, she was stopped because, based on her appearance, the immigration inspector perceived her to be a lesbian. Quiroz was subsequently subjected to deportation proceedings to determine whether she was, as until 1990, U.S. immigration laws explicitly allowed for exclusion of homosexuals. The officer’s conclusion that Quiroz was a lesbian was based on his visual assessment, which was supplemented in Immigration and Naturalization Service (INS) legal proceedings by testimony from her employer, who explained that she often wore “trousers and a shirt when she came to work, and that her hair was cut shorter than some other women’s.” Government interrogators hammered at her sexual life, basing their assault on racial and gendered archetypes.47

				From the moment she was stopped at the border, Quiroz was caught in a vortex of swirling, mutually reinforcing currents of racism, pathologizing medical opinions about homosexuality, classification of the bodies of women of color and lesbians as dangerously abnormal and oversexed, and damning beliefs about gender-role defiance—all under the guise of preserving national security. Her body, sexuality, reproductive status, dress, and behavior were invasively scrutinized in the course of a rigidly bureaucratic (and surreal) legal process controlled by officials for whom she was marked as “not white,” “dangerously deviant,” and low-income. Writing in 1993, Venson Davis, a U.S. Border Patrol agent not implicated in the Quiroz case, articulates this reasoning: “Sexual deviancy and sex-related criminal activities are not foreign to the morally weakened American society, and when undocumented aliens bring with them their additional measure of sexual and criminal misconduct, it furthers the deterioration of our quality of life.”48

				At the border, Quiroz represented every quality the United States sought to exclude in order to stabilize and protect its white, heterosexual identity from those who would subvert it. Ultimately, Quiroz was repatriated, though she had caused no harm to anyone. Despite some “liberalizing” changes in laws, border crossers and immigrants of color who are suspected of being queer or gender nonconforming in any regard continue to be targeted for exclusion, abusive policing, and detention by way of demeaning strip searches, hostile interrogation, and physical and sexual violence.

				During the early part of the Cold War, from the late 1940s into the early 1960s, the phrase “security threat” was code for many groups and individuals whose lives, political beliefs, and work was considered a presumptive challenge to the status quo—including “homosexuals.” Closeted by necessity, lesbians and gay men were presumed not only to be morally and criminally compromised, but also especially susceptible to sexual seduction, extortion, or both by enemy agents. Antigay witch hunts and purges conducted by local, state, and federal government agencies were inextricably entwined with the hunt for Communists and other allegedly dangerous subversives in schools and universities, the publishing, film, and broadcast industries, and countless other public and private institutions. David K. Johnson’s account of that time in The Lavender Scare reveals the chillingly systemic nature of efforts to eliminate queers from government service.49 Yet the LGBT movement should guard against reducing this complex story to a simplistic, stand-alone tale of how predominantly white, middle-class gays were wrongly accused of being dangerous radicals during the McCarthy era. The more accurate story is that the weapons of Cold War persecution were wielded to multiple ends and against a diversity of targets, often in simultaneous and mutually reinforcing ways.

				For example, in the wake of the Brown v. Board of Education school desegregation rulings in 1954, the Florida Legislative Investigative Committee (FLIC), spearheaded by State Senator Charles Johns, and popularly known as the Johns Committee, was established. FLIC blended Cold War zealotry with opposition to the civil rights movement, initially seeking to destabilize the Florida affiliate of the National Association for the Advancement of Colored People (NAACP) by linking its members to Communist subversion. Despite purges of integrationists from university campuses and attempts to seize NAACP membership records, the FLIC could not prove its allegations of Communist affiliation, and the NAACP obtained a court injunction prohibiting further committee action against the organization.

				The FLIC then selected a new and vulnerable target: homosexuals in schools and universities who could be linked both to Communist subversion and “race agitation.” With an initial focus on the University of Florida, a committee investigator and former vice squad detective were dispatched to collect information from various paid informants, both Black and white, regarding “sexual deviancy” on campus. Surveillance and entrapment schemes brought a growing number of students and teachers under the committee’s gaze.

				The investigation quickly spread to Florida Agricultural and Mechanical University (FAMU), a historically Black postsecondary institution. Intimidating interrogation of several students produced the highly questionable estimate that no less than 25 percent of all FAMU faculty were engaged in homosexual activity. This allegation was leveraged to try to gain white control of FAMU. Black educators at other institutions were hounded with questions about homosexuality and other possible criminal activity. FLIC chief inspector R. J. Strickland, a former vice squad detective, used his position to direct authorities to revoke teaching licenses of some Black educators who were accused of being gay.

				White educators too, both male and female, who were suspected of being homosexual, became targets of FLIC zealotry. Investigators pressed female prison informants, incarcerated for “crimes against nature,” to implicate female teachers who were alleged to be in a position to recruit impressionable young students into lives of sexual deviancy. An unsigned letter sent to the committee invoked the image of knife-carrying lesbian school girls, corrupted by teachers, who forced others “to submit to their desires,” concluding, “Certainly this is not only fertile ground in which to breed communism, but it’s also against the very grain of marriage, normal life, and manhood.” In 1964, FLIC released a pamphlet titled “Homosexuality and Citizenship in Florida,” representing homosexuals as carriers of a degenerative disease posing “a greater menace to society than child molesters.” The committee’s own excesses triggered its dissolution in 1965.50

				The security threat archetype is rooted in an embattled and apocalyptic worldview organized entirely around war against external enemies. Safety can only be achieved through aggressive policies of containment, exclusion, and punishment. In a broad sense, deployment of this archetype encourages people to agree to heightened surveillance and policing in exchange for the illusion of safety, utilizing fear to consolidate power.

				But this archetype also resonates powerfully in ways that are entirely queer specific. Alarming antigay representations populate the rhetoric and campaigns of the Right. LGBT people are framed as sleeper cells of domestic terrorists who plan not only to take over, but also to take out anyone who gets in the way of the steadily advancing “homosexual agenda.” Queers continue to be represented as hell-bent on terrorizing heterosexual students in schools, taking over the bathrooms as well as the curriculum in order to promote “the homosexual lifestyle,” and as perverts determined to pillage and plunder the institution of marriage. The Right deploys many queer criminalizing archetypes, but the queer security threat archetype is at the center of every anti-LGBT campaign.

				Danger Comes to Town: Young, Queer Criminal Intruders

				In 2007, during a ratings sweeps week, a Memphis, Tennessee, television station broadcast a news segment called “Gays Taking Over/Violent Femmes.” Alleging the existence of Black lesbian gangs that sexually prey on young, heterosexual women, the story featured a staged dramatization of fictitious bathroom assaults. The source for this otherwise baseless report was a Shelby County, Tennessee, gang unit officer, who claimed lesbian gang members were anally raping heterosexual girls with sex toys, were more violent than any boys she had encountered, and were in “all our schools.” Later, under pressure from local LGBT activists, the station acknowledged that their reporting was based on unsubstantiated allegations and that no proof of such widespread violence in the schools existed.51

				The same year, The O’Reilly Factor, a Fox News show hosted by Bill O’Reilly, broadcast a segment called “Violent Lesbian Gangs: A Growing Problem.” O’Reilly’s guest “expert,” paid Fox News consultant and former police officer Rod Wheeler, described “a national underground network” of Glock-toting lesbians who rape young girls, attack heterosexual men without provocation, and forcibly indoctrinate children as young as ten into “the homosexual lifestyle.” Wheeler’s alarming allegations were later completely discredited. Eventually, both O’Reilly and Wheeler conceded “inaccuracies” in their reports.52

				Within the constellation of queer criminal archetypes, the representation of young, queer criminal intruders embodies the presumption that groups of queer youth of color are predatory, dangerous, and determined to enter and occupy areas where they are not wanted and do not belong. The youth represented are predominantly poor and working class, including many who are homeless. Some engage in “survival sex” or other informal economies. Often, their gender nonconformity, in behavior, appearance, or both, defies heteronormative expectations, and is perceived as hostile, arrogant, and signaling criminal intention; they are always framed as “up to no good.”

				These menacing young queers do not actually have to do anything harmful or violent to warrant intensified police scrutiny, harassment, and other measures intended to keep youthful intruders at bay. The fact that they exist, moving into and through public spaces, is reason enough to fear and contain them.

				This archetypal representation fuses demonizing images of young gays who congregate in major urban areas—often represented as “hustlers”53—with an expansion of longstanding criminal representations of youth of color as violent, hypersexual, and predatory. Franklin E. Zimring, a prominent researcher on crime in the United States, identified three themes that were heavily promoted by politicians, law enforcement, and the media in the 1970s and 1990s. These included the appearance of a new vicious kind of youthful offender, inadequacy of the juvenile justice system to respond effectively to this threat, and the politically expedient option of treating youth as adults in the criminal legal system.54

				Even though youth crime rates had not risen in quite some time, these vilifying images and narratives gained momentum. New policy initiatives, including “quality of life” policing in the streets and “zero tolerance” policing in the schools, accompanied the fear-driven discourse. In 1995, scholar John DiIulio, utilizing a now debunked statistical model, predicted a forthcoming tidal wave of violent crime perpetrated by brutal “juvenile superpredators” from the “inner cities.”55 Although that tidal wave never materialized, new definitions of gang-related crime were created, expanding law enforcement authority to detain, arrest, and prosecute anyone who fit within broad categories—essentially boiling down to young, poor, and of color. By the late 1990s, according to Zimring, every state had enacted at least one measure, making it easier to try and sentence youth as adults. In 2007, the Justice Policy Institute reported an explosion of youth incarceration in adult prisons and jails, primarily for nonviolent crimes, and concluded, “Incarcerating youth as adults does not reduce crime and disproportionately impacts youth of color.”56

				This, along with the increasing gentrification of New York City’s West Village, is backdrop to a story that unfolded in 2006. A group of seven Black lesbian friends from New Jersey were walking down a street when a Black man, Dwayne Buckle, sexually propositioned one of them. When told she wasn’t interested, he followed the women down the street, shouting, “I’ll fuck you straight, sweetheart!” He then proceeded to spit in another woman’s face and throw his lit cigarette at her. This, and subsequent events, were caught on videotape by a camera in a nearby store. Buckle became increasingly physically abusive, pulling one woman’s hair and choking another. The women attempted to defend themselves, and at some point two men, unknown to the women, ran over to help and began to hit Buckle, who was eventually stabbed. The women were walking away from the situation when they were stopped by police, while the two unknown men who fought with Buckle had left the scene.

				The women were subsequently arrested and charged by police officers who immediately framed the Black, working-class, gender-nonconforming women as perpetrators rather than targets of violence, characterizing the incident as one of “gang violence” by a group of Black lesbians. Archetypal representations of the violent, man-hating lesbian drove law enforcement perceptions, which also likely reflected an increasing trend toward framing girls and young women of color who wear “thuggish” (read, hip-hop, gender-nonconforming, or both) clothing as gang members.

				From that point forward, the investigation was stacked against the women. Police refused to credit their statements or those of other witnesses, and ultimately Buckle himself, that the two unknown men were, in fact, responsible for stabbing him. The videotape was never used to try to find the men, and no forensic tests were conducted on the knife claimed to be the assault weapon. The prosecutions unfolded within a media circus, in which the press framed the women as “killer lesbians,” “a seething Sapphic septet,” and a “lesbian wolf pack.”57 Three of the women plea-bargained, receiving sentences of probation and a criminal record that will follow them for the rest of their lives. Four of the seven women, known in circles of support as the NJ4 (Venice Brown, Terrain Dandridge, Patreese Johnson, and Renata Hill), went to trial, were found guilty, and received sentences ranging from 3.5 to 11 years in prison.58

				In 2007, FIERCE (Fabulous Independent Educated Radicals for Community Empowerment), an organization of LGBT youth of color in the West Village, and the Bay Area NJ4 Solidarity Committee, a grassroots group of queer people of color, criticized the deployment of this queer criminal archetype while raising community awareness and supporting the women and their families at trial and during their incarceration through letter-writing campaigns and courthouse demonstrations.

				* * *

				Several themes run through each of the major archetypes, serving as unifying threads among them. To varying degrees, and in different ways, these build upon early pathologizing, medical, and scientific assessments of homosexuality from the late nineteenth to mid-twentieth centuries.

				First, queers are cast as intrinsically mentally unstable. For example, in 1950, a government document asserted that “psychiatric physicians generally agree that indulgence in sexually perverted practices indicates a personality which has failed to reach sexual maturity . . . Perverts lack the emotional stability of normal persons.”59 Under the right circumstances, ever-present neurotic queer compulsion, gender confusion, unnatural desire, immaturity, deviousness, and emotional unpredictability can escalate into full-blown, violent insanity. A second unifying theme focuses on the danger, deception, and dishonesty allegedly embedded in sexual and gender nonconformity. Focusing on the employment of “unnatural means of reproducing [queer] selves,”60 another theme asserts that LGBT people are perpetually engaged in nefarious efforts to lure innocent heterosexuals into same-gender sexual enthrallment or gender transgression—characterized as simultaneously unimaginably depraved and fantastically enticing. A final narrative thread running through each of the archetypes asserts that violence is an inherent part of queer erotic desire, sexual expression, tragic despair, and antisocial predisposition.

				The examples presented here only begin to suggest the extraordinary power of queer criminalizing archetypes to influence individual lives, policy, and the distribution of privilege and rights. To more fully understand their operation in the criminal legal system, it is necessary to further examine how these archetypes and their unifying narrative threads routinely inform policing, judgment, punishment, responses to violence against queers, and ultimately perceptions of LGBT people in all aspects of society.

			

		

	
		
			
			

			
				3. The Ghosts of Stonewall

				Policing Gender, Policing Sex

				Our entire movement started from fighting police violence, and we’re still fighting police violence. In many ways, it’s gotten worse.

				—Imani Henry, founder of TransJustice1

				On a hot August night in 1966, “drag queens” and gay “hustlers” at the Compton Cafeteria in the Tenderloin District of San Francisco rose up and fought back when police tried to arrest them for doing nothing more than being out.2 The late 1960s saw frequent police raids, often accompanied by brutality, on gay establishments across the country, which were meeting with increasing resistance. The previous five years had also seen uprisings in Watts, Detroit, Chicago, and Newark and dozens of other cities, in many cases sparked by incidents of widespread racial profiling and abuse of people of color by police.3

				It was against this backdrop that, in the early morning hours of Saturday, June 28, 1969, police raided the Stonewall Inn in New York City. Claiming to be enforcing liquor laws, they began arresting employees and patrons of the private lesbian and gay establishment. Police action, which included striking patrons with billy clubs while spewing homophobic abuse, sparked outrage among those present. Led by people described by many as drag queens and butch lesbians, bar patrons, joined by street people, began yelling “Gay Power!” and throwing shoes, coins, and bricks at the officers. Over the next several nights, police and queers clashed repeatedly in the streets of the West Village. One report described the impacts of the police response to the uprising as follows:

				At one point, Seventh Avenue . . . looked like a battlefield in Vietnam. Young people, many of them queens, were lying on the sidewalk bleeding from the head, face, mouth, and even the eyes. Others were nursing bruised and often bleeding arms, legs, backs, and necks.4

				The Stonewall Uprising, as the rebellion against the raids came to be known, has been mythically cast as the “birthplace” of the modern LGBT rights movement in the United States, although in reality it was but one of its primary catalysts. In the weeks that followed, the Gay Liberation Front, inspired by contemporaneous movements such as the women’s liberation movement, the Black Panthers, and the Young Lords, was formed.5 Spontaneous resistance to police raids on gay bars and bathhouses blossomed in the ensuing decade. The 1970 protest march commemorating the one-year anniversary of the raid on the Stonewall Inn grew into an annual worldwide celebration of gay pride.

				Fast forward three decades to March 2003, when the Power Plant, a private club in the Highland Park area of Detroit, frequented primarily by African American gay men, lesbians, and transgender women, was filled to capacity. Around 3:00 a.m., between 50 and 100 officers from the Wayne County Sheriff’s Department dressed in black clothing, with guns drawn and laser sights on, suddenly cut the lights and stormed the premises, shouting orders for everyone to “hit the floor.” Over 350 people in the club at that time were handcuffed, forced to lie face down on the floor, and detained for up to twelve hours, left to “sit in their own and others’ urine and waste.” Some were kicked in the head and back, slammed into walls, and verbally abused. Officers on the scene were heard saying things like “it’s a bunch of fags” and “those fags in here make me sick.” As at Stonewall, the officers claimed to be enforcing building and liquor codes. The sheriff’s department said they were responding to complaints from neighbors and concerns for public safety. They had obtained a warrant to search the premises, but rather than execute it during the daytime against only the owner of the establishment, they chose to wait until the club was full, and then unjustifiably arrested over 300 people, citing them for “loitering inside a building,” an offense carrying a maximum fine of $500. Vehicles within a three-block radius of the club were also ticketed and towed, despite the fact that some of the car owners had never even entered the club that night.6

				The policing of queer sexualities has been arguably the most visible and recognized point of contact between LGBT people and the criminal legal system. From the images that form the opening sequence of Milk—the 2008 biopic about gay San Francisco supervisor Harvey Milk—of groups of white gay men hiding from cameras as they are rounded up by police in the 1950s, to the historic clashes with police of the late 1960s and early 1970s, police repression and resistance to it are central themes of gay life in the United States. Groundbreaking gay rights organizations such as the Mattachine Society and the Daughters of Bilitis have expressed strong concern about bar raids and police harassment.7 A study conducted by the National Gay Task Force (now the NGLTF) in the mid-eighties found that 23 percent of gay men and 13 percent of lesbians reported having been harassed, threatened with violence, or physically attacked by police because of their sexual orientation.8 It remains a daily occurrence for large numbers of LGBT people. According to reports made to the National Coalition of Anti-Violence Programs (NCAVP) in 2008, law enforcement officers were the third-largest category of perpetrators of anti-LGBT violence.9 Incidences of reported police violence against LGBT people increased by 150 percent between 2007 and 2008, and the number of law enforcement officers reported to have engaged in abusive treatment of LGBT people increased by 11 percent.10 In 2000, the NCAVP stated that 50 percent of bias-related violence reported by transgender women in San Francisco was committed by police and private security officers.11

				As demonstrated by the Power Plant incident, in many ways, policing of queers has not changed significantly since the days when it sparked outrage and resistance from LGBT communities, although its focus has narrowed to some degree. According to the New York City Anti-Violence Project, “Young queer people of color, transgender youth, homeless and street involved youth are more vulnerable to police violence . . . AVP’s data analysis also reveals that transgender individuals are at a greater risk of experiencing police violence and misconduct than non trans people.”12 The National Center for Lesbian Rights (NCLR) and Transgender Law Center reported in 2003 that one in four transgender people in San Francisco had been harassed or abused by the police.13 Far from fading into the annals of LGBT history, police violence against queers is alive and well.

				Yet with the exception of sodomy law enforcement, since the mid-1970s resistance to abusive policing of LGBT people has largely been absent from the agendas of national mainstream LGBT organizations, particularly as police have increasingly narrowed their focus to segments of LGBT communities with little power or voice inside and outside such groups. Similarly, while mainstream police accountability and civil rights organizations have called for accountability in a limited number of cases involving LGBT individuals, policing of gender and queer sexualities has not been central to their analysis of the issue. It is essential to bring the persistent police violence experienced by LGBT people to the fore of these movements to ensure the ghosts of Stonewall do not continue to haunt for years to come.

				Policing Social Order

				In order to better understand the roots and forms of policing of LGBT communities, it is important to consider the power police possess and the role they play in society. Police and other law enforcement agents do not merely objectively enforce the letter of the law. Practically speaking, they also function as lawmakers in their own right. They are given considerable latitude in deciding which laws to enforce, how to enforce them, and which people to target for enforcement. And they often consciously and unconsciously exercise that broad discretion in ways that are anything but neutral. Far from being passive players just doing a job, law enforcement agents play a crucial role in manufacturing, acting on, and enforcing criminalizing archetypes.

				The advent of “quality of life” policing in the 1990s further facilitated this process. This now predominant law enforcement paradigm is premised on maintaining social order through aggressive enforcement of quality of life regulations, rooted in age-old vagrancy laws, which prohibit an expanding spectrum of activities in public spaces, including standing (loitering), sitting, sleeping, eating, drinking, urinating, making noise, and approaching strangers. It is based on the theory that minor indications of “disorder”—a broken window, youth hanging out on the corner, public drinking—ultimately lead to more serious criminal activity. While such regulations may appear innocent at first blush, in reality, by criminalizing ordinary and otherwise lawful activities, this new paradigm has given police additional tools to stop, ticket, and arrest increasing numbers of people, most notably youth and homeless people.14 In 2006 alone, the NYPD stopped, questioned and/or frisked over half a million people, a 500 percent increase over the previous year. Over 80 percent were Black or Latina/o, even though these groups make up only 53.6 percent of the NYC population, while only approximately 10 percent were white, compared to 44 percent of the population.15 Quality of life stops also create additional opportunities for police officers to use force.16 While “quality of life” offenses are often low-level misdemeanors or violations (the equivalent of a speeding ticket), an accumulation of tickets or failure to appear in court often leads to more serious consequences.

				Given their extensive reach and the common occurrence of the types of conduct they prohibit, it is virtually impossible to enforce all quality of life regulations against all people at all times and in all places. As Yale law professor Charles Reich notes, “Laws that are widely violated . . . especially lend themselves to selective and arbitrary enforcement.”17 Additionally, the language of quality of life regulations, such as those prohibiting “disorderly” or lewd conduct or loitering, is often vague and subject to multiple interpretations when determining what kinds of conduct to punish, and by whom. Ultimately, “zero tolerance” for quality of life violations means zero tolerance for undesirables, and quality of life can mean quality of life for property and business owners at the expense of quality of life for countless others.

				Social constructions of deviance and criminality pervade the myriad routine practices and procedures through which law enforcement agents decide whom to stop on the streets or highways, whom to question, search, and arrest, and whom to subject to brutal force. The statistics reflecting persistent and pervasive racial profiling are as familiar as they are dizzying.18 Behind the numbers are the stories of daily harassment and arbitrary police action premised on presumptions of criminality that attach to some, but not others.

				A Black gay man peacefully walking in a park in New York City was confronted by an officer pointing a gun at him, saying, “If you move, I’ll shoot you.” He was then taken to a police van where others were detained. The officers made gay jokes, used the word “fag,” and talked about Black people. The man received tickets for loitering, trespassing, and being in the park after dark. An African American gay youth was standing outside an arcade with friends in a gay neighborhood in Chicago when an officer passing by in a police car yelled at the young people to “move their ass.” The officer then pulled over to stop and search them, calling the young man a “nigger faggot” while telling him his “ass is not big enough to fuck.” The young man was arrested and charged with disorderly conduct. The charges were later dismissed.19 Driving such seemingly routine incidents are undercurrents of archetypal narratives framing Black men as inherently up to no good, and gay men as individuals whose sexuality must be informally controlled, even where they have broken no law.

				In addition to possessing the power to stop and arrest, police also have the ability to utilize force as a tool of order maintenance. Criminalizing archetypes framing particular individuals and groups as inherently dangerous, violent, mentally unstable, or disposable fuel and justify physical abuse by police. Statistics pointing to the disproportionate use of force against people of color—including LGBT people of color—abound, and there is no shortage of illustrations bringing the numbers to life.20

				A gay Latino man stopped for a traffic offense in Oakland, California, in 2001 was arrested and placed in a patrol car—but not until an officer who noticed his pink socks called them “faggot socks” and slammed his ankle in the car door so hard the man required medical treatment. Freddie Mason, a thirty-one-year-old Black gay nurse’s assistant with no prior criminal record, was arrested following a verbal altercation with his landlord and anally raped with a billy club covered in cleaning liquid by a Chicago police officer who called him a “nigger fag” and told him “I’m tired of you faggot . . . you sick mother fucker.”21 Two lesbians of color arrested outside a club hosting a women’s night in Brooklyn, New York, in 2009 were beaten by officers who called one a “bitch ass dyke.”22 In each of these cases, under the guise of responding to alleged minor, nonviolent offenses, officers used brute force to maintain raced, gendered, and heterosexual “order.”

				Unfortunately, such incidents are not solely the product of police officers acting alone, based on their personal prejudices. The problem of police misconduct is both systemic and commonplace. It has never been limited to rogue officers and a few “bad apples.” While individual officers may or may not harbor individual prejudices against LGBT people, they are part of hierarchical institutions, and are expected to fit in with law enforcement culture. In many cases, law enforcement agents are trained to act on racialized presumptions of deviance and criminality. They then engage in institutionalized surveillance and control of communities deemed dangerous, through a variety of practices ranging from profiling and selective law enforcement to saturation of particular areas with street patrols to deployment of targeted squads and task forces—such as the vice squad—charged with policing particular communities.

				Such institutional practices have deep historical roots. Slave patrols were among the first state-sponsored police forces in the United States, with the express purpose of maintaining the social order by closely monitoring the movements and activities of both enslaved and free Africans. Militarized policing of Indigenous peoples was likewise a central function of law enforcement institutions in the United States. Northern police forces grew in the 1800s in large part to address a perceived need to control growing immigrant and migrant working-class populations thought to pose a threat to society. While many police forces have evolved into sophisticated, professionalized institutions, in some ways, their purpose, targets, and tactics have remained much the same.23

				Theories and scholarship of policing have focused almost exclusively on the disproportionate and selective policing of racial “minority” communities, premised on a belief that these communities are monolithic when it comes to class, gender, and sexuality. However, the role of policing in upholding systems of gendered power relations, conventional notions of morality, and sexual conformity cannot be overlooked. Gender and sex policing are not only important weapons of policing race and class, but also critical independent functions of law enforcement. In the words of the Audre Lorde Project, “Failure to recognize and affirm the intersections of race, gender, sexuality, and . . . class erases the experiences of LGBTST [lesbian, gay, bisexual, Two Spirit, and transgender] people of color from the discourse around police brutality.”24 Not only does this erasure hamper efforts to challenge race-based policing by producing a cramped and incomplete understanding of the mechanisms through which policing and punishment of people of color takes place, but it also excludes the voices and experiences of significant segments of LGBT communities from struggles for queer liberation.

				For instance, although largely absent from the discussion, queers of color are firmly within the sights of enforcement of quality of life regulations, which provide police with powerful tools to target public manifestations of perceived deviance and disorder embodied in queer sexualities and gender identities. As Eva Pendleton points out, “The systematic repression of queers who congregate in public has historically operated . . . to punish them for their very deviance from heterosexual, monogamous norms and render the public sphere ‘safe’ from non-normative sexuality.”25 In its 2005 publication Stonewalled: Police Abuse and Misconduct Against Lesbian, Gay, Bisexual and Transgender People in the U.S., Amnesty International reported a pattern of discriminatory application of quality of life regulations against LGBT people, particularly queer youth, LGBT people of color, and the significant proportion of queer youth and transgender people who are homeless or precariously housed. Gabriel Martinez, a member of FIERCE, explains, “If there is a group of queer youth of color hanging out in front of the subway station on Christopher Street the police will tell them they are loitering, but if it’s a group of white tourists blocking the subway entrance they don’t say anything.” A 2003 FIERCE survey of LGBT youth in the West Village and Chelsea, gay neighborhoods in New York City, found that 98 percent of respondents had experienced police harassment or violence.26

				This, then, is the framework for the literal policing of “deviant” sexualities and gender identities and expressions.

				Policing Sex

				Public sexual culture spans a broad spectrum from back rooms and bathhouses, to sex clubs and sex parties, to adult bookstores, peep shows, porn theaters, and strip clubs. It encompasses street-based sex work, porn magazines on newsstands, drive-ins, lovers’ lanes, public displays of affection, and ten-story Calvin Klein billboard advertisements. And queers by no means have a monopoly on it.27 Yet the existence, or perceived existence, of so-called deviant sexualities in public spaces is aggressively policed and punished, while the normative sexuality that permeates almost every aspect of society goes virtually unnoticed.

				Gay men and transgender women are among the most visible targets of sex policing. Gender nonconformity in conduct or appearance among men, or transgender women perceived to be “men in drag,” appears to be highly sexualized by law enforcement officers, creating presumptions that gender-nonconforming individuals are engaged, or about to engage, in sexual activity. This in turn justifies preemptive arrest before any sexual act can occur. Such presumptions derive from the reduction of queers to wholly sexual beings, as well as conflation of gender nonconformity with sexual deviance. Controlling narratives of “sexually degraded predators” casting gay men and transgender women as highly sexualized beings possessing insatiable sexual appetites inform policing of queer sexualities in public spaces. This intractable archetype is further amplified where gay men and transgender women of color are concerned by the superimposition of images of threatening, hypersexualized men of color.

				Such perceptions drive the highly discretionary policing of a particular subset of quality of life offenses including “lewd conduct,” “public indecency,” and “loitering with the intent to solicit.” Along with raids of lesbian and gay establishments and targeted policing of sex work, these are the primary contemporary means by which queer sexualities are policed.28 Rationales offered for policing queer sex and consensual commercial sexual exchanges among adults vary. In some cases police appear to act on their own notions of ordered society. In others, they are, or claim to be, responding to public complaints and enforcing community standards, which are in turn often driven by the notion of gays and sex workers as disease spreaders, precursors of violence, and polluters of the nation’s morality. Either way, public expressions of nonnormative sexualities are perceived as threats to community security, and as markers of individual and societal degradation that must be rooted out.

				Raids

				According to historian Allan Bérubé, “Since they were first discovered by city officials in the United States, gay bathhouses and bars have been kept under surveillance and raided by undercover police officers . . . state liquor agents, district attorneys, military police, and arsonists.” Resistance was never far behind; for instance two lesbians fought back during a 1943 raid of a gay bar in San Francisco’s Chinatown, leading to what Bérubé describes as a “small riot,” during which dozens were arrested. By the 1950s and early 1960s, the virulent homophobia that accompanied the rise of McCarthyism led many state legislatures to pass new laws against gay bars, leading to the arrests of thousands every year in some cities.29 According to one scholar, “The police crackdown was so comprehensive [during this era] that in a survey of gay men conducted by the Institute for Sex Research, twenty percent reported encounters with law enforcement officers.”30 The practice of publishing the names of those arrested in bar raids at that time constituted, in Bérubé’s words, a “war on homosexuals,” in which patrons were subjected not only to fines, police brutality, and imprisonment, but also divorce, loss of child custody, loss of employment, beatings and murders by private citizens, isolation, humiliation, and suicide.31

				Despite widespread resistance, the raids continued through the late 1960s and 1970s. In 1979, a dozen San Francisco riot police raided a gay bar, shouting “Bonzai” and indiscriminately swinging riot sticks at patrons hiding under tables while yelling, “Motherfucking faggots, sick cocksuckers!” On September 29, 1982, over twenty uniformed NYPD officers raided Blue’s, a Black lesbian and gay working-class bar in New York City. Activists reported that “this raid was not for the purpose of arrest or mere harassment, but was a violently racist, homophobic attack on Blue’s and the people there. The bar was wrecked: bottles smashed, sound equipment destroyed. The Black gay men and lesbians at the bar were savagely beaten: blood spattered the walls and dried in pools on the floor . . . At one point a cop threw a handful of bullets saying, ‘These are fag suppositories. Next time I’ll put ’em up your ass the right way.’”32

				Flyers distributed by members of a group calling itself the Lesbian and Gay Community Meeting pointed out that the raid on Blue’s was not an isolated incident, but came at a time when two popular lesbian bars in New York City had lost their liquor licenses and “street transvestites and transsexuals in the Village [were] coming under increasing harassment.”33 Writing about that period of time, lesbian historian Joan Nestle also described police attacks on Black lesbians in Washington Square Park and renewed arrests of “men wearing women’s clothing” on Long Island.34 Framing these incidents as “part of increasing right-wing violence and police abuse directed at Black, Latin, Asian and Native peoples, women, unionists, undocumented workers and political activists,” activists solidly placed them within a larger analysis of state violence, stating, “Your race, class, sex and sexual identification all affect how police treat you.”35

				In early days of the AIDS epidemic, the specter of bathhouses teeming with AIDS-infected gay men was raised to justify police raids aimed at shutting establishments down. This latest incarnation of the gleeful gay killer and disease spreader archetypes fed perceptions of queer sex outside of monogamous, private spheres as dangerous, even murderous, polluting, immature, self-hating, and contrary to the interests of “respectable” queers. Not only did such measures succeed in pushing public sex back underground, away from safer sex education and peer accountability, they also contributed to a resurgence of police violence against queers.36 Bérubé suggests a broader agenda driving policing of queer establishments in the mid-1980s: “More recently, attacks on gay bars and baths have kept the rhetoric of sin, disease and crime, but have also become part of a more overt strategy to attack the gay community’s growing political power.”37

				Far from being a relic of the days before police sensitivity training and enlightenment, raids continue to play a central role in the policing of LGBT communities. Forty years to the day after Stonewall, Forth Worth, Texas, police, accompanied by alcoholic beverage commission agents, raided a gay bar, injuring several patrons, and hospitalizing one gay man alleged to have groped an officer. The police chief justified the violence by claiming that men in the bar made sexual advances toward police. The owner quipped in response, “The groping of the police officer—really? We’re gay, but we’re not dumb.” Syndicated columnist Dan Savage editorialized, “This is exactly the kind of state-sponsored violence that gays and lesbians fought back against at Stonewall . . . We can’t allow the chief of police in Fort Worth to use the Gay Panic Defense or exploit stereotypes about gay men—so sexually reckless that they can’t even keep their hands off cops during a raid!—to get away with violating the civil rights of gay men in Fort Worth.”38

				While targeting of “mainstream” gay and lesbian establishments may have diminished somewhat in recent decades, predominantly Black and Latina/o LGBT clubs continue to suffer constant vice surveillance, building and liquor code enforcement, and aggressive enforcement of driving while intoxicated, jaywalking, and noise codes. For instance, New York City–based People of Color in Crisis (POCC) reports that Chi Chiz, one of the few gay bars in Manhattan catering to a predominantly African American clientele, has been the subject of “unfair and racially motivated attacks by the local police department . . . [including] unjustified police raids, bogus ‘noise violations’ and other forms of unjust surveillance.” POCC organized a petition drive highlighting the irony of the ongoing harassment of an establishment just around the corner from the Stonewall Inn, noting that “sadly, local residents of the West Village (many of whom claim to be staunch supporters of ‘gay rights’) have turned their backs on the mostly African American patrons of the bar.”39

				Policing “Public” Sex

				Aggressive policing of queer sexualities extends beyond bars and bathhouses to public spaces where gay men and transgender women are known to congregate or engage in sexual activity. The 2007 arrest of former U.S. senator Larry Craig (R-ID) in an airport restroom on charges of “lewd conduct” by an undercover police officer (who claimed to know hand and foot gestures aimed at initiating sex with another man) was just the tip of the iceberg.

				Sodomy laws may have been declared unconstitutional, but lewd conduct statutes, still on the books in all fifty states and the District of Columbia, continue to be used by law enforcement agents against gay men and transgender people. They allow officers to arrest any person perceived to be engaged in what is alternately described as “indecent exposure,” “public sexual indecency,” commission of a “lewd, obscene or indecent act,” “obscenity” or “sexual misconduct.” The relevant provisions vary by jurisdiction in terms of the specificity with which the prohibited conduct is described, the locations in which it is prohibited, and whether or not someone who may be offended by the conduct must actually be present. In some states, the statutory language sheds more light on the intended targets by including in the definition of prohibited conduct “an act of deviate sexual activity.”40 In the vast majority, it is simply implied. As a general rule, lewd conduct statutes allow individual law enforcement officers and agencies to set the standard for decency, and then decide who violates it.

				The results are predictable. For instance, the California Supreme Court concluded when ruling that the town of Mountain View engaged in discriminatory enforcement of lewd conduct statutes against gay men: “The officers’ method of operation was designed to ferret out homosexuals . . . without any relation to the alleged problems at that location for which the citizen complaint had initially been lodged.”41 A Los Angeles Sheriffs’ Department LGBT liaison admitted to Amnesty, “When officers are working in areas where people have sex in their cars, if it’s a man and a woman, or even two women, the officers usually check to make sure there is not a serious crime occurring [such as rape] and then send them on their way . . . They are told to take it to a hotel or take it home. However, if there are two men consensually involved in the car, officers arrest them more often than not. This is discriminatory enforcement.” A San Antonio park ranger who arrested at least five hundred gay men for lewd conduct acknowledged in court that his motivation was to “rid the park of gays.”42

				While no statistics currently exist documenting the number of lewd conduct arrests nationwide or even on a state-by-state basis, what data is available sheds some light on how many lives are forever changed by them. Five hundred and forty men were arrested at a single rest stop in New Jersey over an eighteen-month period in the late 1980s as a result of an undercover operation.43 According to the Lambda Legal Defense & Education Fund (“Lambda Legal Defense”), close to two thousand gay men a year were arrested for lewd conduct in Los Angeles alone between 1997 and 1999.44 In San Antonio, Texas, with a population a fraction the size of LA’s, over nine hundred men were arrested between 1999 and 2001.45 Hundreds more were caught up in Michigan state troopers’ decade-long “bag a fag” operation targeting truck stops across the state.46 In 2007, NCAVP reported a dramatic resurgence in undercover police stings in public restrooms and parks in Michigan following the publicity surrounding the Craig incident, in many cases resulting in seizure of vehicles at a recovery cost of $500 to $950.47 Massachusetts state troopers engaged in a similar operation until it was brought to a halt by a lawsuit filed by GLAD (Gay & Lesbian Advocates & Defenders), which resulted in issuance of guidelines instructing officers that “socializing and expressions of affection” are not sexual conduct, and that public sexual conduct is not illegal unless there is a substantial risk that it could be observed by a casual passerby.48

				In the summer of 2000, Chicago police targeted men having sex with men at Montrose Point, otherwise known as the Magic Hedge, along the city’s lakeshore. Three summers later, seventy men were arrested there by the Chicago Police Department on charges of public indecency. As recently as 2007, fifty to sixty public indecency arrests were made in the nearby Cook County Forest Preserve.49

				As they did in the 1950s, law enforcement agencies continue to use the media to further humiliate those whom they arrest on sex-related charges. For instance, in the late 1990s, San Antonio, Texas, police were reported to tip off media outlets to lewd conduct operations. This resulted in one local TV station running a regular segment titled “Perverts in the Park,” showing men being led out of bathrooms by police after arrests for indecent exposure. The San Antonio Express printed the names of individuals arrested, stopping the practice only after one man committed suicide following publication of his name in the paper.50 As recently as 2007, forty men arrested on charges of indecent behavior and disorderly conduct in Johnson City, Tennessee, suffered the humiliation of having their names and charges published in the local newspaper. This apparently prompted one of the men arrested to commit suicide within twenty-four hours of publication of his name. Although the location of alleged sexual activity was, by the local police chief’s own admission, “a good way off the paved trail . . . [in] underbrush that has grown up and resembles a cave,” officials were nevertheless determined to root out “this anti-social behavior.”51

				In some cases the mere threat of disclosure of sexual orientation by law enforcement leads to deadly consequences. In 1997, Marcus Wayman, a high school senior, and a seventeen-year-old companion were sitting in a parked car in Minersville, Pennsylvania, when they were approached by two officers who interrogated them without any evidence that they were engaged in unlawful activity. The officers proceeded to search the car on the pretext that the young men were in possession of marijuana, demanding that the boys empty their pockets. When the officers discovered that the boys were carrying condoms, they concluded the two were going to have sex. Both were arrested for underage drinking and brought to the police station for further questioning, where one of the officers lectured them on his interpretation of the Bible’s views on homosexuality, called them “queers,” and threatened to tell Wayman’s grandfather that he was gay. Upon hearing this, Wayman told his companion that he would kill himself, and proceeded to do just that after he was released.52

				Fabrication of evidence to support lewd conduct charges is reported to be commonplace. In a rare case where it was actually observed by a third party, an investigator for a defense attorney reported that while in a public bathroom taking measurements to verify the accuracy of police allegations in an unrelated case, he observed a Latino man enter, use a stall, and start to walk out only to be arrested for lewd conduct upon exiting the bathroom. According to the investigator’s sworn testimony, at no time did the man engage in any wrongful or lewd conduct whatsoever.53

				While the number of lewd conduct arrests is reported to have declined in some cities in recent years as a result of organizing efforts, legal challenges, and declining law enforcement resources, the impact on gay men, and increasingly gay men of color and immigrant gay men, continues to be devastating. For instance, in Los Angeles, between 1999 and 2001, 54 percent of lewd conduct arrests were of Black and Latino men. Police targeting of locations where South Asian, Black, Latino, and immigrant gay men are known to congregate—from the bathrooms of subway stations in Jackson Heights, New York City, to Detroit’s Rouge Park to LA’s barrios—is commonplace across the country. Latino gay men in LA point out that regardless of where policing of public sex takes place, it has a particular impact on low-income and young gay men who cannot afford to go to clubs or bathhouses—and often cannot afford the costs of mounting a defense to charges that are in many cases baseless.54 Disproportionate numbers of arrests of men of color for lewd conduct offenses are no doubt at least in part a product of saturation of communities of color with police officers in the context of war on drugs and quality of life policies. Additionally, archetypes framing men of color and gay men as highly sexualized and predatory meld to inform heightened policing of gay men of color’s sexualities in public spaces.

				Not only are lewd conduct statutes discriminatorily enforced, but policing of queer existences in public spaces is often accompanied by explicitly homophobic verbal and physical abuse and public humiliation. In a case reported by the ACLU of Southern California, a gay man approached by two undercover officers soliciting sex for money was beaten by the officers with a flashlight after he attempted to walk away. The officers subsequently threatened to shoot him in the head, telling him “all faggots should be killed.”55 LAPD officers have also been reported to tie up gay men arrested in Griffith Park and display them to bystanders before taking them into custody.56

				The repeal of lewd conduct statutes alone is unlikely to be enough to stop such practices. Laws may change, but often law enforcement practices simply shift and adjust to achieve the same results. In New York State a 2003 investigation revealed that 400 people were arrested over a twenty-year period and charged under a state law prohibiting consensual sodomy that had been invalidated in 1980. This was not simply a regrettable instance of the news of the change in the law not making it to far-flung areas of the state—296 of the arrests were made in New York City. Officials dismissed the seriousness of the wrongful arrests, claiming that, had they known of the error, most of the charges brought under the invalid law would simply have been changed to something else, starkly proving the point that if one law is struck down, another works just as well.57 Or, when in doubt, charges can simply just be made up. For instance, in two separate incidents in Orlando, Florida, men identified by police as gay were simply charged with “walking aimlessly in the park” or engaging in “prohibited activity.”58

				Much of the mainstream movement’s resistance to policing of queers has focused on these experiences of gay men, to the exclusion of those of other LGBT people and larger communities. The false arrests of twenty-seven gay men on prostitution charges in New York City in 2008 brought the issues into sharp focus. The men maintained their innocence of any crime, and the arrests appeared to be part of a gentrification-driven scheme to shutter businesses selling pornography in up-and-coming neighborhoods.59 Rob Pinter, a white, middle-class, licensed massage therapist arrested in late 2008, outraged at being falsely charged with prostitution, contacted every elected official and community organization he could think of, sparking widespread community organizing. His conviction was eventually overturned, and, according to the NYPD, the operation that resulted in the arrests was mothballed. By many accounts, justice was done. However, throughout the process, efforts were made to broaden the discussion to address widespread profiling and false arrests of transgender women on prostitution-related charges in many of the same neighborhoods, as well as abuses of LGBT sex workers in the context of policing prostitution more generally. Although Pinter himself repeatedly expressed solidarity with all queers who experience police misconduct, for the most part, others insisted on narrowly framing the issue to exclude the experiences of queers who are, or are profiled as, sex workers, as well as those of New York City’s larger communities of color.

				Sex Work

				Street-based prostitution is generally considered to be one of the hallmarks of social disorder that must be rooted out by quality of life policing. An assumed association between sex work, the drug trade, and violent crime is constantly used to justify sweeps of areas where prostitution is believed to take place.60 Quality of life regulations such as “loitering with intent to prostitute,” as well as a Washington, DC, statute providing for the establishment of “prostitution free zones” currently being promoted nationally as model legislation, serve as important tools for literally rounding up sex workers, and anyone perceived to be one, on a nightly basis.61

				The policing of sex work ensnares heterosexuals and queers alike. Yet punishment of consensual exchanges of sex for money or some other benefit among adults can be seen as an extension of policing queer, as in nonnormative, sex. Moreover, it particularly punishes LGBT sex workers, transgender women—who are endemically profiled as sex workers by police—and LGBT youth.

				Transgender women, particularly transgender women of color, are so frequently perceived to be sex workers by police that the term walking while trans, derivative of the more commonly known term driving while Black, was coined to reflect the reality that transgender women often cannot walk down the street without being stopped, harassed, verbally, sexually and physically abused, and arrested, regardless of what they are doing at the time.62 Gender nonconformity is perceived to be enough to signal “intent to prostitute,” regardless of whether any evidence exists to support such an inference. When combined with hailing a cab or carrying more than one condom, it’s an open and shut case.

				While the gay sexuality of men involved in the sex trades is (at times incorrectly) presumed, the involvement of lesbians and bisexual women in the sex industries is virtually erased. As a speaker at the June 1982 Prostitutes: Our Life—Lesbian and Straight conference in San Francisco explained, “Many prostitute women are Lesbians—yet we have a fight to be visible in the women’s and the gay movements. This is partly due to our illegality but also because being out about our profession, we face attitudes that suggest we’re either a ‘traitor to the women’s cause’ or not ‘a real Lesbian.’”63

				In her 1987 essay Lesbians and Prostitutes: A Historical Sisterhood, Joan Nestle highlights the shared history, experiences, and perceptions of lesbians and sex workers. As Nestle points out, “In the early decades of the twentieth century, Lesbians and prostitutes were often confused in the popular and legal imagination.” Indeed, “One of the prevailing models for explaining the ‘sickness’ of prostitutes in the fifties was that prostitutes were really Lesbians in disguise who suffered from an Oedipus complex and were therefore hostile to men.” Lesbians and sex workers not only shared social stigmas, they shared subversive strategies for liberation—Nestle posits that “successful prostitution accomplished for some whores what passing for men did for some Lesbians: it gave them freedom from the rigidly controlled women’s sphere.” She also traces the origins of police tactics used to terrorize queer communities to those used to enforce antiprostitution laws, concluding that “whore and queer made little difference when a raid was on.” It is unclear how deeply rooted the conflation of lesbianism and prostitution remains in the public imagination. Nevertheless, what is clear is that both lesbians and sex workers fail to conform to conventional racialized notions of femininity. As “lost women,” they are perceived as both sexually available and inviolable, and subject to state control.64 Mutually reinforcing archetypes based on race and/or class often bolster these assumptions.

				The policing of sex work is highly sexualized and characterized by routine forms of misogynist, homophobic, transphobic, and racist abuse.65 According to a 2003 report by the Sex Workers Project (SWP) about street-based sex work in New York City, not only is sexual harassment of sex workers by police endemic, but “transgender women described officers checking their genitals and making comments about their gender.”66 It is also marked by physical violence, rape, and extortion of sexual acts on threat of arrest—a threat that is particularly powerful where transgender women are concerned, given that they are frequently subjected to abusive and invasive searches and dangerous placement with male detainees when in police custody.

				Often, many of the archetypes swirling in the ether converge in a single incident. In one poignant example, in 2003, a Native American transgender woman was walking down the street at 4:00 a.m. when she was stopped by two Los Angeles police officers and told she was going to be taken to jail for prostitution. The officers handcuffed her and drove her to an alley. One officer then pulled her out of the car, still handcuffed, and hit her across the face, yelling, “You fucking whore, you fucking faggot.” He then threw her down over the back of the patrol car, ripped off her miniskirt and underwear, and raped her. The second officer proceeded to do the same. When they were done they threw her on the ground, told her, “That’s what you deserve,” and left her there. She ran to the nearest payphone and called 911. The responding paramedics laughed when she told them what had happened. Realizing “nobody gives a shit about me,” she just walked away. On another occasion, LAPD officers inquired about the same woman’s ethnicity. When she responded that she was Native, they said, “Good, we can do anything we want to you.”67

				Although horrific, her experience is sadly by no means unique. For instance, a 2002 Chicago-based study of women in the sex trades found that 30 percent of erotic dancers and 24 percent of street-based sex workers who had been raped identified a police officer as the rapist. Approximately 20 percent of other acts of sexual violence reported by study participants were committed by police.68 A participatory research report conducted by young women and girls in the sex trades at Chicago’s Young Women’s Empowerment Project (YWEP) found that police violence, coercion, and failure to help are by far the most significant forms of institutional violence they experience. The report states, “Many girls said that police sexual misconduct happens frequently while they are being arrested or questioned.”69 According to 2003 and 2005 studies by the SWP, up to 17 percent of sex workers interviewed were sexually harassed, abused, and assaulted by law enforcement officers. One in five actual or perceived sex workers surveyed by Different Avenues in Washington, DC, who had been approached by police indicated that officers asked them for sex. Close to 30 percent of outdoor sex workers and 14 percent of indoor sex workers who participated in the New York City studies reported experiencing physical abuse at the hands of police officers.70

				Accountability for both legal and extralegal policing and punishment of perceived gender deviance among sex workers is particularly hard to come by. For instance, dozens of sexual assaults and rapes by Eugene, Oregon, police officers went unaddressed for almost a decade, despite complaints made to at least half a dozen officers and supervisors. According to police files, the complaints were simply dismissed as the “grumblings of junkies and prostitutes.” Many of the women who eventually came forward said they initially did not report the abuse because they feared they would not be believed, and that officers would retaliate against them. One woman reported that one officer put his service weapon against her genitals and threatened to “blow her insides out” if she told anyone.71

				Policing Gender

				Queer encounters with police are not limited to those driven by efforts to punish deviant sexualities. Sylvia Rivera, one of the veterans of the Stonewall Uprising, described the treatment of transgender women at the time: “When drag queens were arrested, what degradation there was! . . . We always felt that the police were the real enemy. . . . We were disrespected. A lot of us were beaten up and raped.”72

				Law enforcement officers have fairly consistently and explicitly policed the borders of the gender binary. Historically and up until the 1980s, such policing took the form of enforcement of sumptuary laws, which required individuals to wear at least three articles of clothing conventionally associated with the gender they were assigned at birth, and subjected people to arrest for impersonating another gender.73 Law professor I. Bennett Capers provides historical context for the operation of such laws, which supplemented and replaced laws proscribing enslaved people and people of lower classes from wearing clothing associated with those of ruling classes:

				Between 1850 and 1870, just as the abolitionist movement, then the Civil War, and then Reconstruction were disrupting the subordinate/superordinate balance between blacks and whites, just as middle class women were demanding social and economic equality, agitating for the right to vote, and quite literally their right to wear pants, and just as lesbian and gay subcultures were emerging in large cities, jurisdictions began passing sumptuary legislation which had the effect of reifying sex and gender distinctions.

				Many of these ordinances, Capers says, explicitly banned cross-dressing.74

				According to sexuality scholar Katherine Franke, “Butch lesbians experienced the weight of these rules every day during the 1950s when police would arrest them if they could not prove that they were wearing at least three pieces of women’s clothing.”75 As Leslie Feinberg, author of Stone Butch Blues, put it, “The reality of why I was arrested was as cold as the cell’s cement floor: I am considered a masculine female. That’s a gender violation.”76 Poet and activist Audre Lorde reported her own experience in New York City in that era: “There were always rumors of plainclothes women circulating among us, looking for gay-girls with fewer than three pieces of female attire.”77 Such practices continued into the 1960s and 1970s, and occasionally make an encore appearance. For instance, in 2002, in Washington, DC, an African American lesbian reported that officers unbuttoned her trousers during a search on the street, asking her, “Why are you wearing boys’ underwear? Are you a dyke? Do you eat pussy?”78

				Although “official prohibitions against cross dressing have, for the most part, gone the way of other sumptuary laws . . . the effect of these laws—like an imprint—is with us.”79 They contributed to the development of archetypes of gender transgressive people as inherently criminal, and continue to act as unwritten rules, which, when violated, signal disorder and fraud to law enforcement. Franke underscores their enduring impact by noting that persons whose appearance, dress, or behavior conflicts or challenges heteronormative expectations about sex/gender conformity “are either punished for trying to get away with something or pathologized as freaks.”80 

				Currently, gender is often directly policed through arbitrary and violent arrests of transgender and gender-nonconforming people for using the “wrong” restroom—even though there is generally no law requiring individuals who use bathrooms designated as for men or women to have any particular set of characteristics. As Franke notes, sumptuary laws and bathroom signs serve similar functions, creating and reinforcing an “official symbolic language of gendered identity that rightfully belongs to either sex. ‘Real women’ and ‘real men’ conform to the norms; the rest of us are deviants. Curiously, in life and in law, bathrooms seem to be the site where one’s sexual authenticity is tested.”81

				For instance, the Esperanza Center in San Antonio, Texas, reported that in 2003 a female attorney wearing a suit and tie was arrested for using the women’s bathroom.82 In Arab American Feminisms, Huda Jaddallah speaks of being mistaken for a man when she enters the women’s restroom—and then being policed as a potential terrorist based on her ethnicity and her “disguise.”83 Fear of such abuse and arbitrary arrests leads many transgender and gender-nonconforming people to avoid using bathrooms in public places, often leading to severe and painful health consequences.84

				Beyond bathrooms, gender policing takes place through routine harassment. Verbal abuse of transgender and gender-nonconforming people is commonplace. According to a Los Angeles study of 244 transgender women, 37 percent of respondents reported experiencing verbal abuse from a police officer on at least one occasion.85 It also takes place through arrests of individuals who carry identification reflecting the “wrong” gender. Such policing draws on and reinforces the criminalizing archetype of transgender and gender-nonconforming people as intrinsically dishonest and deceptive. It often extends to routinely subjecting transgender and gender-nonconforming people to inappropriate, invasive, and unlawful searches conducted for the purpose of viewing or touching individuals’ genitals, either to satisfy law enforcement officers’ curiosity, or to determine a person’s “real” gender. Jeremy Burke, a white transgender man arrested in San Francisco in 2002, was kicked and beaten, and forcibly strip-searched by several female officers, then placed naked and handcuffed in a holding tank. A dress was later thrown into the cell, which Burke refused to wear. An officer subsequently forced Burke to display his genitalia, justifying police actions by saying, “The boss doesn’t know where to put you,” and then taunting him further, stating, “That’s the biggest clit I ever saw.”86

				Gender nonconformity is also often punished in and of itself, through physical violence, drawing on a toxic amalgam of queer criminalizing archetypes. Controlling narratives framing women of African descent as masculine and women of color as sexually degraded are also at play, dictating punishment for failure to conform to racialized gender norms. For instance, Black lesbians frequently report being punched in the chest by officers who justify their violence by saying something along the lines of, “You want to act like a man, I’ll treat you like a man.”87 A Latina lesbian arrested at a demonstration in New York City in 2003 reported that an officer walked her by cells holding men and told her, “You think you’re a man, we’ll put you in there and see what happens.” A Black lesbian in Atlanta reported being raped by a police officer who told her the world needed “one less dyke.”88

				At other times, gender policing is subtler. Gender nonconformity in appearance or expression gives rise to police presumptions of disorder, violence, and mental instability, among other qualities. Such presumptions are heightened when synergistically reinforced by equally powerful stereotypes based on race, class, or both. In routine daily interactions, police can be described as succumbing to “classification anxiety.”89 When officers feel challenged in engaging in the rigid classification of individuals as male and female, gay and straight, an individual’s mere presence in public spaces is experienced as a disruption of the social order. Queer, transgender, and gender-nonconforming people are threatening because they place in question “identities previously conceived as stable, unchallengeable, grounded and ‘known,’” which serve as critical tools of heterosexist culture.90 As a transgender woman said, “If people can’t put a label on you they get confused . . . people have to know who you are. You categorize in your mind. One of the first things you do is determine sex—if you can’t do that, it blows the whole system up.”91 Where law enforcement officers experience classification anxiety, the consequences are widespread harassment, abuse, and arbitrary arrest.

				* * *

				In Feinberg’s words, “Even where the laws are not written down, police are empowered to carry out merciless punishment for sex and gender difference.”92 Beyond the daily violence and humiliation law enforcement officers mete out on the streets, police also serve as a first point of contact with the criminal legal system, thereby playing a critical role in shaping how queers will be treated within it. Alternately determining whether queers will be seen as victims or suspects, fueling archetype-driven prosecutions, and driving incarceration and punishment, policing of queers continues to warrant concerted attention on the part of LGBT, police accountability, and civil rights movements.

			

		

	
		
			
			

			
				4. Objection!

				Treatment of Queers in Criminal Courts

				In May 1988, Rene Chinea, a fifty-year-old gay Cuban immigrant, was murdered in Chicago, Illinois. His throat was slashed, his penis and hands cut off, and his legs partially severed. His decomposing and dismembered body was found in a garbage bag inside his closet.

				The Chicago police detectives who investigated the homicide determined Chinea was the victim of a “homosexual murder.”1 In so doing, they were not suggesting that Chinea was the victim of violence motivated by his sexual orientation, that is, a hate crime. Rather, they believed that this grisly murder must have been committed by another “homosexual.” This belief was based on the premise that gay men who are lovers or roommates are “particularly violent” when they fight, often engaging in “gruesome-type, serious cuttings,”2 and it shaped the investigation from the moment police responded to the scene.

				Eight months later, Miguel Castillo, a thirty-seven-year-old Cuban immigrant, was charged with Chinea’s murder. Despite overwhelming evidence of his innocence—most notably the fact that he was in jail at the time the crime was committed—Castillo was nevertheless convicted on the basis of an alleged “confession” that appears to have been manufactured in its entirety by three Chicago police officers to support their theory. Castillo was sentenced to forty-eight years in prison. He spent eleven and a half years behind bars before he was exonerated on the basis of innocence, and later successfully sued the Chicago Police Department for wrongful conviction.

				Castillo’s case demonstrates how far police perceptions, informed by queer criminal archetypes, can drive investigations and prosecutions. In this instance, controlling images of queers—and particularly queers of color—as emotionally stunted, mentally unstable, and prone to commit acts of violence, permeated the case throughout.

				According to the officers’ version of events, Castillo “confessed” to being Chinea’s lover, and to killing and dismembering him in response to Chinea lying about an alleged affair with a younger lover. They claimed Castillo also admitted to callously tossing a bag of Chinea’s body parts into an unidentified front yard. Adding a twist of exoticism, the police testified that Castillo told them that the removal of Chinea’s hands and penis carried symbolic meaning in Cuban culture, indicating that he was an unfaithful lover.3 The officers spun this story further in court, going to great lengths to present Castillo as a deranged, diabolical, gleeful “homosexual” murderer—a modern-day incarnation of Leopold and Loeb. A Chicago police officer testified that Castillo’s alleged confession was punctuated by “hideous” laughter, and that Castillo clearly indicated he was “very proud of what he had done,” boasting that “he was a star,” and that “he was famous.”4 The freakish fairy tale told by the police attributed these flamboyant, narcissistic statements to Chinea in order to raise the archetype of the inherently perverse, violent, emotionally unstable, and cold-hearted gay killer. This portrayal was magnified by the equally archetypal criminalizing image of the hot-tempered, jealous Latino male lover who responds with rage and violence to any inkling of infidelity and is prone to ritualized killing and mutilation. The melding of these powerful images in the mind of the judge was sufficiently evocative to overcome overwhelming evidence of Castillo’s innocence.

				In addition to the fact that Castillo was incarcerated in Cook County Jail on an unrelated offense at the time of Chinea’s murder,5 there was substantial evidence contradicting the prosecution’s theory that Chinea was killed by a single jealous lover. A letter was left for Chinea’s landlords and a call was placed to his employers to cover up his sudden absence, acts Castillo simply could not have performed from jail. Days after Chinea’s disappearance, three unidentified men were overheard and observed in his apartment playing the stereo and vacuuming; Castillo’s civil attorneys suggested they were most likely in the process of dismembering Chinea’s body at the time.6

				The police officers’ testimony regarding Castillo’s alleged “confession” was also roundly refuted. Castillo never signed a written statement and the “confession” was never recorded, routine procedures in murder investigations. The officers also failed to take any contemporaneous handwritten notes of the interrogation that allegedly produced the “confession.” There was also no evidence that Castillo was gay, much less that he had a sexual relationship with Chinea. No pictures, letters, cards, or testimony from witnesses linked the two as friends, let alone lovers. None of the fingerprints lifted from Chinea’s apartment matched Castillo’s, nor was there any physical evidence tying Castillo to Chinea as a sexual intimate or to the crime.

				While the police were crucial in framing Castillo for Chinea’s murder, prosecutors also played a significant role, choosing to prosecute Castillo despite substantial evidence of his innocence. Rather than dismiss the case against Castillo for lack of evidence, prosecutors forged ahead based on the purported confession—and the powerful criminalizing presumptions embodied in it.

				At the conclusion of the trial, relying entirely on the alleged confession, the judge found Castillo guilty of Chinea’s murder. His ruling strongly suggests that he was persuaded by the depiction of Castillo as hysterical, callous, and deranged. He noted that “the most salient thing that can be said about the Defendant’s statement is that it was spontaneous . . . It was given in an almost bragging, boastful way” (emphasis added).7 Castillo’s prosecution is a striking example of the power and resonance of queer criminalizing archetypes, which in this case shaped the tunnel vision through which police officers investigated and state’s attorneys prosecuted Chinea’s murder. The evocation of the gleeful gay killer archetype at trial served, to paraphrase legal theorist Joan Howarth, to reduce Castillo’s “actual innocence into something like a mere technicality.”8

				As Castillo’s case illustrates, prosecutors play a central role in the criminal legal system, wielding virtually unfettered power and discretion to determine whether and what charges to bring against a person accused of a crime, and in constructing the theory of the case against a defendant that will be presented in court. They often mine a range of criminalizing narratives in the hope that they will resonate in the minds and hearts of judges and jurors, and persuade them to convict and impose harsh sentences. This, in turn, helps county and state prosecutors—who are often elected officials—appear “tough on crime.”

				In many cases, deployment of these narratives serves a purpose beyond obtaining a strategic advantage. In such instances, prosecutors—and ultimately, judges and juries—participate in the process of policing gender and sexual deviance. Prosecutions of cases involving sex-related charges, as well as violence committed by individuals who are—or who are framed as—queer, become part of the process of creating queer criminal archetypes, and of projecting these criminalizing narratives onto broader queer communities. This in turn justifies continuing discrimination against queer in other realms.

				Pervasive Discrimination against LGBT People in Courts

				Close scrutiny of the nation’s courts reveals a judicial system rife with anti-LGBT bias. Within it, discriminatory laws are enforced, queers are often treated with derision, if not outright contempt, and queer criminalizing archetypes are deployed in full force.

				Only seventeen years before its landmark decision in Lawrence v. Texas that struck down sodomy statutes in 2003,9 the Supreme Court upheld laws that criminalized private sexual acts committed by “homosexuals” in the case of Bowers v. Hardwick.10 By finding that “homosexuals” did not have a right to have consensual sex within the privacy of their homes, while refusing to punish the same acts by heterosexuals, the Court in effect ruled that queers as a class of people were worthy of punishment. Adding insult to injury, Chief Justice Warren Burger’s concurring opinion argued that condemnation of “homosexual sodomy,” otherwise known as a “crime against nature,” was “firmly rooted in Judeo-Christian moral and ethical standards” and “millennia of moral teaching.”11 The ruling gave renewed legal weight to the message that queer people are immoral, sinful, and deserving of criminal punishment.

				While the sodomy laws challenged in Bowers were often not or only selectively enforced, they have a lasting, stigmatizing impact that helps strip queer people’s liberty, dignity, and ability to lead full, unencumbered lives.12 In states with sodomy laws, and even in some where they were struck down before Lawrence, sodomy convictions for consensual same-sex acts forced many to register as sex offenders.13 The criminalization of queer sexualities through sodomy laws was also used to deny people employment and the ability to raise their children. In 1995, the Supreme Court of Virginia denied Sharon Bottoms, a working-class white woman, custody of her child based in part on the fact that she is a lesbian and allowed her partner to help her care for her child, noting that “conduct inherent in lesbianism is punishable” as a felony under Virginia’s “crimes against nature” law.14

				Similarly, sumptuary and vagrancy laws served to criminalize people who transgressed gender norms. The law in Chicago, Illinois, forbade “appear[ing] in a public place in a state of nudity, or in a dress not belonging to his or her sex,” while a Toledo, Ohio, law made it illegal for any “perverted person” to appear in clothing belonging to “the opposite” sex.15 In New York, an appeals court upheld Mauricio Archibald’s conviction in 1968 for being a “vagrant” “who . . . [had] his face painted, discolored, covered or concealed, or being otherwise disguised, in a manner calculated to prevent his being identified.” After appearing in a subway station wearing a white evening dress, high-heeled shoes, a blond wig, women’s undergarments, and facial makeup, Archibald was found guilty, despite being neither unemployed nor homeless. The court found the crime to be one of “conceal[ing] his [sic] true gender,” although Archibald’s true transgression may have been winking at the officer.16 As another court declared, “cross-dressing” must be punished because “the desire of concealment of a change of sex by the transsexual is outweighed by the public interest for protection against fraud.”17

				Although for the most part sumptuary laws were struck down by the 1970s, and vagrancy laws were either held unconstitutional or redrafted in the 1970s and 1980s, their effects linger to this day. In 1989, a New Jersey trial court denied a transgender woman the right to change her name, holding that “it is inherently fraudulent for a person who is physically a male to assume an obviously ‘female’ name for the sole purpose of representing himself to future employers and society as a female.”18 In other instances, courts have denied transgender people survivor benefits from their deceased spouse on the grounds that their marriages were either void or based on fraud because the transgender person concealed their “true” identity.19

				The stigma of laws explicitly criminalizing queer identities and sexualities has left an enduring stain on the notion of justice, continuing to inform the treatment of queers in courts, particularly when accused in criminal cases. According to former Philadelphia public defender Abbe Smith, queer criminal defendants “are notoriously badly treated throughout the criminal justice system: police are nasty to them . . . court personnel often mock them; it is the rare judge or magistrate who treats these defendants with dignity or respect.”20 Other attorneys report that transgender people “continue to experience more overt and unabashed bigotry within the legal system than almost any other group” and are routinely denied basic human dignity when referred to by judges as “it.”21 Anonymous surveys conducted by judicial commissions and bar associations to determine the level of bias or prejudice suffered by gay and lesbian court users and employees found that homophobic prejudices continue to permeate courthouses across the country.22

				These studies—though limited because they failed to examine the treatment litigants experienced on the basis of race, gender identity, and class, along with sexual orientation—universally concluded that the majority of gay and lesbian litigants experienced courthouses as hostile and threatening environments, whether in criminal or civil cases. A study of the California state court system in 2001 found that 56 percent of gay and lesbian litigants experienced or observed a “negative comment or action,” and “one out of every five court employees heard derogatory terms, ridicule, snickering, or jokes about gay men or lesbians in open court, with the comments being made most frequently by judges, lawyers, or court employees.”23 A 1997 study by the Lesbian and Gay Law Association of Greater New York (LeGal) similarly found that 56 percent of respondents witnessed bias-related incidents in the courts of the Second Circuit, including “‘gay bashing’ remarks”; “gay jokes,” “express references to ‘homos’”; “‘gay male’ mimicry of the limp wrist genre”; and comments suggesting that Judge Deborah Batts, an “out” Black lesbian federal judge, “looked like a man.”24 A 1998 study of the New Jersey State court system found that 79 percent of gay and lesbian respondents reported observing offensive gestures, disparaging remarks, or offensive jokes. Forty-five percent of gay and lesbian respondents said they observed litigants or witnesses being treated disadvantageously because they were perceived to be gay or lesbian. One gay father reported that “‘the judge wanted to force me to take an HIV test.’” Other reports indicated that women openly identified as lesbians were “treated rudely” in family court. In another case “‘a lawyer, his client and several witnesses used the other litigants’ homosexuality to assert [that] both the defendants and [their] witnesses were alcoholic and sexually promiscuous and predatory.’”25

				Gay and gender-nonconforming people are also repeatedly denied professional, effective, and competent legal services by attorneys who represent them. According to law professor Dean Spade, gender-nonconforming people “consistently report experiencing extreme disrespect when attempting to access legal services, having their cases rejected or ignored by the agencies they turn to, and feeling so unwelcome and humiliated that they often do not return for services.”26 Even well-intentioned legal advocates are often unprepared to skillfully represent LGBT people because they have limited knowledge of their clients’ lived realities. Spade writes of one instance where a criminal defense attorney prevented a judge from sentencing her clients, two transgender women, to a women’s drug treatment facility because the lawyer was under the misapprehension that this was somehow improper, and had failed to discuss gender identity and safety in sex-segregated programs with her clients.27 Lack of information and understanding about the needs and experiences of LGBT litigants poses a particular problem in cases where they are accused of violent crimes. The circumstances of a queer person’s life may include severe discrimination and suffering that could, if presented to a judge or jury by an informed and skilled advocate, mitigate the sentence imposed, particularly in capital cases. The quality of representation provided to LGBT people in criminal cases, many of whom are poor and working class, is further compromised by the lack of resources available to attorneys who represent indigent defendants.

				The presumption of criminality stemming from laws expressly punishing homosexuality and gender nonconformity, courtroom practices further stigmatizing LGBT people, and the promulgation of archetypal narratives that brand queers as deceptive has effectively eroded the credibility of queer people in the court system. Thirty-nine percent of gay and lesbian respondents in the California State survey believed their sexual orientation was used to devalue their credibility.” In one instance “jury members suggested that [a] witness was gay and therefore his testimony could not be trusted,” and another in which a gay respondent said, “I was discredited as a witness because they said I was probably ‘out at a club or something’ before I witnessed the accident.”28

				In Chicago in August 2007 a Black transgender woman named Monica James was charged with attempted murder and a host of other crimes against a white, gay, off-duty police officer. The prosecution deployed the archetype of transgender people as inherently deceptive by asking the jury point blank, “How can you trust this person? He tells you he is a woman; he is clearly a man,” and insisted on referring to James using male pronouns throughout the trial. The state also argued that James’ self-defense claim was “insane” because the off-duty police officer was gay. Owen Daniel-McCarter, an attorney with the Transformative Justice Law Project (TJLP), later remarked, “That argument ignores the intricacies of race and gender . . . in the gay community.” As James explained on the stand, “He [the officer] doesn’t like my kind of faggot.” Ultimately, James was acquitted of the more serious criminal charges, but found guilty of aggravated battery.29

				This hostile and prejudicial environment makes it difficult at best, and sometimes impossible, for queer people to vindicate their rights or be heard in court. This is particularly true in cases involving alleged “sex-related offenses,” in which queer criminalizing archetypes have particular resonance. Respondents to the 1998 LEGAL survey reported “a belief that judges ‘automatically assume[d] a gay man is guilty of any sexual act with which he is charged.’”30 Gay men, transgender women, and gender-nonconforming people are commonly overcharged in connection with sex-related incidents, facing substantial jail time or sex offender registration if convicted.31 Such overcharging, with the accompanying threat of incarceration, can have a coercive effect on queer defendants, who are vulnerable to violence and rape while imprisoned.

				Similarly, the archetypal narrative that casts queers as inherently deceptive undermines LGBT defendants’ ability to challenge sex-related charges based on arrests by undercover officers. In such cases, the word of a queer defendant—already marked as dishonest and perverted—is pitted against the word of law enforcement officers, whose testimony is generally afforded more credibility than that of civilians.

				In light of these circumstances, queer defendants often accept less than equitable guilty pleas to escape the humiliation of defending against such charges and the harsher punishments they risk if convicted after a trial. The acceptance of such deals is also driven by shame, fear of family or community members’ discovery of sexual orientation or gender identity, or simply a desire to put the entire incident behind them. According to Thomas Andrew, a defense attorney in San Antonio, Texas, “‘The biggest problem we are having from the standpoint of wrongfully charged defendants is that 95 percent of them are so embarrassed by the [sex-related] charge . . . they are afraid to fight.”32 Regardless of whether a queer defendant receives a favorable or unfair plea bargain, the arrest and subsequent conviction leaves a mark, in the form of a criminal record, that silently follows many queers for the rest of their lives, impacting employment opportunities, professional licenses, the ability to overcome considerable barriers faced by LGBT people seeking to become foster or adoptive parents, and immigration status. For instance, immigrants can be removed from the United States if “convicted of a crime involving moral turpitude.”33

				The 1994 prosecution of Sean O’Neil, a white transgender man in Colorado Springs, Colorado, illustrates the operation of many criminalizing dynamics in sex-related cases. O’Neil, who was in his late teens, had consensual romantic relationships with four underage teenage girls. One of the girls obtained a restraining order against him for making threatening phone calls. When serving the restraining order, a police officer frisked O’Neil and discovered an identification card bearing the name “Sharon Clark.” The police subsequently obtained a court-ordered gynecological exam that “sexed [O’Neil] as female.” The girls with whom O’Neil had relationships acknowledged that the sex was consensual when they believed he was male. Nonetheless, the girls and their parents claimed it somehow became involuntary after they learned he was transgender and willingly participated in O’Neil’s prosecution.

				Throughout the case, prosecutors deployed the overarching archetypal theme of the deceptive gender transgressor, charging O’Neil with “criminal impersonation” in addition to sexual assault. This framing influenced the judge, who proclaimed during the sentencing hearing, “‘What this case is about is deceit.’” According to Deputy Sheriff Tonye Barreto-Neto, then director of Transgender Officers Protect and Serve (TOPS), the motivations for the prosecutors’ charging decisions were clear: “This case would never ever have been facing 32 years in prison if the issue here wasn’t some homophobia or transphobia. And the fact that Sean anatomically is female, because if it were a 19 year-old boy and 14 year-old girl—and I deal in child abuse and I deal in these cases all the time—they never really get to court. And if they do, they’re misdemeanors.” Facing a minimum sentence of twenty years imprisonment if convicted, O’Neil opted to plead guilty to second-degree sexual assault. His sentencing hearing was attended by a courtroom full of transgender people and other supporters organized by FTM (Female to Male) International. He was ultimately sentenced to three months in a women’s prison and was required to register as a sex offender.34

				In addition to coercive pleas and wrongful convictions, queers facing sex-related charges face disproportionate and excessive sentences. For example, Mathew Limon, who had just turned eighteen, was sentenced in 2002 to serve seventeen years in prison for having oral sex with a fourteen-year-old boy (who was a month shy of fifteen) whom he lived with in a home for developmentally disabled people in Kansas. His sentence was fifteen times longer than it would have been if he had engaged in the same conduct with a fourteen-year-old girl under a “Romeo and Juliet” statute that reduced the punishment for teenagers who engaged in consensual sex with minors of the opposite sex. Notwithstanding the U.S. Supreme Court’s decision in Lawrence, the Kansas Court of Appeals nevertheless upheld Limon’s disproportionately excessive sentence, finding that his punishment was necessary to protect and preserve “traditional sexual mores of society” and to protect “the historical sexual development of children.”35 Fortunately, the Kansas Supreme Court overruled this decision and he was released after spending an additional four years in prison.36

				Limon’s case was not as unusual as it may seem. Queer criminal archetypes all too often influence the sentence upon conviction. For example, in New Jersey, gay men convicted of loitering when suspected of “cruising” in a park were ordered by a judge to undergo psychiatric evaluation. According to a social worker in New Jersey, “Sentencing patterns are clearly stricter [for homosexual sex offenders] than [for] heterosexual sex offenders.”37

				Unfortunately, the same dynamics that serve to criminalize adults in the courts operate to damn LGBT youth in the juvenile system. A study titled Hidden Injustice: Lesbian, Gay, Bisexual and Transgender Youth in Juvenile Courts, completed by the National Center for Lesbian Rights (NCLR), the National Juvenile Defender Center, and Legal Services for Children in 2009 concluded that LGBT youth are “disproportionately charged with and adjudicated for sex offenses in cases that the system typically overlooks when heterosexual youth are involved. Even in cases involving nonsexual offenses, courts sometimes order LGBT youth to submit to . . . sex offender treatment programs based merely on their sexual orientation or gender identity.” The study also found that LGBT youth are unnecessarily and disproportionately detained pending trial, based on the perception of LGBT youth as sexually predatory and on the lack of services and placements for LGBT youth.38

				The pernicious criminalizing effects of queer criminal archetypes in court proceedings are particularly disturbing when examined in the context of cases involving the most severe charges and sentences in the criminal legal system—capital cases.

				Homophobia, Gender Deviance, and the Death Penalty

				Prosecutors have used a defendant’s sexual orientation, gender-nonconforming appearance, or both, to obtain a capital conviction and sentence in a disturbing number of cases. As Howarth suggests, death penalty cases can reveal “the power of law to construct and condemn homosexual identity.”39

				The death penalty, society’s most extreme form of legally sanctioned punishment, is ostensibly reserved for the crimes deemed most heinous by society, particularly murder. In theory, prosecutors only seek the death penalty in cases where individuals have committed an offense considered particularly violent and egregious, such as murdering multiple individuals, torturing before taking a life, or killing a police officer. Although these factors, known as aggravating circumstances, play a role in deciding who is “death eligible”—that is, who can be charged with a capital crime—they by no means determine who will ultimately be charged. Prosecutors exercise considerable discretion when deciding whom to seek to put to death, and jurors and judges have a great deal of latitude in determining who will be killed. Such broad discretion allows for individual and collective biases to permeate these life or death decisions. It is generally accepted that racism and poverty profoundly influence who is tried on capital charges, sentenced, and actually executed.40 Less frequently discussed is the role played by homophobia, sexism, and transphobia, alone or in conjunction with racism and poverty, in decisions to seek and impose the death penalty.

				In capital cases a prosecutor must successfully undertake what should be a morally difficult, ethically complex task of convincing a jury or judge to kill another human being. To succeed, the prosecution must demonize, dehumanize, and “other” the defendant. As sociologist Craig Haney notes, it is more palatable to kill “monsters” or “‘mere animals’” “because they have been excluded from the universe of morally protected entities.”41 The prosecution must also demonstrate the value of the victim’s life in order to persuade the judge or jury to kill in their memory.

				The process of dehumanization required to obtain a death sentence is easier when the defendant is of a different race, class, sexual orientation, and/or gender identity than the jurors or judge. The prosecutor’s task is also greatly facilitated when the accused belongs to a class of people stigmatized as abnormal, violent, sexually degenerate, and pathological. For instance, in many cases defendants of color are tried before all or predominantly white juries, allowing prosecutors to overtly and tacitly play on racist perceptions. Such criminalizing narratives help build a case that people of color kill intentionally, in a particularly cruel and crude manner, and are therefore more deserving of death. Criminalizing archetypes also help to ensure that mitigating factors, such as emotional disturbance or developmental disabilities, are less likely to be considered where defendants of color are concerned. Moreover, the lives of their victims, if they are white, are often portrayed as having greater value. These dynamics illustrate why a Black person is four times more likely to receive the death penalty for killing a white person than if he or she kills a person of the same race, or than a white person who kills a person of any race.42

				Queer people, both of color and white, are also tried before juries comprised primarily of heterosexual, gender-conforming people, whose members often have beliefs that LGBT people are deviant and immoral.43 One study found that jurors in death penalty cases—who must be “death qualified,” or express a willingness to hand down a death sentence—are more likely to possess racist, sexist, and homophobic views,44 and are therefore presumably more likely to be easily swayed by raced and queer criminalizing narratives. As the cases that follow demonstrate, prosecutors’ use of queer criminal archetypes alone or in combination with others rooted in race and class often has deadly consequences.

				Bernina Mata: “The Homicidal Lesbian Man Hater”

				“We are trying to show that [Bernina Mata] has a motive to commit this crime in that she is a hard core lesbian, and that is why she reacted to Mr. Draheim’s behavior in this way.” Thus went the argument advanced by Assistant State’s Attorney Troy Owen in a 1999 capital murder trial in Boone County, Illinois.45

				Mata, a Latina lesbian, stood accused of murdering John Draheim, a white heterosexual man. Mata met Draheim for the very first time at a local bar on the evening of June 26, 1998. After drinking at the bar, they returned to Mata’s apartment.46 Later that night, Draheim was stabbed multiple times in Mata’s bedroom while Mata and her roommate, Russell Grundmeier, were both present. There was evidence to suggest both Mata and Grundmeier committed the murder.

				While both appeared criminally responsible and both took steps to conceal Draheim’s death, prosecutors elected to pursue the death penalty against Mata alone. The State chose to grant Grundmeier, a white man, immunity with respect to the murder and offer him a four-year sentence for the concealment of Draheim’s death in exchange for his testimony against Mata.47 Mata’s race and sexuality undoubtedly played a role in this decision.

				To obtain the death penalty, the State needed to prove there was an aggravating circumstance, but there was very little evidence to prove that Draheim’s murder was particularly heinous. In this case the only aggravator prosecutors could claim under Illinois law was that the murder was committed in a cold, calculated, premeditated manner, pursuant to a preconceived plan. Yet the circumstances of Mata’s encounter with the victim belied the notion that she killed in cold blood. Mata met Draheim only hours before the crime was committed, so there was little time for Mata to have hatched an elaborate scheme to murder him. There was also substantial evidence that Mata was not acting intentionally or rationally at the time of the crime, but was under extreme emotional distress rooted in a long history of abuse. Mata was brutally raped by her stepfather at the age of four, causing injuries so extensive she needed surgery. According to Mata, Draheim tried to rape her at her apartment, causing her to experience flashbacks of the rape by her stepfather. A forensic psychiatrist came to the same conclusion, testifying that Mata suffered from posttraumatic stress disorder stemming from her childhood rape, and was experiencing an episode at the time of the incident. Moreover, considerable evidence indicated Mata was mentally unstable, and had a history of depression, hospitalization, and treatment with psychotropic medication.48

				Faced with a potentially sympathetic defendant, notwithstanding her race and sexual orientation, prosecutors chose to deploy the queer criminal archetype of the homicidal man-hating lesbian, literally arguing that Mata’s lesbianism caused her to kill. According to the prosecutor, Mata killed Draheim because he made an unwanted sexual advance at the bar, allegedly touching her shoulder and thigh. While “a normal heterosexual woman would not be so offended by such conduct as to murder,” this was allegedly a natural response for Mata, described by prosecutors as a hard-core lesbian.49 As in Castillo’s case, this depiction also tapped into the criminalizing racial archetype that frames Latinas as hot tempered, irrational, and prone to “hysterical” violence.

				In support of their theory, the prosecutors sought to introduce evidence of Mata’s lesbianism, stating, “One of our theories is that—this would be the primary theory—that she was infuriated by this conduct because she is a lesbian or she is primarily a lesbian, and we would prove that for her—because she was offended by his behavior, that is this—trying to say this nicely—trying to date her or whatnot, she lured him home under the theory, under the belief he was quote ‘going to get lucky’ and she killed him for that . . . We need to prove as our theory that she is a lesbian.”50

				The State then presented an avalanche of evidence of Mata’s lesbianism at trial. Prosecutors paraded ten witnesses before the jury to testify that Mata was a lesbian. They read the titles of three books removed from her home: The Lesbian Reader, Call Me Lesbian, and Homosexuality. The prosecutors also referenced Mata’s lesbianism on no less than seventeen occasions during their arguments to the jury, making assertions that Mata was “overtly homosexual,” “flaunting” her sexuality, and “proclaiming her sexuality to anyone who would listen.”51 As Ruthann Robson explains, in order to establish the only applicable aggravating factor, the State depicted her in this fashion in an effort to capitalize on jurors’ homophobia and negative stereotypes of lesbians as man haters, and to convince them that Mata acted in a cold, calculated manner.52

				Once again, this led police, prosecutors, and jurors to disregard evidence of culpability on the part of other actors. Grundmeier, the State’s star witness against Mata, testified that Mata was the one who stabbed Draheim, and claimed that she told him hours before the murder that she planned to kill Draheim. Ironically, Grundmeier also directly contradicted the State’s theory as to Mata’s “hard-core” lesbianism, testifying that Mata was his girlfriend, that they had a sexual relationship, and that he was in love with her. He also acknowledged that he was angry when he witnessed what he perceived to be Mata and Draheim flirting together at the bar, and he was jealous and incensed by Draheim’s behavior. Most damningly, Grundmeier admitted that he attacked Draheim moments before he died, struggled with him, and held him down as he was stabbed with Grundmeier’s knife.53

				Nevertheless, the State’s masterful depiction of Mata as a man-hating lesbian, driven by an unquenchable thirst to kill men, was successful. Mata was convicted of capital murder and sentenced to die. Fortunately, her death sentence was commuted to a term of natural life imprisonment by former Illinois governor George Ryan in 2003, along with that of everyone else then on Illinois’ death row. She is currently serving a life sentence, while Grundmeier remains free.

				Mata’s case represents one of the more blatant uses of queer criminal archetypes to prosecute and punish a presumably lesbian defendant. According to death penalty scholar Victor Streib, women who receive death sentences are those who are easily dehumanized because they do not fit into heteronormative standards of womanhood: nurturing, passive, subservient, defenseless, and in need of protection. They, like Wuornos and Mata, are susceptible to being defined by criminalizing narratives painting them as aggressive, violent, sexually promiscuous, and lacking in mothering skills.54 Black women, who by definition are excluded from existing standards of (white) womanhood, are also more likely to fall prey to such tactics. As of 2009 women of color comprised 36 percent of the women on the row. Twenty-three percent were Black, even though African American women make up only 6.4 percent of the general population.55

				Wanda Jean Allen: “Lethal Gender Bender”

				Wanda Jean Allen, a butch African American lesbian, was convicted of killing her lover, Gloria Leathers, in Oklahoma City in 1989. Earlier that tragic day, Allen and Leathers had an argument over a welfare check, and Leathers decided to move out. Leathers subsequently returned to their residence, accompanied by police, to recover her property, and a fight ensued. At the suggestion of one of the officers, Leathers went to the police station. Allen followed her there, and shot her once in the stomach, killing her.

				The State sought the death penalty for Allen on the grounds that she was a continuing threat to society and that she had been convicted of murdering a woman ten years earlier. Both are aggravating factors under Oklahoma law. Prosecutors argued that Allen should be found guilty of Leathers’ murder and sentenced to die on the theory that she acted intentionally as part of a continuing course of domestic violence.

				Allen claimed she acted in self-defense after Leathers slashed her with a gardening rake during the fight at their home earlier that day. According to Allen, when she arrived at the police station, Leathers approached her with the rake in hand, prompting Allen to shoot to protect herself. Allen claimed that she feared Leathers, who had also previously killed a woman in Tulsa, Oklahoma.

				Although there was substantial evidence to undermine Allen’s claims of self-defense, the State nonetheless took the extra step of deploying criminalizing, racist archetypal narratives about gender deviance to defeminize, and thereby dehumanize, Allen in jurors’ eyes in order to secure a capital conviction. In some cases involving actual or perceived lesbians, it is sufficient for the prosecution to allude to the woman’s sexual orientation in order to prejudice her before the jury, as was the case with Mata. In Allen’s case, to do so would undermine the State’s project of valorizing Leathers, who was also a Black lesbian. Instead, the State seized upon Allen’s gender “transgression” to mark her as deviant, distinguish her from Leathers, and justify her death sentence.

				At trial the prosecution highlighted Allen’s butch identity and masculine appearance to accentuate her gender nonconformity. The prosecutors literally argued that Allen was the “man” in the “homosexual relationship” and that she “wore the pants in the family.” They introduced a card she wrote to Leathers, in part to emphasize that she spelled her middle name in a “masculine” way: “G-E-N-E.”56 The State argued that the evidence was relevant to its claim that Allen was “dominant,” and Leathers the passive party, in the relationship, thereby establishing that Allen must have been the aggressor at the time of Leather’s murder. Such arguments, however, were a mere pretext to justify the injection of Allen’s masculine appearance and butch identity into the trial. Judge James F. Lane, dissenting to Allen’s death sentence on appeal, said as much: “I also take exception to the majority finding the evidence the appellant was the ‘man’ in her lesbian relationship has any probative value at all. Were this a case involving a heterosexual couple, the fact that a male defendant was the ‘man’ in the relationship likewise would tell me nothing. I find no proper purpose for this evidence, and believe its only purpose was to present the defendant as less sympathetic to the jury than the victim.”57

				As legal scholar Kendall Thomas argues, the prosecution not only deployed the stock narrative of the “murderous lesbian”—this time turned against her lover instead of a man—as a “homophobic projection,” but also used what Thomas terms a racist projection by injecting the iconic image of Black people in white America as “dangerous” and embodying “deadly hypermasculinity.” Thomas quotes the prosecutor’s argument at Allen’s trial: “She is a hunter when she kills . . . She hunts her victims down and then she kills them,” and concludes that, “by the end of the trial, Allen has been remade into the very figure of black ‘female masculinity.’”58 Capitalizing on Allen’s racialized gender nonconformity served not only to persuade the jury that she was guilty of murder, but also to establish the aggravating circumstance that she was a continuing threat to society who must be executed.

				The State’s exploitation of Allen’s gender identity was never officially condemned or rectified. Despite numerous appeals and a national clemency campaign spearheaded by the National Coalition to Abolish the Death Penalty (NCADP), culminating in the arrest of twenty-eight people (including Reverend Jesse Jackson) for acts of nonviolent civil disobedience outside the facility where Allen was incarcerated and a march opposing her execution attended by hundreds, Allen was killed on January 11, 2001.59

				Allen’s case demonstrates the ways in which homophobic, sexist narratives are deeply embedded in and intertwined with racist narratives in criminal cases. Only the manner in which they are raised may differ. As Thomas notes, “Race can be injected into trials through imagery, even when the word isn’t spoken,”60 whereas prosecutors seeking to exploit a defendant’s sexual orientation or gender nonconformity must often take additional steps to highlight these characteristics. They must actively depict the accused as deviant and verbally describe their difference to the jury in order to tap into their homophobic and transphobic biases. In so doing a prosecutor’s use of prejudicial words and descriptions are documented in court transcripts. The documentation of such arguments (the “textual prejudice”) can provide advocates with opportunities to raise and challenge the bias in courts and the community. Today, the same documentation unfortunately does not often exist in the same transparent ways in cases where racist arguments are nevertheless mobilized to damn defendants of color.

				Jay Wesley Neill: “The Gleeful Gay Killer”

				In 1984, Jay Wesley Neill, a nineteen-year-old white gay man, killed four people and injured three others in the course of an armed bank robbery in Geronimo, Oklahoma. Three of those he killed were white women he worked with at the bank. He repeatedly stabbed them in the head, neck, and abdomen, and attempted to decapitate them. He also killed one white customer and injured three others when he forced them to lay face down on the ground and shot them in the back of the head. The robbery was clearly premeditated: Neill and his lover Robert Grady Johnson purchased weapons and ammunition days beforehand in preparation for the heist. After the robbery, the two flew to San Francisco, where they spent part of the $17,000 in proceeds on hotels, jewelry, clothing, limousines, alcohol, and cocaine.61

				Neill did not contest his guilt at his 1992 trial. In fact, he expressed sincere remorse for his actions, and apologized personally and publicly to several victims and members of their families on the evangelical Christian television program The 700 Club. Neill argued that he should not be executed because he acted under “extreme emotional or mental disturbance,” a mitigating circumstance under Oklahoma law, because he feared Johnson would leave him if he couldn’t purchase the luxury items and narcotics his lover desired. He also introduced evidence of other mitigating circumstances, including severe physical abuse he suffered as a child, which in one instance left him in a coma after his father threw him against the wall, splitting his head open.

				The State countered this evidence by repeatedly highlighting Neill’s sexual orientation, casting him as the archetypal gleeful gay killer. According to Howarth, author of The Geronimo Bank Murders: A Gay Tragedy, both police and prosecutors acted on pernicious stereotypes of gay men throughout the criminal investigation and prosecution, painting Neill as “woman-hating, materialistic, flamboyant, flighty, superficial and selfish.”62

				As was the case in Chinea’s homicide investigation, police played a pivotal role in constructing the narrative ultimately played out in court. The chief inspector of the Oklahoma State Bureau of Investigation reported to the press that he assumed the killer was a gay man because, he claimed, “most cases of overkill . . . the perpetrator turns out to be a homosexual.” According to the Grady County district attorney, the perpetrator had to be gay because “there had to be sexual overtones towards the women. It had to be someone with an emotional problem towards women and (who) needed to feel superior to them.”63 This time, the “homosexual murder” was characterized as an expression of gay men’s inherent, twisted misogyny, and played on perceptions that violence is a natural by-product of depraved “homosexual” relationships.

				At trial, the prosecutors introduced evidence that Neill called one of the bank employees and other women “bitch.” Neighbors were called to testify that Neill was a homosexual who was not religious. Prosecutors also resurrected the ghosts of Leopold and Loeb by introducing the damning specifics of Neill and Johnson’s getaway trip to San Francisco. To this end prosecutors called a limousine driver who testified at trial that he drove the two to “expensive stores,” and to “the gay area of San Francisco” and that they picked up a man at a gay bar and brought him back to their hotel, presumably for sex. The State also introduced evidence of Neill’s and Johnson’s drug use and shopping spree, which involved buying jewelry and matching leather jackets. As Howarth argues, “The prejudice to Neill was not merely the decadence of the story, but the likely abhorrence of the jurors—and the rest of the participants in the trial—to the specifically gay depravity of the story,” which she characterized as a “depraved pilgrimage to a Mecca of gay culture.”64

				At the sentencing hearing, although unnecessary in light of the unquestionably violent and gruesome nature of the crime, the prosecutor nevertheless explicitly cited Neill’s sexual orientation as a justification for imposing the death sentence:

				I want you to think briefly about the man you’re setting [sic] in judgment. . . . I’d like to go through some things that to me depict the true person, what kind of person he is. He is a homosexual. The person you’re sitting in judgment on—disregard Jay Neill. You’re deciding life or death on a person that’s a vowed [sic] homosexual.65

				As Judge Carlos F. Lucero of the Tenth Circuit Court of Appeals deplored when ruling on Neill’s appeal, “The prosecutor deviously and despicably incited the jury with the statement,” noting that it was “susceptible of only one possible interpretation: among other factors, Neill should be put to death because he is gay.”66 Although the appellate court eventually found the prosecutor’s comments to be improper, it did not find that they rendered Neill’s sentence fundamentally unfair. Neill was executed in December 2002.67

				Neill’s case is one of many in which the prosecution’s evocation of a queer criminal archetype is gratuitous given the severity of the crime. Perhaps the State simply wanted to win at all costs. Yet reinforcement of the false notion that gay men are intrinsically selfish, narcissistic, woman hating, and materialistic throughout the public spectacle of a capital trial also serves the larger purpose of further stigmatizing gay men in society.

				Neill’s case is also not alone with respect to prosecutors raising irrelevant evidence of a gay defendant’s sexual orientation merely to damn him or her before the jury. Stanley Lingar was prosecuted for the murder of sixteen-year-old Thomas Scott Allen in Missouri in 1986. During the penalty phase, prosecutors revealed to jurors that Lingar and his codefendant David Smith were engaged in “a homosexual relationship” for the two years preceding the crime. They argued that it was evidence of his “bad character” that the jury was entitled to consider when deciding whether to mete out a death sentence.68 Despite the efforts of Lingar’s defense counsel at the Public Interest Litigation Clinic in Kansas City, Missouri, on appeal, as well as a clemency campaign led by the ACLU Gay Rights Project, Amnesty International, and Queer Watch, Stanley Lingar was executed by the State of Missouri in February 2001.

				Calvin Burdine and Eddie Hartman: “The Sexually Degraded Predators”

				Calvin Burdine, a white gay man, was convicted of killing his lover, W. T. Wise, and sentenced to die in Texas in 1994. His case gained notoriety when the Fifth Circuit Court of Appeals found that his court-appointed attorney was not ineffective per se, and therefore his death sentence could stand, despite the fact that he fell asleep on two to five separate occasions during the course of the trial.69 But something else happened that seems to have escaped most LGBT and anti–death penalty organizations. During the sentencing hearing, the prosecutor evoked the sexually degraded predator archetype in order to tilt the decision against life imprisonment and in favor of execution, arguing that “sending a homosexual to the penitentiary certainly isn’t a very bad punishment for a homosexual.”70 In so doing, he insinuated that sending Burdine, a gay man driven only by sex, to prison—the ultimate queer environment—would constitute a lifelong, pleasurable reward. Death represented the only possibility for real punishment. Not only is this argument sinister in its own right, but it also misrepresents the brutal reality of gay men’s experiences as targets of sexual violence in prison.

				The prosecutor was also able to introduce Burdine’s 1971 conviction for “consensual sodomy” as evidence of “future dangerousness”—another evocation of the sexually degraded predator archetype to suggest Burdine was intrinsically criminal and driven by uncontrollable violent and sexual impulses. Therefore, unless he was put to death, the State argued, society would not be safe. Finally, Burdine’s own attorney was openly homophobic, asserting that gay people have incurable medical or mental problems. He frequently referred to gay men as “tush hogs” and used terms like “fairy” and “queer.”71 Undoubtedly, the defense attorney’s deeply ingrained homophobia contributed to his failure to object to the prosecutor’s arguments, or to argue that three people who openly admitted they were prejudiced against gay people should be removed from the jury.

				Fortunately, Burdine’s conviction was vacated (on grounds other than homophobia) and he agreed to a guilty plea in exchange for a life sentence. Nevertheless, his prosecutor has never been censured for his homophobic statements. Moreover, the prosecutorial framing of Burdine as the archetypal sexually degraded predator has far-reaching consequences beyond the circumstances of his case. Not only does it frame prisons as inherently pleasurable environments for queers, it also serves to undermine complaints made by gay men who are sexually assaulted, fueling the notion that there is no such thing as nonconsensual sex when it comes to gay men.

				The deployment of the sexually degraded predator archetype in order to obtain harsher punishment is not unique to Burdine’s case. The same archetype was used by a North Carolina prosecutor for this very purpose in Eddie Hartman’s capital trial in 1995. Hartman presented evidence at his sentencing hearing that he was sexually abused when he was eight and eleven by older male relatives. Seeking to blunt the impact of this mitigating evidence, the prosecutor injected Hartman’s sexual orientation into the proceedings, specifically asking Hartman’s mother: “Is your son not a homosexual?” When the prosecutor was subsequently asked at a postconviction hearing if he suggested that Hartman’s sexual orientation lessened the impact of the child sexual abuse, he inarticulately responded, “I don’t know if it would or wouldn’t . . . or whether or not he was a homosexual as a child.”72 The prosecutor thus suggested that, because Hartman was gay, he was hypersexual, even as a child, and therefore his sexual abuse may not really have been abuse. The jury did not find the sexual abuse Hartman suffered as a child to be a mitigating factor, and Eddie Hartman was executed in October 2003.

				* * *

				The homophobia and transphobia that permeates the criminal legal system should compel urgent attention—and probably would if these cases did not involve criminal defendants. After all, the purposeful evocation of queer criminal archetypes reveals the State’s willingness to deprive litigants of a fair trial by deliberately discriminating against them on the basis of their real or perceived sexual orientation and gender identity or expression.

				At the same time, the construction and reinforcement of queer criminal archetypes plays into the systemic raced, classed, and gendered devaluation of queer lives in countless other arenas. By painting all queers as ultimately infected with the same violent, sexually degraded, and pathological tendencies, the archetypes reinforce the concept that queers are inherently unworthy of citizenship, parenting, protection against discrimination, and even the right to live in our communities. No amount of distancing ourselves and refusing to be involved in these cases will mitigate the power of queer criminal archetypes. Rather, we must challenge ourselves toward a more complicated analysis of, and more powerful, public responses to, the far-ranging impact of queer criminalizing representations.

			

		

	
		
			
			

			
				5. Caging Deviance

				Prisons as Queer Spaces

				In 1999, Roderick Johnson, a Black gay man, was convicted of possession of cocaine while on probation for ten years for a nonviolent burglary in Texas. Johnson was originally sentenced to a low-security prison, where he was placed in “safe housing” on the basis of his sexual orientation and his “feminine” appearance. After incurring disciplinary infractions for “hoarding” prison clothing, he was transferred to the Allred Unit, a maximum-security prison, in 2000.

				Upon his arrival at Allred, Johnson asked to be placed in safe housing again. His request was denied by prison officials, who told him, “We don’t protect punks [gay men] on this farm.” This was not just an offhanded statement, it was an unequivocal declaration of the truth. Shortly thereafter Johnson was raped and subsequently denied medical attention on the grounds that his injuries did not constitute an emergency. The rape was never investigated. Over the next eighteen months, while housed in Allred’s general population, Johnson was repeatedly raped, masturbated on, bought and sold by other prisoners to perform sexual acts, physically assaulted whenever he refused to engage in coerced sexual activity, and forced to perform “wifely” duties such as cooking, cleaning, and laundry.

				Johnson repeatedly reported the sexual violence he endured, to no avail. He also repeatedly filed Life Endangerment Claims with the Unit Classification Committee (UCC), appearing before the UCC on seven different occasions to request safe housing, transfer to another institution, or protective custody. The UCC denied Johnson’s requests, returning him to his tormentors over and over while claiming there was “insufficient evidence” to substantiate his claims. On one occasion, a UCC member told him, “You ain’t nothing but a dirty little tramp.” Others laughed at him when he sobbed and pleaded for help. At a separate appearance, a member stated, “If you want to be a ‘ho,’ you’ll be treated like a ‘ho,’” while another member told Johnson “I personally believe you like dick,” and suggested that he should be placed in a high security unit where he would “get f—ed all the time.”

				One UCC member advised Johnson that he had no choice but to fight or fuck. Yet, on one occasion when Johnson did resist an assault, he was disciplined, and placed in solitary confinement for fifteen days, “a punishment he says he found even more psychologically traumatic than his daily ordeals on the cellblock.” In another tragic irony, Johnson was disciplined for violating the prison’s ban on sexual activity because he was observed engaging in a sexual act with another inmate—even though he was forced to do so by other prisoners—losing his recreation and commissary privileges for the next forty-five days as a result. His efforts to seek help proved fruitless, and in fact endangered him further, as they earned Johnson the deadly label of “snitch,” making him the subject of repeated threats by other prisoners.

				Johnson caught the attention of the ACLU, who appealed to the Texas Department of Corrections on his behalf. He was ultimately transferred out of Allred before his release. The ACLU went on to represent Johnson in an action against prison officials, alleging that authorities not only knew that Johnson was being raped and allowed the violence to continue, but facilitated such assaults on at least one occasion, when a guard let another prisoner into Johnson’s cell “to be serviced.” Counsel representing the Allred officials countered by accusing Johnson of being manipulative and requesting protective custody to be near another inmate.1 Despite evidence of the rapes and of prison officials’ awareness of the inhumane conditions Johnson survived, a Texas jury ruled in favor of the prison officials.

				Johnson’s case clearly demonstrates that the operation of highly racialized archetypes framing Black gay men as hypersexual, sexually degraded, and therefore unrapeable and unworthy of protection from sexual violence is alive and flourishing inside U.S. prisons. Arguably, prisons and jails are the locations within the criminal legal system in which queers are most visible, and punishment of sexual and gender nonconformity through endemic sexual and physical violence is most obvious and egregious. Given the roots of prisons in the eradication of deviance and imposition of narrow interpretations of Christian values, this should come as no surprise. Prisons have always been steeped in religious morality, seeking to curb those deemed immoral and instill in them the proper rigidly defined sexual and gender roles.

				The Rise of Prisons in the United States

				Penitentiaries, derived from the word penitence—originally imagined as houses for “penitent prostitutes” in eighteenth-century England—were precursors to modern-day prisons. They came into existence in the United States at the end of the eighteenth-century as a reform motivated by growing abhorrence of corporal and capital punishment and appalling jail conditions. Their purpose was to rehabilitate criminals and deter crime by sentencing those convicted of offenses to isolation from unwholesome influences, inculcation with appropriate moral and spiritual values, and to “repent . . . through hard labor, silence, studying the scriptures, and corporal punishment.”2

				In pursuit of these goals, many of the early penitentiaries were built along the lines of utilitarian philosopher Jeremy Bentham’s “panopticon” design, in which prisoners were housed in single cells on a circular tier surrounding a multilevel guard tower. Through the use of lights and blinds penal officials were able to see inside each of the cells, but inmates could not see one another or the guards. According to Foucault, the invisibility of surveillance inherent in this design was “a guarantee of order.” It was also meant to preclude prisoners from engaging in sex with one another. Control of sexual activity thus became one of the central functions of the penitentiary. “Sex was seen as the primary vector for sin, and the best way to address this issue was to prohibit sex in these institutions, both for men and for women.”3

				Although initially men and women were often housed in the same penitentiaries, the creation of separate penal institutions for women became one of the primary goals of reformers concerned about widespread sexual promiscuity and violence in colonial jails. Newly formed women’s penitentiaries were specifically intended to save women’s souls by constraining their sexuality, conduct, and activities to those appropriate to gendered roles as wives and servants.4 Strict regulation of sexualities and gender expressions deemed deviant has thus always been a central feature of imprisonment in the United States.

				Today, the institution of religious, moral, and spiritual values is no longer the primary function of modern prisons, which are almost exclusively built around models of punishment and retribution, with very few meaningful efforts at rehabilitation. Setting out to stop crime, contain vice, and instill good moral habits in the unworthy poor who were perceived, among other things, as sexually degraded, reformers and politicians instead created a uniquely violent and repressive, structurally queer institution.

				Prisons as Queer Spaces

				In many respects, prisons have been negatively cast as queer places. As sex-segregated facilities, they are conceived as locations where homosexuality runs rampant when options for “normal” sexuality are unavailable. Accordingly, any intimacy or sexual expression is branded as “queer” by prison officials, and must be stamped out. This wholesale denial of any and all sexual desire, agency, and identity is, in turn, an essentially queer experience.

				Despite rules banning sex and notwithstanding the reality of endemic physical and sexual violence, many incarcerated men and women engage in consensual, loving, sexual relationships and friendships as a form of resistance to the isolation and violent dehumanization of prisons, as a tool of survival within them, to affirm their humanity, or simply as an exercise of basic human desire. Stephen Donaldson, a former prisoner, activist, and cofounder of Stop Prisoner Rape (later renamed Just Detention International [JDI]), described prisons as the “largest gay ghetto,” acknowledging the existence of consensual sexual relationships in prison.5 He was not the first. For example, Alexander Berkman, an anarchist and political prisoner incarcerated in a Pennsylvania penitentiary for fourteen years beginning in 1892, chronicled both consensual, loving encounters among male prisoners as well as coercive sexual practices in his memoir.6 

				Ultimately, prisons and jails have always served as a breeding ground for a raced, gendered and classed archetypal amalgam of criminality, disease, predation, and out-of-control sexuality. These powerful images are in turn used to control people both inside and outside prison walls. Additionally, prisons are places where deviance from gender and sexual norms is punished through sexual systemic violence, forced segregation, the denial of sexual and gender expression, and failure to provide medically necessary treatment for conditions deemed queer, including hormone therapy and treatment of HIV/AIDS.

				Denial of Sexual Activity and Identity

				In addition to severely restricting freedom of movement, contact with the outside world, and political and spiritual expression, penal institutions closely regulate interactions among prisoners. Currently every state and federal penal institution prohibits all forms of sexual conduct, whether among prisoners or between prisoners and staff. Many state institutions go so far as to “prohibit any conduct that a prisoner may engage in for her own sexual gratification, whether that is masturbation or the use of objects.7 As law professor Alice Ristroph describes, “Each inmate will probably experience prison as a partly sexual punishment, even if he is neither raped nor rapist. . . . He will lose all privacy rights, including any semblance of sexual privacy, as his body is monitored, restrained and regulated.” “To allow a realm of privacy that could include consensual, unmonitored sexual intimacy would allow some of the person to escape unpunished.”8

				The ostensible purpose of such policies is to preserve the safety and security of the staff and inhabitants of the institutions. However, as legal scholar Brenda V. Smith argues, “There is a range of legitimate prisoner interests in allowing sexual expression that do not threaten this core correctional mission of safety and security.”9 The ban on all sexual activity in prisons can therefore be conceived of as serving an underlying, but no less potent, purpose: the eradication, containment, and control of what is perceived as a potential for rampant homosexuality inside prison walls.10

				Historian Regina Kunzel suggests that the reality—or perception—of widespread sex among prisoners, including those identified as heterosexual on the “outside” (who engage in what is characterized as “situational homosexuality”) is perceived as a threat to the presumption of normalcy and immutable character attached to heterosexuality. “Much of what was at stake in the anxiety over homosexuality in prison concerned its potential to reveal heterosexual identity as fragile, unstable, and, itself situational.”11 As a result, in an effort to bolster heterosexuality and stamp out homosexuality, prisons have become locations of magnified policing and punishment of sexual and gender nonconformity.

				In this highly charged and sexualized environment, those who self-identify—or are identified by staff or other prisoners—as queer are subject to increased surveillance, punishment, and isolation. For instance, according to the Transgender Intersex Justice Project (TGIJP) in California, and the Sylvia Rivera Law Project (SRLP) in New York City, prison officials subject transgender and gender-nonconforming prisoners to heightened scrutiny. Transgender women are frequently charged with disciplinary infractions for alleged homosexual activity, even when engaging in acts as innocent as hugging another prisoner.12 Lesbians must hide their identities or suffer punishment—including disciplinary confinement, loss of “good time” (a reduction in sentence in exchange for “good behavior”), and reduced eligibility for parole—for perceived violations of bans on sexual activity. Lesbians and gender-nonconforming women confined in Lansing and Tyron juvenile detention centers in New York State report being singled out and punished for even nonsexual conduct such as writing letters or engaging in flirtatious behavior with other detainees. Devon A., a lesbian detained when she was fifteen and later at seventeen, reported, “If I was talking to another girl, they’d think something sexual was happening. Once I was put on isolation for two weeks, they thought I was getting too close to a female . . . You can’t even interact with your peers.”13 In some instances, institutions go so far as to brand queer prisoners as sex offenders—complete with different colored uniforms—even when their crimes have no component of sexual predation whatsoever.14

				The homophobic policing of prisoner contact is not confined to acts among prisoners, but can also extend to visitors. Prison Legal News, a national publication by and for prisoners, has received numerous reports that penal staff prevent individuals from hugging or holding hands with visitors of the same gender or engaging in other forms of physical affection allowed among straight individuals.15 In Arizona in 2000, Karl Whitmer and his partner William Lyster sued prison officials when Lyster was harassed and threatened by prison officials after the two were observed briefly hugging during a visit. Prison policy expressly prohibited same-sex kissing, embracing, and petting, although no such rules existed for heterosexuals. Lyster was told by a guard, “If that happens again it will be a long time before you see him again.”16 Similarly, officials deny conjugal visits to LGBT prisoners in four of the five states where such visits are allowed because they cannot be legally married, California being the only exception.17

				Policing of same-sex desire and intimacy goes so far as banning gay and lesbian books and periodicals in some prisons. For example, in the early 2000s the Indiana Department of Correction banned all publications containing “blatant homosexual materials,” including the Advocate and Out magazine.18 Efforts to eradicate all forms of activity and expression related to homosexuality can even extend to refusal to allow religious services for LGBT people. In 1984, Metropolitan Community Church, an LGBT-focused ministry, was denied entry into a Michigan facility to provide religious services. Conversely, religious programs that promote heterosexuality and submission to “traditional” gender roles are welcomed and promoted through incentives such as provision of more comfortable housing options in exchange for participation.19

				Sexual Violence

				Since sexual violence is one of the principal weapons of policing and punishing perceived sexual deviance and gender nonconformity on the outside, it may come as no surprise that it’s wielded to even greater effect in the highly controlled and violent environment of modern prisons. Roderick Johnson’s case and similarly horrifying experiences of countless other incarcerated queers illustrate the ways in which sexual violence allows prison authorities to control the queered prison environment as a whole.

				Studies indicate that as many as one in four female prisoners and one in five male prisoners are subjected to some form of sexual violence at the hands of prison staff and other prisoners.20 Numbers vary depending on the methodology used in a study or survey, and many victims do not report instances of sexual violence they endure because they fear retaliation, stigmatization, and isolation. Others fail to report assaults because they have become inured to it after years of abuse and forced sexual encounters. Consequently, reported instances of sexual violence represent only the tip of the iceberg. The most recent surveys completed by the federal Bureau of Justice Statistics (BJS) extrapolated that 60,500 incarcerated adults or 4.5 percent of the prison population were sexually abused in 2007 alone, while 3,220 or 12 percent of youth incarcerated in juvenile detention centers were sexually violated by a staff member (10.3 percent) or another youth within the first twelve months of their admission.21

				While sexual violence is, in many respects, part of the daily prison experience for many inmates–whether they are victims, perpetrators, or forced observers—LGBT people are disproportionately targeted by staff and prisoners. It is now generally accepted by prison officials, experts, sociologists, and prison advocates that prisoners and detainees who are, or perceived to be, gay, transgender, or gender nonconforming are more likely to be sexually assaulted, coerced, and harassed than their heterosexual and gender-conforming counterparts. One study of six male prisons in California in 2007 found that 67 percent of the respondents who identified as LGBT reported having been sexually assaulted by another inmate during their imprisonment, a rate that was fifteen times higher than the rest of the prison population.22 The first national survey of violence in the penal system, conducted by the BJS in 2003, found that sexual orientation was the single greatest determinant of sexual abuse in prisons, with 18.5 percent of homosexual inmates reporting they were sexually assaulted, compared to 2.7 percent of heterosexual prisoners.23 Additionally, it appears that rape victims of all sexualities are subsequently framed as gay and thereby become targets for further violence. According to Bryson Martel, imprisoned in an Arkansas prison for a narcotics-related offense, “You get labeled as a faggot if you get raped. If it gets out and then people know you have been raped, that opens the door for a lot of other predators. Anywhere I was, everybody looked at me like I was a target.”24

				Sexual violence is often used as a tool by staff and prisoners to enforce gender roles and conformity. A male prisoner’s rank in the hierarchical world of prisons is measured by traits stereotypically associated with masculinity, including physical strength and physique, ability to commit acts of violence and self-defense, and the nature of the offense that led to incarceration. As in larger society, masculinity is privileged while traits stereotypically associated with femininity, synonymous with weakness, are devalued. According to Donaldson, “The prison subculture fuses sexual and social roles and assigns prisoners accordingly . . . in my experience confinement institutions are the most sexist (as well as racist) environment in the country, bar none.”25

				Consequently, transgender women and men who are or perceived to be gay or effeminate find themselves at the bottom of the prison hierarchy, and as such become the targets of sexual abuse. According to Bella Christina Borrell, a transgender woman, “Female transgender prisoners are the ultimate target for sexual assault and rape. In this hyper-masculine world, inmates who project feminine characteristics attract unwanted attention and exploitation by others seeking to build up their masculinity by dominating and controlling women.”26 As Alexander Lee, Donaldson, Ristroph, and others suggest, the way to maintain one’s “manhood” in prison is to dominate weaker, less powerful prisoners. Consequently, many prisoners, including some who are openly gay or gender nonconforming, may engage in ruthless acts of sexual or physical violence in order to avoid becoming victims of violence themselves.27 Femininity is not solely ascribed, and punished, based on sexual orientation or gender nonconformity in male institutions; it can also be associated with youthful age, diminutive size, lack of prior prison experience, and the nonviolent nature of one’s offense, rendering other “gender-nonconforming” prisoners likely targets for sexual abuse and victimization.

				The case of Roderick Johnson highlights ways in which penal officials often are complicit and collaborate in sexual violence against prisoners, particularly LGBT prisoners. In some instances, guards promote and foster sexual violence between inmates in order to regulate the prison environment. This creates a system where prison staff are gatekeepers, all too often using sexual violence as a management tool by either allowing or prohibiting it as they wish.28 For instance, according to TGJIP executive director Miss Major, who was incarcerated in a state facility in the late 1970s, transgender women were classified as mentally ill and therefore generally housed in the prison infirmary. Prison officials would at times take them, highly medicated with psychotropic drugs, and place them in cells with violent or troubled male inmates for the night.29 According to Lee, “A Louisiana prison guard described the situation inside as ‘sex and bodies become the coin of the realm,’ where prison staff trade sexual access to some prisoners for favors from other prisoners.”30 Guards may also promote coercive sex to recruit informants, in exchange for payoffs, or to destroy the leadership of an articulate prisoner.31

				The sexual assault and abuse of women, including lesbians and gender-nonconforming individuals, in women’s institutions has not prompted the same degree of attention and outrage as sexual violence in men’s prisons. Yet “sexual abuse and assault of prisoners by prison staff is commonplace and pervasive.”32 It appears that, compared to male prisoners, incarcerated women are more likely to be sexually abused by staff than by other prisoners. One study completed by sociologists Cindy and David Struckman-Johnson found that “41 percent of women prisoners, compared to 8 percent of the men who responded to surveys were victimized by prison staff.”33 Amnesty reports that “lesbians and other women who are seen to transgress gender boundaries are often at heightened risk of torture and ill-treatment” and that “perceived or actual sexual orientation” is “one of four categories that make a female prisoner a more likely target for sexual abuse.”34

				Furthermore, women, including transgender women, suffer from additional forms of sexual degradation and harassment from penal officials who routinely subject them to excessive, abusive, and invasive searches, groping their breasts, buttocks, or genitalia, repeatedly leering at them while they shower, disrobe, or use the bathroom, and generally, in the words of Human Rights Watch (HRW), creating an environment that is “highly sexualized and excessively hostile.”35 Vicki, a transgender woman, informed SRLP that prison guards “frisk as [a] means of harassment, with all their friends watching. After frisking me they say, ‘I need a cigarette now.’” Some transgender women reported being subjected to strip searches and frisks four to five times a day.36 Often such searches are conducted merely to satisfy a guard or medical staff’s curiosity regarding a person’s genitalia, but ostensibly justified as necessary for determination of appropriate placement in sex-segregated facilities. Victoria Schneider, a transgender woman arrested for prostitution in 1996, was subjected to an unnecessary and degrading strip search in the San Francisco County Jail that included an inspection of her genitalia while she was forced to bend over and cough.37 In 2002, a transgender woman of color held at the same facility was ordered by a sheriff to “strip naked, masturbate, and show him her body and dance for his arousal.”38 According to Judy Greenspan, cofounder of Trans/Gender Variant Prison Committee (TIP) in California, transgender men also “face a lot of oppression on the part of guards . . . When they’re strip-searched, many FTMs [female to males] who have had their breasts removed or take hormones are put on display. It’s psychological brutality and they’re demonized.”39

				Beyond violent sexual assault, both men and women prisoners also must often submit to nonconsensual sex acts with guards or with other inmates for safety, to be free from disciplinary punishment or further harassment, or in return for drugs, commissary items, or other survival needs.40 For example, a gay inmate in a male institution who described himself as “a free-world homosexual that looks and acts like a female” reported to HRW that he had no choice but “to hook up with someone that could make them give me a little respect . . . All open Homosexuals are preyed upon and if they don’t choose up they get chosen.”41 As Sunny, a transgender woman in a male prison in New York, told advocates from SRLP, “If you’re not fucking somebody, you’re gonna get fucked by everybody.”42

				The response Roderick Johnson received to his repeated pleas for help illustrates how indifference to the plight of queer prisoners often shown by penal officials derives from beliefs that gay men and transgender women, particularly those of color, are sexually degraded, inviolable, and more likely to be sexual predators than victims. According to Linda McFarlane, deputy director of JDI, “We’ve heard multiple times about officers openly expressing a belief that gay and transgender inmates cannot be raped, that they deserve to be raped due to their mere presence in the environment, or that if they are raped it’s simply not a concern.”43 Carl Shepard, a gay Mississippi man serving time for larceny and a narcotics offense, who was anally raped by his cell mate during a prison lockdown, tried to report the rape to a unit administrator, a major, and a warden. “When those three were questioning me, they actually made fun of me. The major said that I was gay, the sex must have been consensual. He said I got what I deserved.”44 Shepard had previously been denied medical attention even though he was bleeding from his anus. Timothy Tucker, a gay HIV-positive man raped by another male inmate in a federal prison in Virginia, reported, “After I was raped they asked me if I had learned my lesson . . . [Guards] said that since I am gay I should have enjoyed it.”45 An inmate in Florida told HRW, “I have been sexually assaulted twice since being incarcerated. Both times the staff refused to do anything except to lock me up and make accusations that I’m homosexual.”46

				Prisoners and inmates who report sexual violence not only fail to receive protection, they are frequently subject to retaliation from penal officials and other inmates for reporting the abuse. For instance, LGBT victims of sexual violence are often written up for violating the rules banning consensual sex, which leads to disciplinary action. In many institutions, when a prisoner reports he or she was raped, they are placed in solitary confinement under the pretense that penal officials are providing them protection during the investigation. Instead, it sends a message to inmates that reporting the assault will only lead to further punishment. Inadequate grievance procedures also make LGBT prisoners who report the sexual violence vulnerable to future attacks. Amnesty states that “very few [abuses] are reported because of the tremendous stigma involved and because the life expectancy of a ‘snitch’ behind bars is measured in minutes rather than days.”47 As one legal advocate informed SRLP, “My clients have been punched, choked, thrown against walls, threatened with murder, framed with contraband . . . and threatened with all of these acts in retaliation for receiving a letter or a visit from me or my colleagues or for filing a grievance.”48

				The grim reality is that even though prison policies prohibit all sexual activity and violence, in practice prison officials not only allow and count on forcible sex, but use it to reinforce their own authority. Not only is forcible sex currency in prisons, but the prison system itself is predicated upon it. As a result, sexual violence is an entrenched and intractable feature of prison life. Defying efforts to suppress sexuality altogether, it serves the dual purpose of simultaneously queering prisons and punishing queerness and gender deviance. And because prisons are deemed to be queer spaces, it also serves to produce and strengthen queer criminal archetypes.

				Prisons as Mythmaking Institutions

				Equation of the sexual violence that occurs within prisons with homosexuality, combined with the vastly disproportionate representation of people of color, particularly people of African descent, within prison walls, makes for a toxic brew of criminalizing imagery. It fuels and magnifies the mythology that prisons are filled with homosexuals who voraciously and violently rape other prisoners, infecting them with all manner of disease and degradation. Often, the predator is imagined as a Black man or woman, and their unsuspecting victims white heterosexuals. Such imagery is deeply rooted in historical narratives stemming from slavery, framing Black men as violent sexual predators and Black women as sexually degenerate seductresses, whose depravity is further twisted in the context of sex-segregated prisons against members of their own sex. It conveniently contributes to the demonization of criminalized people of color and to the construction of queers as sexually degraded predators and disease spreaders. It also serves as a cover to the very real sexual violence LGBT people experience as part of the highly sexualized and gendered punishment of prisons.

				Myths about women in prison, particularly women of color, are also reproduced within prison mythology. According to historian Estelle B. Freedman, “The racial construction of the aggressive female homosexual”49 was underway by the early twentieth century. Incarcerated African American lesbians were classified as sexual aggressors (read, masculine) who dominated white women prisoners who were considered “normal” (read, passive and feminine) and expected by authorities to “return to” heterosexual expectations upon release. While ample evidence exists to confirm the consensual nature of affectionate and loving, sexual relationships among Black and white women, authorities seeking to pathologize Black women and resurrect the innocence of white women continually portrayed the relationships as the product of hypersexual, predatory Black lesbians preying on white women in prison.

				As Donaldson notes, such misframing “produces verbal atrocities such as the term ‘homosexual rape,’ an offense virtually no incarcerated homosexuals commit.”50 Many sociologists, criminologists, and human rights advocates, including HRW and Amnesty, recognize that the vast majority of those who rape in prison do not identify as, nor are they perceived as, gay. Despite the fact that LGBT people are more often than not the targets of sexual violence, “Numerous judicial decisions, newspaper and magazine stories, and even some scholarly articles describe the threat of ‘predatory homosexuals’ in prison and the problem of ‘homosexual rape.’”51 TV shows, movies, music, and other forms of mass media breathe life into this image by repeatedly raising the specter of the big Black prisoner who makes others their “bitch,” which is in turn consistently wielded as a threat by law enforcement on the outside to secure compliance or elicit information. Such tropes have been regularly depicted in TV shows, such as NYPD Blue, Without a Trace, and Law and Order: Special Victims Unit, or the film The Siege, where the protagonist, an FBI agent, threatens to send a female CIA agent to Rikers Island with the lesbians if she refuses to cooperate.52

				The myth that Black gay men rape and infect Black heterosexual men with HIV in prison, who in turn infect African American women upon their release, is also at play. Kenyon Farrow, director of Queers for Economic Justice, notes that this demonizing discourse about gay sex inside prisons blames gay men of color for bringing about the downfall of Black families and communities through the prison-mediated spread of HIV/AIDS.53 By doing so, it not only reinforces archetypes of queers as deceptive disease spreaders, but also plays into the notion of queers as security threats. In this telling, prisons become primary producers of HIV-positive Black men on the “down low” or “DL” who are released back into the community to infect their wives and girlfriends. But the facts say otherwise. As a CDC study of male Georgia prisoners demonstrated, most HIV-positive prisoners—91 percent of the study prisoners, 86 percent of whom were Black—are infected prior to incarceration.54

				Prison reform efforts have also fueled the propagation of these myths. The debates surrounding the passage of the federal Prison Rape Elimination Act of 2003 (PREA) are a case in point. According to Brenda V. Smith, a member of the Prison Rape Elimination Commission, efforts to pass legislation addressing the issue of prison rape originally focused on sexual assault of women by prison staff, an issue brought to light by reports issued by Amnesty and HRW in the late 1990s.55 However, thus framed the legislation was unable to gather the traction needed for passage. It was only when it was repackaged—limited to studying the issue and proposing national standards, and to include sexual violence committed by prisoners as well as staff—that it began to gain momentum, supported by an eclectic coalition of strange political bedfellows ranging from right-wing groups such as the Hudson Institute, Focus on the Family, and Concerned Women for America to liberal prison reformers.

				The notion of prisons as intrinsically queer spaces—characterized by violent, victimizing, corrupting, and predatory sexuality—played a powerful, but often unexamined, role in framing the issue and driving passage of the bill. Republican congressman Frank R. Wolf, one of the sponsors of the legislation, argued that PREA needed to be passed in order to stem the tide of prison rape, which he argued led to increased transmission of HIV, hepatitis, and other diseases, resulting in a cost to society. Advocates on the right employed narratives of predatory and disease-spreading men of color—particularly Black men—in gangs of “hardened criminals” who rape and spread HIV/AIDS to “weaker” white men who are not hardened criminals, but may sometimes be forced to join white supremacist groups simply to defend themselves.56 Ultimately, to date prison reform efforts have failed to address the real and serious problem of sexual violence in penal institutions as experienced by both LGBT prisoners and heterosexual prisoners, while perpetuating imagery that promotes further criminalization and denial of rights of queers and people of color.

				These myths demonize prisoners while simultaneously avoiding the role of the state in perpetuating the sexual violence that disproportionately affects LGBT people in prison. They also produce images and understandings that are transported into American society, where they loom larger than life, and reinforce the same raced and sexualized archetypes that criminalize queer people outside prison walls on a daily basis.

				Housing and Placement

				The tools for reproduction and repression of prisons as queer spaces are not limited to sexual violence; prisoner housing also serves as a means of policing and punishing sexual and gender deviance.

				In any given institution—minimum, medium, or maximum security—inmates can be placed in the general population, protective custody, or in a punitive segregation unit, otherwise known as solitary confinement or “the hole.” Prison officials have virtually unbridled discretion over placement decisions. Arbitrary and punitive placement of LGBT prisoners in isolation units and medical wings, housing transgender prisoners in sex-segregated units inconsistent with their gender identity or expression, and refusal to grant queer prisoners’ requests for protective custody represent additional forms of punishment visited on those who are or who are perceived to be gay or to transgress the gender binary.

				The impacts of placement decisions are felt most keenly by transgender and gender-nonconforming prisoners. The vast majority of prisoners are placed in male or female institutions based on genitalia. This classification scheme results in the placement of transgender and intersex people, along with others who “are incarcerated in a body that does not match their gender identity,” in facilities housing members of a different gender.57 Within the sexually charged and violent environment of prisons, transgender women placed in men’s prisons are easily identifiable targets, relegated to a “virtual torture chamber” of incessant sexual assault and humiliation at the hands of staff and other prisoners.58 Bianca, an SRLP client, put it this way: “My life is constantly threatened. I just want to get out of here alive.”59

				Archetypes of transgender women as sexually degraded predators underlie some dangerous placement decisions: the main justification proffered for housing people who identify as female in male institutions is that transgender women pose a risk to other women if housed in women’s facilities. Not only is this assumption unsupported by any evidence, but it clearly ignores the reality that placement of transgender women in male facilities creates an overwhelming and known risk of sexual violence to the women themselves. However, framed as sexually degraded, transgender women are considered inviolable, thereby negating the concern for their safety in men’s institutions. Moreover, given the documented widespread and pervasive sexual violence to which transgender women are subjected in male prisons, placement of transgender women in these institutions reflects insistence on conformity with gender assigned at birth, and explicit punishment of those who fail to conform to gender norms.

				“Protection” of queer inmates also quickly transmutes into additional punishment. In all too many instances, transgender and gay individuals at risk of sexual violence are placed in administrative segregation units, also known as ad-seg. The ostensible purpose of such units, particularly those described as protective custody, is to separate vulnerable or at-risk individuals from the general population. In some facilities, individuals in these wings have limited access to other inmates housed in the unit. However, in many other institutions, ad-seg serves as the functional equivalent of solitary confinement, featuring smaller cells and depriving individuals of any meaningful human interaction, access to communal activities, recreational time, religious services, or participation in what few vocational or educational programs are offered. Denial of access to such programs has far-reaching consequences, as their completion may provide opportunities for early release on “good time credits,” and to secure future employment. Additionally, in many respects being housed in protective custody has a stigmatizing effect, branding an individual as queer, weak, or a “snitch,” which can affect a prisoner’s safety in the event of a subsequent transfer into the general population. Most disturbingly, such placement can increase, rather than decrease, the risk of violence to LGBT people in prisons. Lee points out that “prisoners in isolation are also at risk from even more severe abuse by prison staff, because ad-seg prisoners are assumed to be more dangerous and because there are few others around to witness their misconduct.”60 

				While many incarcerated queers, caught in a catch-22, may request housing in ad-seg for their own safety, prison officials will not necessarily grant their request, as Roderick Johnson’s case so painfully demonstrates. Conversely, in many instances LGBT people are given no choice at all in the matter and are automatically placed in segregated units against their will. At other times, transgender inmates are improperly housed in medical wings, based on and reinforcing archetypes that gender-nonconforming people are sick, diseased, and/or mentally ill.61

				Too often, prison and jail officials place transgender and gender-nonconforming individuals in segregation units purportedly designed to punish individuals who violate the rules, or who prison officials claim pose a danger to the safety of others in the general population. Punitive segregation units, also known as special housing or special management units, or in some cases entire institutions, known as super-maximum prisons, confine inmates in single 8 x 10-foot cells for twenty-three hours a day, seven days a week. There are no communal activities whatsoever. Inmates eat in their cells alone, and they are often denied access to television, radio, and in some cases, books and writing instruments. They are also deprived of personal contact and forced to communicate with visitors through a glass window. While housed in their cells, inmates are often deprived of clothing and given jumpsuits only on the rare occasions when transported outside of their cells, shackled at the wrists and ankles.62 Such extreme sensory deprivation experienced in these units produces profound mental deterioration and can cause people to hallucinate, lose the ability to concentrate, and in some cases become “unfit for social interaction” or “essentially catatonic.”63

				In 2000, Miki Ann Dimarco, an intersex woman, was sentenced to five years in the Wyoming Department of Corrections for violating probation for a conviction for check fraud. She was born with what was characterized by medical professionals as “a microphallus or enlarged clitoris.” Upon arrival at the DOC she was evaluated by prison officials, who determined she posed the lowest possible security risk. Prison doctors concluded she posed no sexual threat because “she was not sexually functional as a male.” Nevertheless, Dimarco was placed in the most restrictive, super-maximum security wing of a Wyoming women’s prison, purportedly reserved for the most dangerous prisoners. While housed in this unit for fourteen months, Dimarco had no access to other prisoners, except for two treatment groups that met once a week for one hour. She was denied access to any educational programs. She was forced to eat on her bed or toilet, alone, because her cell had no table or chairs, and was deprived of possessions other female inmates had access to, including makeup, hair picks, tweezers, nail clippers, mirrors, and facial tissue.64

				In some cases, prison and jail officials have segregated from the rest of the prison population groups of people who are or appear to be LGBT. In 2009, prison staff at Fluvanna Women’s Correctional Center in Virginia admitted that officials rounded up women whom they believed to be gay, focusing on those who wore loose-fitting clothes, had short haircuts, or were otherwise gender nonconforming, and housed them in a unit derisively named the “butch wing,” “little boys wing” or “studs wing,” where they were subjected to verbal ridicule and harassment by the staff who would say “here come the little boys.” Prison officials went out of their way to ensure the women had no contact with other prisoners, escorting them wherever they went and arranging for them to eat at a different time from the general population. While prison authorities denied that any such segregation took place, prison guards reported that officials instituted the program to prevent relationships and sexual activity among prisoners. Many isolated in the separate wing reported feeling humiliated and stigmatized. Trina O’Neal, serving time for forgery and drug charges, said, “I have been gay all my life and never have I once felt as degraded, humiliated or questioned my own sexuality, the way I look, etc. until all of this happened.”

				This was not the first instance where prison officials at Fluvanna explicitly policed and punished women’s sexuality. Prisoners reported that many of their number were sent to isolation if found to have violated the “no sex” rule, and that nighttime use of bathrooms was limited, as was the number of hours women were allowed to remain out of their unlocked cells. As Casey Lynn Toney, an incarcerated woman in Fluvanna, stated, “Point blank, this institution is ran [sic] by homophobes, and the rules instated here are based on your sexual preference not what is right or wrong.”65

				Enforcement of Gender Conformity through Prison Regulations

				Beyond placement decisions enforcing gender binaries and punishing gender nonconformity, prisoners’ gender identity and expression are denied and suppressed in innumerable ways through prison regulations.

				First, the criminal legal system as a whole refuses to recognize transgender prisoners’ chosen names and gender identities. As a result, transgender people are routinely referred to by the names assigned to them at birth on their badges, medical records, and other identifying documents throughout their incarceration, and they are addressed by guards and prison officials in a manner dictated by the gender assigned to them at birth. Far worse, many transgender prisoners are called “that,” “it,” “faggot,” and other homophobic and transphobic slurs by prison officials.

				Transgender prisoners are also deprived of access to clothing matching their gender identity. Frequently, transgender women are deprived of bras, even when obviously medically necessary, with potentially serious health consequences. In some circumstances, the mere possession of a bra may subject a prisoner in a male facility to discipline.66 It is also routine for transgender women confined in men’s institutions to be denied makeup and other cosmetics generally provided to other female inmates of the same security classification.67 Transgender men housed in women’s institutions are forced to wear “feminine” attire, a practice they experience as profoundly violative. One transgender man housed in a California prison reported that “at one point I was being made to wear a dress, despite the fact that no one else was forced to. It was just to humiliate me.”68 Moreover, many transgender people report they are forced to groom their beards and cut their hair or nails to conform to traditional male and female gender presentations.

				The rigid enforcement of gender norms, as well as the use of segregation and denial of even basic needs, as a means of regulating prisons as queer spaces, extends to the provision of—or failure to provide—medical care inside penal institutions.

				Denial of Prison Health Care

				The poor quality of health care in U.S. prisons is well documented.69 Where the lives of queers and HIV-positive prisoners, who may or may not be LGBT, are concerned, provision or denial of health care is used as an additional location of punishment through institutional forms of derision, dehumanization, abuse, and erasure of humanity. For instance, the vast majority of state and county penal institutions deny transgender prisoners access to hormone treatment necessary for the maintenance of their gender identity. Although the generally accepted standards of care for what the American Psychiatric Association characterizes as “gender identity disorder” (GID) in the DSM-IV dictate that access to hormone therapy can be medically necessary, penal authorities insist on denying transgender people such treatment on the grounds that it is merely “cosmetic.”70

				In a very few states, and in federal prisons governed by the Bureau of Prisons (BOP), transgender prisoners can receive hormone treatment, albeit under very limited and restrictive conditions. In most cases it is the official policy that prisoners can only continue to receive hormone treatment in prison where they can demonstrate they were prescribed and were taking such medication prior to their incarceration. Not only is this the only condition for which individuals must prove they were receiving treatment prior to incarceration in order to obtain treatment in prison, in many cases, this is an insurmountable obstacle. Due to lack of affordable medical care, absence of insurance coverage for medical treatment related to gender identity, and the discrimination and humiliation transgender people face in the medical establishment, many transgender people are only able to obtain hormones through unregulated means, and therefore have no documentation to prove they were prescribed these medications on the outside.71

				In such cases, despite the presence of physical characteristics evidencing longstanding hormone treatment, as well as prior administrative recognition of medical treatment affirming gender identity by way of legal name changes and adjustments to gender markers on identity documents, transgender inmates are denied medical treatment necessary to maintain their gender identity in prison. Even in instances where an individual is approved for such treatment, it is often provided sporadically, inconsistently, at inappropriate doses, and without accompanying psychological support, thereby endangering transgender inmates’ health and wellbeing. The denial of access to hormone treatment has profound effects, including extreme mental distress and anguish, often leading to an increased likelihood of suicide attempt, as well as depression, heart problems, and irregular blood pressure.72

				Linda Patricia Thompson’s experiences exemplify the trauma many transgender women experience while incarcerated. Prior to her incarceration, Thompson had been living as a woman for a number of years and had legally changed her name. However, she could not afford gender reassignment surgery or medically approved hormone treatment, which would have required approval by two physicians and one psychiatrist to obtain a prescription. She did, however, obtain hormones by other means, and had been taking them continuously for a significant period of time. Once incarcerated, Thompson was housed in a male facility and denied access to hormone treatment. In the throes of the profound depression and psychological distress that ensued, she took matters into her own hands. On two separate occasions she attempted to amputate her own genitalia, “nearly bleeding to death in the process.” According to her attorney, Bruce Bistline, “That sort of self-mutilation is not extraordinary in the transgender prison population. The level of desperation is just that high.”73 The Harry Benjamin Standards of Care for treatment of GID confirm that the rapid withdrawal of hormone therapy can lead to the severe psychiatric symptoms and self-injurious behavior exemplified in Thompson’s case.74 It can also have less catastrophic, but nevertheless distressing physical side effects, leaving incarcerated transgender people “trapped in a netherworld between manhood and womanhood.”75

				Additionally, lack of access to medical treatment unrelated to maintenance of gender identity can have profound effects on transgender prisoners. For instance, transgender women who are incarcerated are disproportionately low-income women of color who also suffer increased risk of diabetes, high blood pressure, sickle cell anemia, and undetected breast cancer due to limited or nonexistent access to medical care on the outside. Transgender people also suffer from long-term health effects of hormone therapy, including an increased risk of cancer, liver damage, depression, hypertension, and diabetes, which are only complicated by irregular or interrupted access to hormone treatment while inside prisons.76 As a result, without proper medical treatment, transgender inmates face severe detrimental health consequences. Unfortunately, neglect and intentional denial of medically necessary treatment to transgender people is but one aspect of the medically mediated punishment of sexual and gender nonconformity within prisons.

				Another is the treatment of prisoners with HIV/AIDS, a health condition inextricably associated with queerness in the public imagination. The turbulent mix of fear, rage, and hysteria characterizing the early years of the HIV/AIDS crisis has been magnified inside the controlled and retributive world of penal institutions. As a result, what Kunzel calls “identifying practices” mark all HIV-positive prisoners—both queer and heterosexual—as criminally different, dangerous, and diseased.77

				At Limestone Correctional Facility in Alabama, the loathing associated with the archetype of the disease spreader embodied in HIV-positive prisoners was distilled into a physical structure—a drafty, leaky warehouse that served as a segregated unit for male prisoners with HIV/AIDS. The prisoners sequestered in this crowded, vermin-infested unit—many of whom were poor and suffered from multiple chronic health conditions—lived, ate, and slept in a situation so wretched that it was characterized as “lethal abandonment.”78

				After a series of staphylococcus infections broke out, the Southern Center for Human Rights (SCHR) filed a class action suit on behalf of the HIV-positive prisoners housed at Limestone against the Alabama Department of Corrections (ADOC) and the private company it contracted with for prison health services. Dr. Stephen Tabet, an infectious disease specialist, reviewed the medical treatment prisoners had received, and concluded that almost all of the forty-three HIV/AIDS-related deaths at Limestone between 1999 and 2003 were “preceded by a failure to provide proper medical care or treatment,” and that most patients died of preventable illnesses. Many who died were malnourished, suffered from “wasting syndrome,” a preventable, AIDS-related involuntary, significant weight loss, chronic diarrhea, or weakness and fever. He also found that coinfections, such as tuberculosis and hepatitis B and C, and opportunistic infections such as Pneumocystis carinii pneumonia, were often simply not diagnosed, or if they were, not appropriately treated. Tabet took particular note of the disproportionate suffering of prisoners with physical disabilities in a setting so hostile to their needs that they had no access to appropriate bathing facilities.79 Despite litigation efforts until 2006, and the ADOC’s termination of its contract with one private medical-care provider, the treatment provided to HIV-positive prisoners at Limestone—while improved as a result of legal action—continued to be problematic.80

				Likewise, Dormitory E in Alabama’s Julia Tutwiler Prison for Women served as a segregated unit for HIV-positive women, where prisoners were subjected not only to involuntary disclosure of their HIV status, but also prohibited from working any jobs or attending any educational and rehabilitative programs, as well as many religious and recreational activities. Years of litigation and organizing efforts by the ACLU and others were necessary before the ADOC abandoned rules prohibiting HIV-positive prisoners’ participation in work-release programs in 2009, but some aspects of segregation of HIV-positive prisoners remain.81

				While Limestone’s segregated unit may have been uniquely Dickensian, and Alabama insisted on segregating prisoners with HIV/AIDS long after many states abandoned the model, the dehumanizing treatment of HIV-positive prisoners remains widespread. And, according to Mary Sylla, founder and director of policy and advocacy for the Center for Health Justice, “HIV treatment in most U.S. prisons and jails lags behind treatment provided in the broader community.”82

				Some jurisdictions require mandatory HIV testing for prisoners, others do not. The Centers for Disease Control and public health advocacy organizations argue that people who are incarcerated should be able to “opt out” of institutional testing programs, begging the question of whether it is truly possible for people whose entire lives are under the control of penal authorities to freely consent to or decline testing without fear of negative consequences. Moreover, anonymous testing, considered a best practice on the outside, is not available inside prisons. Violation of medical confidentiality for prisoners who are tested is commonplace. Waheedah Shabazz-El learned she was HIV-positive during a routine examination while incarcerated in Philadelphia’s Cambria Correctional Center. “The tester blurted out that I was HIV positive in a busy hall area. . . . Everyone walking by could see me. I sobbed and wanted to kill myself.”83

				Once prisoners are diagnosed as HIV-positive their medical care is often erratic and inadequate. For example, the timely and regular provision of HIV combination therapy, commonly known as the cocktail, in which three or more anti-HIV drugs are administered in a specific regimen, is essential to many prisoners with HIV. Failure to administer the medications properly not only impedes the efficacy of treatment, but also can create resistance to the drugs being used. Some prisons do not maintain adequate supplies of HIV medications and run out for weeks at a time.84 In other circumstances, prisoners with HIV/AIDS fail to receive their daily drug regimen due to transfers within the prison system, attendance at court dates, or, ironically, visits to a medical clinic. As Waheedah Shabazz-El reports, “On numerous occasions, I received my medications late.”85

				Antonio O., a thirty-three-year-old, openly gay, HIV-positive man from El Salvador and a lawful permanent resident of the United States, was transferred to the U.S. Immigration and Customs Enforcement’s (ICE) San Pedro Service Processing Center (SPSC) in California after an arrest on a minor drug offense. In 2007, he told HRW that throughout his incarceration he had great difficulty staying on his medication regimen: jailers tried to reduce the number of medications he was taking, and then, upon arrival at SPSC, officials confiscated his medications for several days. “[The guards] look at us as if we’re inferior, not only because we’re gay but because we’re immigrants,” he said. “To them, we’re nothing but maggots from another country that need to be swept out.”86 That same year, Victoria Arellano, a transgender woman detained in SPSC’s facility for men, died shackled to her bed after being denied appropriate HIV/AIDS medication and treatment, despite “increasingly desperate requests for urgent medical attention made by Arellano and [her] fellow detainees as [her] condition deteriorated in the weeks prior to [her] death.” An investigator from HRW, arriving in the wake of Arellano’s death, learned that less than twenty-four hours prior to the visit, more than twenty detainees who witnessed the events leading up to Arellano’s death were transferred out of the Los Angeles area.87 According to one survey, 38 percent of correctional medical-care providers reported that an HIV specialist is never available to prisoners.88 An emphasis on cost cutting usually means significantly lower pay for medical staff in prisons and jail, making it difficult to recruit and retain highly qualified staff. In another cost-cutting move, more than half the states are expanding their use of “telemedicine,” or videoconferencing, for physician consultations with prisoners, further reducing quality of care. Judy Greenspan of the HIV/Hep C in Prison Committee of California Prison Focus notes bluntly that “there’s a lot lost in the translation”89 when a physician peers at the prisoner through a video screen, trying to determine what tests to order based on a digital image and computer records.

				As is the case for queers in general, the stigma associated with HIV-positive status in prison extends beyond punitive segregated housing conditions and denial of appropriate medical care to being subjected to heightened surveillance and punishment. For instance, Joseph Bick, chief medical officer and director of HIV treatment services at the California Medical Facility at Vacaville, acknowledged that HIV-positive prisoners may be punished more severely for sexual activity or fighting, and may be denied access to work and educational opportunities that could lead to reduced sentences.90

				* * *

				Despite the lack of any political power and control over their existence, prisoners, including many who are LGBT, creatively resist the daily onslaught of violence and repression they endure, acting alone or collectively, in open or secretive ways.91 Still, the violence and degradation that are integral to prisoners’ lived experiences demand that we ask ourselves what can be done to prevent the myriad human rights violations perpetrated on millions of people warehoused in U.S. penal institutions.

				Over the past two centuries, reformers, advocates, and activists have waged campaigns to reform prisons—a cause mainstream LGBT groups have largely ignored. Nonetheless, a growing number of progressive queer groups, including SRLP, TGJIP, the Transformative Justice Law Project (TJLP), and Project UNSHACKLE, place the lives and needs of prisoners who are queer in the center of their vision. Working with other advocacy and human rights organizations, they seek to force penal officials to respond to their needs, most recently joining with others in issuing a Call for Change to address sexual violence suffered by queers in prisons.92

				While these ongoing efforts may produce changes for individual prisoners or facilities, systemic and transformative change has proven elusive. The violence and punishment visited on LGBT prisoners “are not anomalies,”93 and they cannot be eradicated through reform. They are deeply embedded in the fabric of the prison system, and perpetuated through queer criminalizing archetypes. Not only have prisons failed to deter crime and produce safety, they are sites where the safety, dignity, and integrity of all prisoners, including LGBT prisoners, are eviscerated, begging the question of whether freedom from violence for LGBT people—indeed, for any community—can be purchased by the continued institutionalization of such inhumanity and brutality.

			

		

	
		
			
			

			
				6. False Promises

				Criminal Legal Responses to Violence against LGBT People

				In March 2002 April Mora, a lesbian teen of African American and Native American descent, was walking to a store in Denver, Colorado, to get a soft drink. A car pulled up behind her and the driver called out, referring disparagingly to Mora as a “dyke.” Two other men jumped from the car, attacked her, and pinned her to the ground. When Mora screamed, one man with a knife cut her tongue, causing blood to gather in her throat. He held a knife to her neck while the other used a razor blade to carve the word “dyke” on her left forearm and “R.I.P.” into the flesh of her stomach. Choking, she fought to get free. The man with the razor cut her face. Before leaving her on the street, both men kicked her in the ribs, telling her she was lucky they hadn’t raped her, and that next time, they would.

				Dazed, injured, and bloodied, Mora walked back home and called her girlfriend, Dominicque Quintana, at school. When Quintana arrived, they called an ambulance and the police. The scene that unfolded when the police arrived both compounded and complicated the homophobic ferocity of the original attack. According to Quintana’s mother, who lived with the two young women, the police immediately wanted to know if Mora and her girlfriend had been fighting, and if they were on drugs. They did not search for the men who attacked Mora, instead insisting that she take a polygraph to prove she was telling the truth.

				After the young women were finally allowed to leave for the hospital, officers remaining on the scene focused their investigation on a “self-infliction of injury” theory. Quintana’s mother later recounted that “the police went into my house and looked for a razor and the tee shirt April had been wearing. The police trashed April and Dominicque’s bedroom in the basement and went through the freezer, too.” Though the health care providers who treated Mora offered to confirm in writing that the injuries she suffered could not have been self-inflicted, the police nevertheless insisted on focusing on Mora rather than on investigating her account of events, thereby foreclosing any opportunity to locate her attackers.1

				Violence against LGBT people at the hands of strangers on the streets and family members in our homes continues to be reported at alarming rates across the country. According to the National Coalition of Anti-Violence Programs (NCAVP), a national network of thirty-five local organizations providing services to and advocating on behalf of LGBT people, in 2008 there were over two thousand instances of homophobic and transphobic violence reported to just thirteen local organizations across the country, representing a 26 percent increase over 2006 figures.2 Homophobic and transphobic violence spans a spectrum from brutal physical attacks such as that experienced by Mora, to pervasive verbal abuse and harassment. While commonplace, physical assaults make up the minority of reported incidents. Nevertheless, the viciousness and impunity of the violence in many instances shocks the conscience, prompts outrage, and spurs demands for action.

				The 1993 rape and murder of Brandon Teena, a transgender man living in Lincoln, Nebraska, memorialized in the Hollywood film Boys Don’t Cry; the highly publicized 2002 beating and strangling of Gwen Araujo, a California transgender woman; the brutal dismemberment of Rashawn Brazell, a young African American gay man from Brooklyn, New York, in 2005; the vicious videotaped beating of Jack Price in Queens, New York, in 2009; and the shooting death of Lateisha Green, an African American transgender woman in Syracuse, New York, the same year, are but a few of the many horrific instances of homophobic and transphobic violence that have galvanized public attention.3 With increasing frequency, transgender and gender-nonconforming people are reporting particularly brutal violence, prompting commemoration of an annual Transgender Day of Remembrance4 and increasingly vocal calls that violence motivated by transphobia and gender nonconformity be addressed. Sadly, despite increased awareness, local, state, and federal legislative efforts, and heightened law enforcement response in some localities, the numbers and intensity of homophobic and transphobic violent incidents have proven intractable.

				Unfortunately, but perhaps not surprisingly given the central role played by the criminal legal system in policing sexual and gender nonconformity, April Mora’s experience with seeking protection and accountability from the police is also not unique. LGBT people across the country consistently report that police often focus on them, rather than their assailants, when they are victims of violence, by questioning their account or blaming them for bringing violence upon themselves. With appalling frequency, LGBT victims of violence are subjected to further homophobic or transphobic verbal or physical abuse at the hands of law enforcement authorities that are charged with protecting them. Often, police refuse to take reports, neglect to classify violence as motivated by anti-LGBT sentiment or as domestic violence, or fail to respond altogether.5 For many LGBT people, and particularly LGBT people of color, immigrants, youth, and criminalized queers, reliance on the police and criminal legal system for safety is simply not an option because of the risk of adverse consequences.

				The same criminalizing archetypes that permeate treatment of queers in other contexts also profoundly inform police approaches to LGBT victims of crime.6 The officers’ response to the attack on Mora indicated that they were more invested in confirming the presumptive criminality of a young woman of color whose gender expression and perceived sexual orientation were at odds with societal norms than investigating a brutal act of violence committed against her. “The detectives were very rude and made me feel uncomfortable, as if we were wasting their time,” Mora said. “I think they’re saying that because I choose to look like this, I deserve it or something. It’s as if—if I want to look like a guy, I should get beat up like a guy.” Mora also noted, “I’m black and Indian, but I look Chicano. I think if we were white, the cops and people would treat us differently.”7

				Violence against LGBT People

				The virulently homophobic and transphobic assault April Mora experienced constitutes what is generally understood to be a hate crime, a term used to describe violence motivated, in whole or in part, by actual or perceived race, color, religion, ethnicity, national origin, sexual orientation, gender, gender identity or expression, or disability. According to the FBI, the majority of identity-related violence is motivated by race, followed by violence based on religion, homophobia, and national origin.8 Indeed, the grisly 1998 murder of James Byrd, Jr., who was beaten and then dragged behind a truck to his death by three white supremacists in Jasper, Texas, remains foremost among iconic representations of present-day manifestations of hate crimes in the United States.

				Recognizing that many forms of violence are motivated by a range of intentions and hostilities, the terms racist, sexist, anti-Semitic, anti-Muslim, and homophobic and transphobic violence are used here in an effort to more accurately describe the phenomena under discussion: the terms bias or hate crime suggest that such violence is motivated entirely by prejudice (presumably irrational) and not informed by historical patterns of dominance and subordination that produce tangible political, social, and economic benefits for majority groups. Regardless of the terminology used or its targets, there is no question that such violence is abhorrent, structural, and pervasive.

				Where violence against LGBT people is concerned, the problem is difficult to quantify for a variety of reasons. Like many forms of gender and sexuality-based violence, it is underreported across the board, and particularly to law enforcement officials.9 Numerous factors may contribute to LGBT individuals’ reluctance to report violence they experience, including fear of retribution by their attackers, and of disclosure of sexual orientation, gender identity, or immigration status, perceptions that police will not take the report seriously, or will blame them for the violence, and participation in informal or criminalized economic activity, including sex work.10 According to the NCAVP, “Because anti-LGBT violence has historically been poorly addressed by law enforcement (and because law enforcement officials remain one of the prime categories of offenders documented by NCAVP each year), it is very often underreported to police even in jurisdictions where relationships between law enforcement and the LGBT population have improved.” As a result, LGBT antiviolence activists and service providers generally agree that much—perhaps even most—harassment and violence against queers is never reported.11

				Moreover, official figures do not even accurately depict the number of incidents that do come to the attention of law enforcement, due to police officers’ failure to adequately and appropriately respond to, classify, document, and report such instances.12 While the FBI issues an annual report that includes data on incidents reported to law enforcement where a motive based on sexual orientation and, more recently, gender identity or expression has been ascribed, it relies on inconsistent, voluntary reporting by a small and unrepresentative number of local law enforcement agencies. In 2007, for example, only 2,025 out of nearly 17,000 law enforcement agencies reported hate crime data to the federal Uniform Crime Reporting Program.13 The most reliable source of national data on anti-LGBT violence is compiled annually by the NCAVP. Although limited by resources and the fluctuating capacity of its member organizations to consistently collect and report data, the NCAVP’s reports document incidents of homophobic and transphobic violence reported directly to its member organizations, including incidents in which victims have declined to report to the police, or where law enforcement refused classification as a hate crime.

				The NCAVP’s 2008 report paints a sobering picture. In addition to an increase of 26 percent over 2006 figures in incidents of vandalism, verbal abuse, and physical abuse, the incidence of sexual assaults reported to be motivated by homophobia and transphobia rose sharply for the third consecutive year. While murders represent only a small fraction of violence experienced by LGBT people, their numbers increased by 28 percent from 2007 to 2008, and, according to the NCAVP, constituted “the highest number of deaths since 1999.”14

				Since racially motivated violence makes up the majority of reported hate crimes, it is not surprising that LGBT people of color are overrepresented among those targeted for homophobic and transphobic violence.15 Transgender people also experience high levels of violence: 12 percent of the total number of reported incidents of violence targeted transgender people, and transgender and gender-nonconforming people report some of the most pervasive and egregious forms of harassment and abuse.16 Even among LGB people who do not identify as transgender, gender nonconformity has been found to be a predictor of both “every day discrimination” and violence.17 Finally, despite the prevailing perception that gay men are “the natural and most frequent targets of homophobic hate crime,” some estimate that one in five lesbians have been assaulted in an antilesbian incident in their lifetimes.18

				No matter which numbers or populations we look at, homophobic and transphobic violence against LGBT people in the United States clearly demands a response. The question is whether responses rooted in a criminal legal system invested in policing and punishing sexual and gender deviance, rather than in community-based accountability and systemic change, are effective in actually preventing and protecting queers from violence.

				The “Hate Crime” Framework

				The predominant response to violence against LGBT people over the past decade has focused on enactment of legislation against hate crimes. In almost all cases, the underlying violation—criminal mischief, harassment, malicious intimidation or threat, vandalism, arson, assault, battery, rape, or murder—is already subject to criminal penalties.19 The addition of provisions specific to motivations for already-criminalized activity is intended to ensure harsher punishment of such offenses and promote law enforcement measures intended—at least in theory—to deter and prevent such violence.

				The precursor to the new generation of hate crime legislation that has evolved over the past decade was a provision of the Civil Rights Act of 1968, intended to provide a remedy for violence directed against people of African descent seeking to exercise constitutional rights such as voting, attending public school, utilizing public accommodations, and serving on juries. A specific response to widespread and systemic forms of racism, this law prohibited the use or threat of force to injure, intimidate, or interfere with a person engaged in constitutionally protected activities based on race, color, religion, or national origin. Where local law enforcement colluded in, condoned, or failed to respond to such acts, the law authorized federal intervention.20

				Eleven years later, in the midst of bitter strife surrounding court-mandated busing to address persistent patterns of racial segregation in public schools, Massachusetts enacted the first post–civil rights era hate crime law. While the law did not name particular protected status categories, “authorities made it clear through aggressive enforcement that it covered racial and religious-based” acts of violence and intimidation.21

				In 1981, the Anti-Defamation League (ADL)22 developed a “model” template for hate crime laws, promoted as an effective response to the problem of harassment, intimidation, and violence based on a victims’ actual or perceived race, religion, or national origin. Sexual orientation and gender were later added to the ADL model. The core feature of the ADL approach is “a ‘penalty-enhancement’ concept: criminal activity motivated by hate is subject to a stiffer sentence” on the grounds that the harm extends beyond the individual, affecting the entire community.23

				The model is based on the theoretical swift and harsh “retribution” for violence directed at any member of a particular group, without reference to historical context, the complexities of intersecting power relations, or consequences to members of other oppressed groups. The powerful appeal of such an approach rests in its implied promise that, by framing communities historically targeted for ongoing harassment and violence as “crime victims,” law enforcement will “be on our side.”

				Major established organizational players in the U.S. civil rights community quickly coalesced around the hate crime framework, including the National Association for the Advancement of Colored People (NAACP), the Leadership Conference on Civil Rights, the Mexican American Legal Defense and Education Fund, the National Urban League, the American-Arab Anti-Discrimination Committee, and other notable organizations. In their view, the new statutes would at once help to educate the public and provide communities with an effective mechanism for holding offenders accountable by ensuring police attention to such violence.

				Among the major liberal mainstream organizations, only the ACLU, generally supportive of hate crime laws, including penalty enhancement provisions, consistently voiced any concern that these laws might prove problematic when implemented. Specifically, ACLU argues that unless carefully crafted, hate crime legislation could have a chilling effect on constitutionally protected speech and freedom of association.24

				In 1982, the National Gay Task Force initiated the first national antiviolence organizing project to document and increase public awareness of violence against lesbian and gay people, and mobilize “community indignation about hate crimes [in order to] finally end the long-ignored epidemic of anti-LGBT violence.” The primary policy tool for bringing about an end to this violence would be “the passage of state and federal laws that recognize LGBT vulnerability to crimes motivated by anti-LGBT hate and prejudice.”25 Other national, state, and local groups representing LGBT communities also quickly embraced the hate crime framework. State hate crime legislation rapidly proliferated, particularly as advocates worked to expand the original list of protected categories to include actual or perceived ethnicity, sexual orientation, mental or physical disability, gender, and gender identity or expression. By late 2009, forty-five states had legislation addressing bias-motivated harassment and violence. Laws vary with regard to protected categories, though most include race, religion, ethnicity, and national origin. Twelve states and the District of Columbia include both gender identity and sexual orientation, while eighteen states only include sexual orientation.26

				Enforcement mechanisms vary within the hate crime template. Most laws authorize enhanced penalties; state statutes may also, or alternatively, require the collection and reporting of hate crimes statistics, mandate training for law enforcement personnel, create a civil cause of action permitting victims to sue for damages, or some combination of these.27

				New federal hate crime laws passed as well, beginning with the 1990 Hate Crimes Statistics Act. Sentencing enhancements were tucked into the much broader 1994 Violent Crime Control and Law Enforcement Act.28 In 2009, the Local Law Enforcement Enhancement Act (LLEEA), also known as the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act, authorized the Department of Justice to assist or, where local authorities are unwilling or unable, take the lead in state and local investigations and prosecutions.

				A push for the creation of specialized law enforcement units to investigate and prosecute hate crimes accompanied the rapid spread and expansion of these laws, a call taken up by many LGBT organizations. Such units now exist in a growing number of locales. In many more community liaisons are charged with educating law enforcement officers about affected communities and facilitating appropriate responses to hate crimes.29

				The passage and enforcement of inclusive hate crime legislation continues to top the agendas of many mainstream LGBT organizations.30 Hate crime laws, advocates tell us, send crucial messages: “That crimes motivated by prejudice are unacceptable,” and “that certain crimes that strike at this country’s core values, such as the freedom to live free of persecution, will be punished and deterred by both enhanced penalties and federal involvement in the investigation and the prosecution of the crime.”31 But if those messages are actually being sent by the many hate crime laws now in place, all too many people, including those in law enforcement, do not appear to be listening.

				Closer examination of the hate crime framework reveals substantive flaws in this approach. A central shortcoming is its exclusive focus on individual acts of violence rather than on dismantling the systemic forces that promote, condone, and facilitate homophobic and transphobic violence. Hate or bias-related violence is portrayed as individualized, ignorant, and aberrant—a criminal departure by individuals and extremist groups from the norms of society, necessitating intensified policing to produce safety. The fact is many of the individuals who engage in such violence are encouraged to do so by mainstream society through promotion of laws, practices, generally accepted prejudices, and religious views. In other words, behavior that is racist, homophobic, transphobic, anti-Semitic, anti-Muslim, and anti-immigrant, and violence against disabled people, does not occur in a political vacuum. And it is not always possible to police the factors that encourage and facilitate it.

				For instance, violence against LGBT people generally increases in the midst of highly visible, homophobic, right-wing political attacks. Michigan saw the largest increase (207 percent) in anti-LGBT incidents reported to NCAVP in 2007, as the state’s attorney general was concluding a three-year campaign against domestic partnership benefits.32 In 2008, during the volatile backlash that accompanied the statewide Yes on Proposition 8 campaign to reverse a California Supreme Court decision permitting same-sex couples to marry, Community United Against Violence (CUAV) reported a large increase in reported anti-LGBT violence.33 Other tensions also produce notable increases in violence against LGBT people who are immigrants or people of color. For example, attacks against South Asian and Middle Eastern LGBT people surged in the aftermath of the anti-Arab and anti-Muslim rhetoric following 9/11.34

				Because they fail to address larger social forces influencing individual acts of violence, and instead focus on harsher punishment of individuals rather than prevention, there is no proactive “protection” in hate crime laws, despite the claims of supporters.35 While the presumed deterrent value of enhanced penalties is advanced as a central argument for the laws, the hate crime statutes currently in place in thirty states and the District of Columbia do not appear to deter much, if any, harassment and violence. More than two decades after the first LGBT embrace of hate crime laws, as NCAVP figures illustrate, violence directed against queers remains a serious problem.

				Even more disturbing is evidence suggesting hate crime laws can contribute to systemic violence against those they are intended to protect. As several progressive queer organizations in New York City point out, “Hate crime laws do not distinguish between oppressed groups and groups with social and institutional power.”36 The American Friends Service Committee (AFSC), a Quaker organization with a long history of active support for LGBT rights, agrees that the neutral wording of hate crime laws “implies a false equivalence [in power] between white people and people of color, between women and men, between queer people and heterosexuals. The situation of these groups is not equivalent, however, and the erasure of this reality in the language of the law should be of profound concern to those who historically have faced violence, subordination, and exclusion in their relationship with the state, particularly with law enforcement authorities.”37 As a result, even well-intentioned hate crime laws can morph in the hands of law enforcement officials into tools used to reinforce old patterns of injustice.

				One example of how this “neutral” language can backfire against the very communities it was intended to protect is an antilynching law passed in South Carolina in 1951 to address the lethal violence of white mobs against people of African descent. A mob is defined as two or more persons, without reference to race. Fifty years later, though Blacks comprise only about 30 percent of the South Carolina population, they represented 63 percent of those charged with “lynching,” defined as “mob” violence that may be minor or lethal. Black youth were disproportionately charged under the statute, even in cases less serious or comparable to those involving whites.38

				While data such as this suggests that it is the case, it is impossible to make categorical statements about whether or not people of color are disproportionately charged under hate crime laws because the necessary research simply doesn’t exist.39 There is no comprehensive data collection and analysis on how many incidents of “hate” violence actually take place, much less reliable data concerning the demographics of the parties involved, the investigation and prosecution of such acts, and their ultimate outcomes. Nevertheless, as legal analyst Terry Maroney writes, “Given both overt and unconscious racism or racial insensitivity on the part of police and prosecutors, it is reasonable to speculate that such persons are quicker to think of anti-white crimes as bias-motivated than so to judge anti-black crimes.”40

				Another incident illustrates the complicated intersections of race, class, sexuality, and immigration status. In the course of representing Terry Phalen, a white gay man who had been subjected to homophobic epithets and beaten by guards in the intake area of Cook County Jail in Illinois in 1999, attorneys for Phalen sought to interview other inmates in the intake area who had witnessed the incident. One man who had seen Phalen’s beating was a poor, Asian immigrant. He was in jail, he said, because he tried to defend himself against two men who had physically assaulted him while uttering an anti-Asian epithet. But according to police reports, the Asian man allegedly approached two gay men, one white and one Black, walking on the street in the middle of the day, holding hands, called them “fags,” and punched the white man in the face. There were no reported witnesses to the events, and none of the parties suffered physical injury. Yet police credited the word of the two gay men over that of the impoverished Asian immigrant, and only arrested him on a battery charge, which they later upgraded to a felony hate crime. However, if the Asian man’s account is true, the actions of the two gay men—who were never charged with any offense—could just as easily fit into the definition of felony hate crime.41

				LGBT people of color do not escape the problematic effects of the hate crime framework. Police profile LGBT people of color, particularly youth, as potential perpetrators of hate crimes in predominantly white, gay urban enclaves. Given prevailing perceptions of LGBT people as predominantly, if not exclusively, white, people of color are perceived by police and residents to be criminally “out of place” in these neighborhoods. Archetypes framing people of color as inherently dangerous and more violently homophobic than whites further contribute to law enforcement targeting, aggressively harassing, stopping, and questioning LGBT people of color about the “legitimacy” of their presence in LGBT-identified areas. For instance, one police official in the Hollywood-Wilcox Division of the LAPD reported that, after a series of hate crimes against transgender women in the area, officers questioned, stopped, and arrested Latina/o and African American youth in the gay-identified West Hollywood area as a “preventive” measure.42

				Ultimately, despite the relatively small number of hate crime convictions, the enforcement of hate crime legislation operates within a larger context, and as such can be twisted into yet another weapon to systematically criminalize people of color, including LGBT people of color.

				Law Enforcement Responses to Anti-LGBT Violence

				The hate crime framework is further compromised by placing primary responsibility for preventing violence in the hands of a criminal legal system that is itself responsible for much of the LGBT violence. As journalist Richard Kim has noted, “It seems improbable that the passage of hate crimes laws would suddenly transform the state into a guardian of gay and lesbian people.”43 Recent NCAVP data underscores the point: the 2008 report concludes that “law enforcement officers remain one of the prime categories of offenders documented by NCAVP each year.”44 Over the past three decades LGBT people have increasingly turned to police and prosecutors for protection, only to be met with responses that further devalue queer lives, sometimes placing victims in greater jeopardy. Nevertheless, resources allocated by hate crime legislation for responding to and reducing violence continue to be directed almost exclusively to the expansion of policing, prosecution, and punishment.

				But instances in which law enforcement–based approaches have failed to address or further contributed to the problem abound. For example, the Anti-Violence Project (AVP) of the Los Angeles Gay and Lesbian Center reported a case in which several youth in a car saw a Latina transgender woman, stopped, and proceeded to beat and stab her. Los Angeles Police Department officers responding to the scene demanded the victim’s driver’s license, which identified her as female, refused to accept it, and insisted that paramedics on the scene examine her genitals. The paramedics did not comply with the demand. Witnesses to the attack alleged the officers inquired in an intimidating fashion about their immigration status.45 As in April Mora’s case, criminalizing archetypes framing transgender and gender-nonconforming people as inherently deceptive and unworthy of protection drove police response, which in turn led the victim and witnesses to refuse to speak further to the police, even though they had information that could have helped identify the assailants.

				Unfortunately, such responses do not appear to be the product of an aberrant few insensitive, untrained officers. Researchers studying police response to violence against LGBT people in Minnesota over a ten-year period described numerous instances of 911 operators failing to send assistance, police mocking and laughing at victims, and officers blaming victims for the violence they experienced. Overall, police engaged in verbal harassment of victims of homophobic and transphobic violence in 32 percent of all incidents in which police responded, although this percentage decreased over time.46

				Such responses are commonplace across the country. Typical is an incident in which an Asian Pacific transgender woman reported a hate crime to police who refused to photograph her injuries. The Internal Affairs Bureau officers to whom she complained told her, “You’re not a victim of violence. If you didn’t tell people you’re a transsexual, people would leave you alone.” Similarly, police responding to a physical attack on two Detroit lesbians at a 2003 party asked them if they were “making out” in front of people and thereby brought the attack on themselves.47

				Nonresponse or inadequate response to homophobic and transphobic violence is also prevalent, reflecting sentiments that queers are unworthy of protection. In one incident Los Angeles police called during a violent assault on an undocumented Latina transgender street vendor reportedly responded by nonchalantly saying, “If they kill her, call us.”48 In another a Latina lesbian and her Black partner experienced vandalism and escalating racist, homophobic, and transphobic harassment by their North Carolina neighbors, including use of slurs such as “nigger,” “spic,” and “dyke,” threats to their six-year-old daughter, the murder of their dog, and damage to their property to the point where it had to be condemned. Yet they were told by police officers responding to repeated requests for assistance that the situation was merely a “neighborly dispute,” and that there wasn’t sufficient “proof” to do anything about the violence they were experiencing.49

				The Minnesota researchers found that “there continues to be a significant percentage of incidents where officers refuse to file a report indicating that a crime has occurred. Over the course of the nine years, on average, officers refused in 31 percent of the cases to file a general incident report.”50 More recent figures compiled by the NCAVP indicate a 27 percent rate of refusal to classify violence against LGBT people as motivated by sexual orientation or gender identity.51

				The Minnesota study also found that, despite deliberate efforts on the part of local LGBT antiviolence activists to build strong relationships with local police departments through education, outreach, sharing information about specific incidents, and advocating on behalf of victims of crime, negative interactions with police continued. More than half of the incidences of violence reported by LGBT people over this period were met with “negative” responses by law enforcement, compared to 20 percent positive responses. Although negative responses decreased by 50 percent over a nine-year period, they still made up the bulk of police-related incidents reported. The authors concluded, “While Minnesota has a reputation as one of the best states in the nation that offers protection against bias-motivated violence and intimidation, we still found low levels of reporting, refusal by police to indicate bias when requested by the victim, and police misconduct against those in the GLBT community.”52

				For almost thirty years, hate crime laws have existed as a kind of untouchable “third rail” of mainstream LGBT politics. In some respects debates around hate crime laws seem to powerfully distill all of the insult, harm, and fear born by queers for centuries. Many LGBT people—especially those who have little ongoing contact or engagement with policing and prison systems and their broader social and economic impacts—respond as if any challenge to these laws is an active betrayal of wounded gay people, an almost intentional reinfliction of murderous violence.

				But it is also becoming apparent to at least some supporters of such legislation that, while data collection, civil remedies, and other provisions might be useful and important in particular contexts, penalty enhancements are largely ineffective. Three prominent transgender advocates hinted as much when they wrote, in 2006, “Including transgender people in hate crime laws does not create a change by enhancing penalties but by educating legislators, the media, the police, and the courts about the violence faced by trans people and by asking the public at large to side with the victims rather the perpetrators of hate.”53 The NCAVP has distanced itself from penalty enhancements over a period of several years, and in 2008, NCAVP affirmed its opposition to enhanced penalties for those convicted of hate crimes.54 In 2009, the Sylvia Rivera Law Project (SRLP), joined by FIERCE, INCITE! Women of Color Against Violence, Queers for Economic Justice (QEJ), Right Rides, the Transgender Intersex Justice Project (TGIJP), and the Transformative Justice Law Project (TJLP), declared their opposition to the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act. Placing their stand within a larger context of opposition to mass incarceration, militarization, and colonialism, they said, “The evidence . . . shows that hate crimes laws and other ‘get tough on crime’ measures do not deter or prevent violence. Increased incarceration does not deter others from committing violent acts motivated by hate, does not rehabilitate those who have committed past acts of hate, and does not make anyone safer.”55

				Domestic Violence in Queer Relationships

				Over the past two decades, in addition to demanding protection from homophobic and transphobic violence at the hands of strangers, LGBT individuals and communities have increasingly sought protection for violence in intimate relationships. Although historically even more invisible than its heterosexual counterpart, the existence of violence in the context of queer relationships is being brought to light by antiviolence advocates working to counter reluctance both within and outside queer communities to recognize it. In so doing they have come up against resistance on the part of LGBT people concerned about feeding negative perceptions of queers as well as resistance on the part of policymakers loathe to appear to be condoning homosexuality by providing protections to victims of violence in homosexual relationships.56 Despite these challenges, by 2008, thirty-seven states provided for civil orders of protection against an intimate partner of the same sex under varying circumstances, although the availability of this remedy in reality varies from judge to judge and jurisdiction to jurisdiction.57

				Fifteen organizations in fourteen jurisdictions across the country provide services to LGBT survivors of domestic violence (DV) and jointly report on the populations they serve in an annual report published by the NCAVP. They define domestic violence as “a pattern of behavior where one partner coerces, dominates, and isolates the other to maintain power and control over their partner.”58 While this is a welcome expansion beyond a domestic violence frame that encompasses only physical abuse in heterosexual relationships, it does not include violence queers experience in other intimate relationships, including at the hands of family members such as parents, siblings, and extended family members, as well as caregivers. A significant proportion of homophobic and transphobic violence takes place within or near our homes, and often represents some of the most brutal violence experienced by LGBT people.59 The widely used term same sex domestic violence, which appears to reflect an effort to shoehorn queer lives into mainstream domestic violence discourse, similarly excludes these experiences of violence, as well as those of transgender people involved in heterosexual relationships. Recognizing that LGBT people, and particularly queer youth and elders, are vulnerable to violence in a multitude of intimate contexts beyond monogamous relationships that mirror heterosexual marriage, many LGBT antiviolence activists use the broader term LGBT domestic violence to reflect this reality and distinguish these experiences from violence experienced at the hands of strangers or public authorities.

				A recent study found, based on a review of the literature, that police are less likely to intervene in domestic violence cases that involve gay or lesbian couples. The study’s authors suggest that failure to do so may be based on homophobia, and on notions that “women cannot be abusers and men cannot be abused.” They also note that such beliefs are likely held not only by law enforcement officers, but also by others who will determine survivors’ success in obtaining safety through in the criminal legal system, including witnesses, health care workers, attorneys, judges, and jurors. As a result, the researchers conclude, lesbian and gay people who experience domestic violence “may not receive equal protection under the law.”60

				This conclusion is unfortunately borne out by the experience of antiviolence programs working with individuals who have experienced LGBT DV. In many cases, despite laws and policies on the books, police and courts fail to appropriately respond. Where they do respond, they often arrest and criminalize both parties, under the theory that LGBT DV is the equivalent of “mutual combat.” According to Amnesty, officers more often than not perceive violence among two women as a “catfight” and urge them to “work it out.” Violence among men is generally treated by law enforcement as a “fair fight,” or somehow an inherent aspect of sexual deviance in gay relationships.61

				In far too many cases, police heap harassment and abuse on top of that already experienced at the hands of an intimate. NCAVP data indicates that, of the 18 percent of cases of LGBT DV reported to affiliates across the country in which the police intervened, police misconduct, including verbal abuse, use of slurs, and physical abuse, was reported in 6 percent. Arrest of survivors in addition to or instead of abusers took place in an additional 6 percent. And, overall reports of police misconduct in DV cases increased by 93 percent in 2008. In Los Angeles, which consistently reports the largest number of LGBT DV cases per year, a misarrest was reported in over 97 percent of cases in 2007: “Frequently both parties are arrested or law enforcement officers threaten to arrest both.”62 Indeed, since 2002 the Los Angeles AVP’s STOP DV program has reported that, notwithstanding ongoing advocacy and law enforcement training, many of their clients continue to be erroneously assessed by the criminal legal system as abusers and mandated to attend batterers’ intervention programs. In fact, this trend is so pronounced that the program consistently runs court-mandated “batterers” groups uniquely for people who are actually survivors of domestic violence, for whom being forced to participate in a group intended for abusers is profoundly retraumatizing. In 2008, reports of misarrests rose by 120 percent outside of Los Angeles.63

				Amnesty also received reports from across the country concerning homophobic and transphobic attitudes in the context of police responses to domestic violence. For instance, one officer responding to LGBT domestic violence in San Antonio was reported to have said, “I know we are supposed to be tolerant, but that’s a bunch of bull, they should all be killed.”64 According to NCAVP, in New York City 16 percent of reported incidents in which police were called to respond to LGBT DV in 2007 “involved some form of police misconduct, ranging from refusal to take a police report to the use of homophobic or transphobic slurs.” In 2008, that figure increased by 800 percent.65

				Suzanna Rose, former director of the St. Louis AVP, describes a call to the organization’s hotline about an incident in which police responded to a 911 call placed by a lesbian being abused by her partner by arresting both women. They proceeded to taunt the victim about her sexuality while she was in jail, and continued to harass her after her release.66 A gay man from Richmond, Virginia, reported to the Equality Virginia AVP:

				During a beating I had to call 911 and have the police come and save my life. When the cops arrived they laughed at me. I was bloody, bruised, crying, and my clothes had been cut and ripped . . . It was by far the worst and most humiliating experience of my life. I will never trust the police again.67

				In some cases, police failure to respond, combined with an absence of alternative community-based responses, can prove deadly. On March 28, 1998, Marc Kajs was shot by his former partner at the restaurant where he worked in Houston, Texas. A lawsuit brought by Kajs’ mother alleged that, although he contacted police to report abuse by the former partner on at least six separate occasions, each time officers failed to file written reports or offer him assistance. On the last occasion Kajs sought help from the police, he ran into a police station at two thirty in the morning while being chased by his former partner, who threatened him in front of a police officer. Kajs told the officer he was frightened, that the man had threatened his life and that of his friends and family members, and asked for protection. The officer gave him an incident number and sent him back out on the street with his abuser, telling him to return the following Monday. Kajs was dead before Monday came around.68

				In many more cases, as with hate crimes, queers feel unable to seek protection from the criminal legal system, fearing ineffective or homophobic responses, disclosure of their sexual orientation or gender identity, or arrest, deportation, loss of custody of children, or other adverse outcomes.69 NCAVP suggests that this is particularly true for LGBT people of color and LGBT immigrants. It is also the case for a substantial number of transgender people. According to NCAVP, “Since police officers were perpetrators in almost half (48 percent) of the incidents of antitransgender violence [in 2000], transgender people are not likely to seek police protection from an abusive partner.” The number of incidents reported to NCAVP member organizations in which police were called decreased by 41 percent in 2008.70

				Abusers use these realities as further weapons of control. CUAV reports one case in which a lesbian abuser, who was a documented U.S. citizen, would tell her partner, an immigrant, that the partner was “a nobody without papers, who owned nothing, and whom nobody would ever believe over an American citizen.” Predictably, when the partner tried to leave, the abuser called the police, claimed that her partner was high and threatening to kill her, and disclosed her partner’s immigration status. Although there was no evidence that the abuser’s partner was intoxicated or violent, the specter of the homicidal lesbian rose up, and melded with the perception of queers as threats to national security. Police arrested the abused partner and took her to jail where she would be picked up by immigration authorities.71

				Not surprisingly, the situation doesn’t much improve once queer survivors of domestic violence reach the courts. As the National Resource Center on Domestic Violence notes, “In the overtly hierarchical structure of the legal system . . . survivors of violence in same-gender/gender variant relationships are not routinely afforded the same protections as those employed to protect privileged heterosexual victims of domestic violence.”72 Not only do queer survivors face generic and pervasive homophobic treatment, but in some jurisdictions courts continue to refuse to enforce existing protections for people who experience LGBT domestic violence on the grounds that they believe doing so would put gay relationships on equal legal footing with heterosexual marriage.73 Further aggravating the situation, the STOP DV program of the Los Angeles AVP reports a lack of awareness among legal professionals regarding domestic partnership law and custody and visitation issues in LGBT relationships, which may lead to hesitation to offer assistance because the issues appear too complicated.74

				Responses to LGBT domestic violence often present additional sites for policing and punishment of gender and sexual deviance. Many LGBT survivors are told by police that the abuse they are experiencing is a natural outcome of their depraved sexual orientation, or are denied protection on officers’ assumption that what is really going on is “kinky sex.” Antiviolence advocates across the country also consistently report that law enforcement officers routinely profile transgender, gender-nonconforming, or more “masculine” people, people of color, immigrants, people with no or limited English proficiency, young people, or working-class people as the perpetrator of violence or abuser in any given situation.75

				In one incident, police called to a fight between a white butch lesbian and her partner in Boston arrested the “very masculine,” larger partner, who sought assistance at a domestic violence shelter on her release.76 In another, a Filipino man beaten on several occasions by his partner, a white U.S. citizen, was arrested by police officers who told him, “You’re not a citizen. We should deport you, you shouldn’t be hitting Americans; you’re not an American.” He was convicted and sentenced by the court to a year of batterers’ counseling.77 In Chicago a Latina lesbian who did not speak English, and had been beaten by her partner over a period of time—during which neighbors repeatedly called the police, to no avail—was ultimately arrested and sentenced to mandatory counseling for abusers because she was unable to communicate with police when they eventually did respond.78

				For transgender women, the problem is endemic. Archetypes of transgender people as deceptive, mentally unstable, and sexually degraded permeate responses to domestic violence committed against them as much as they do other law enforcement activities. A San Antonio woman, who called the police for help when her boyfriend broke a window and some of her personal possessions, was arrested on the mere word of her abuser that she was “bipolar.” A young African American transgender woman living in Los Angeles who repeatedly called police for assistance when her boyfriend was abusive was told each time that there was nothing the officers could do, despite the presence of visible bruises on her body. However, one morning two undercover officers knocked on her door and told her she was under arrest pursuant to an old warrant on a solicitation charge. In 2002, in Washington, DC, a transgender woman choked by her male partner managed to call police only to be arrested, handcuffed, pushed down the stairs, and referred to by male pronouns throughout her subsequent detention. Although charges against her were eventually dismissed, the message was clear: gender “deception” can be met with violence, with no recourse to the law.79

				These experiences are not unusual. Many transgender survivors of domestic violence report that when police do respond to interpersonal violence committed against them, once officers determine that they are transgender, they either simply leave, saying something along the lines of, “Oh guys, it’s a man, forget it,” shift the focus of their investigation to the transgender person, or engage in further abuse. In one case involving parental violence, Candace Walker, a young transgender woman, was shot twice by her father after she disclosed her gender identity to her family. Following the incident, a law enforcement official framed Candace as the threat to the community, stating, “Candy provoked a violent and most likely justified reaction from her father, whose gun shots caused extreme risk of injury or death to people in the community” (emphasis added). Although she fortunately recovered from her injuries, Candace, who, at the time of the incident was attempting to retrieve her belongings after having been kicked out of her home by her family, was subsequently charged with first-degree burglary, taken into custody, and held in solitary confinement for forty days until she was released on $20,000 bail—a reduction from the initial bail assignment of $250,000. Members of a local transgender advocacy organization expressed outrage, stating, “We are appalled that she was ever charged in the first place. Virtually her only ‘crime’ was being a transsexual woman. Charges would never have been brought in a domestic dispute of this nature, especially against the victim in a shooting incident, had she been privileged, straight, white and not transgendered.”80

				As these examples illustrate, society’s almost exclusive reliance on the criminal legal system to address DV exposes LGBT victims to greater violence and leaves many queers without any options at all. Advocates report that transgender and gender-nonconforming queers, LGBT people of color and immigrants, and LGBT youth rarely feel safe seeking law enforcement protection from interpersonal violence. As one survivor put it, “As a woman of color and a lesbian, I really don’t want to take this to the police if I can handle it myself.”81 Another, a fifty-five-year-old white lesbian living in rural Ohio, describes a harrowing incident in which she felt powerless to seek assistance because of the gender policing she believed would be inherent in any law enforcement response:

				During our last fight, Tammy was drunk, she got out her gun, loaded it in front of me, and started calling for the dog. After an hour of begging her to stay away from the dog, she pointed the gun at me. I didn’t call the police because I don’t think they’d know how to handle it. I’m a butch lesbian, I worked at a factory most of my life. Tammy is a tiny little Avon saleswoman.82

				The Network/La Red, a NCAVP affiliate in Boston, reports that a Latina, HIV-positive, undocumented immigrant transgender woman who was repeatedly physically and sexually abused by her partner never called the police because her abuser would tell her that as soon as the police heard she was “illegal” they would arrest her instead.83 Under current legislation, immigrants convicted of domestic violence face deportation, thereby raising the stakes for immigrant queers who experience domestic violence, but fear arrest by responding police.

				As is the case in the context of community violence, some antiviolence advocates claim victory in increasing police responsiveness to violence against LGBT people by working closely with police departments and LGBT liaisons. Increasingly, though, there is a recognition that, in the words of the NCAVP, “all barriers present in both prevention and intervention [for LGBT DV] are rooted in multiple forms of oppression. These attitudes, though often unspoken, are still pervasive in our police departments, court systems, medical centers, shelters, and organizations . . . Policy and legislative change alone will not eliminate these barriers for our communities.”84

				The realities of LGBT survivors point us away from reliance on the criminal legal system. The National Resource Center on Domestic Violence reports that “within some LGBT communities, attention is turning to harm reduction models and finding safer spaces within the community.”85 Ultimately, as in the case of homophobic and transphobic violence, the flaws and false promises of reliance on criminal legal approaches to LGBT domestic violence are becoming increasingly apparent, challenging us to envision new approaches that more effectively ensure our safety in our homes and neighborhoods.

				* * *

				The challenge is to develop bolder justice visions and new frameworks for naming, analyzing, and confronting the myriad forms of individual and systemic violence that not only hurt individuals, but also destabilize entire communities—to shift our focus to our communities, to help them grow stronger, more just, more stable, and more compassionate. LGBT people need to deeply question whether institutions rooted in the control and punishment of people of color, poor people, immigrants, and queers can ever be deployed in the service of LGBT interests without abandoning entire segments of queer communities to continuing state violence. But how do we start to break out of the old frames, confront the inhumanity of criminal archetypes, and begin to open up what Angela Y. Davis calls “new terrains of justice”?86

			

		

	
		
			
			

			
				7. Over the Rainbow

				Where Do We Go from Here?

				In 1998, Matthew Shepard, a twenty-one-year-old, white, middle-class, gay student at the University of Wyoming in Laramie, met two white working-class men, Aaron McKinney and Russell Henderson, in a bar. The men offered him a ride, then robbed, savagely beat, and pistol-whipped him, tied him to a fence along a road outside of town, and left him to die in subzero temperatures. Shepard succumbed to severe head injuries several days later in a hospital. In a quintessential assertion of the “gay panic” defense, McKinney claimed they acted in self-defense in response to an unwanted sexual advance by Shepard. Both McKinney and Henderson were allowed to plead guilty in exchange for life sentences.

				Shepard’s murder brought national and international attention to the reality and severity of homophobic violence in the United States. Thousands attended vigils, rallies, and marches across the country and around the world. Shepard’s death also fueled campaigns for state and federal hate crime laws, and inspired books, movies, and plays constructing and reinforcing narratives focused on the senselessness of homophobic violence, the innocence of its victims, and the monstrousness of its perpetrators. It has been compared to Stonewall as “a watershed moment in civil rights.”1

				Duanna Johnson, by contrast, is relatively unknown. The victim of a videotaped incident of police brutality and an apparently transphobic violent crime, her experience drives the agendas of neither mainstream LGBT organizations nor campaigns against police violence. Black, transgender, and poor, Johnson lived in Memphis, Tennessee. She had been turned away from every shelter in the city because she did not conform to the inflexible gender binary that governs placement in the vast majority of sex-segregated facilities, including emergency housing. Repeatedly refused treatment for drug addiction unless she entered as a man, she also faced deep-seated discrimination in employment based on race, gender, and gender identity.

				In 2008, a decade after Shepard’s murder, Johnson was arrested for prostitution as she walked down the street. There was no alleged client, no exchange of money for sex. She later said she was arrested simply for being transgender in an area where sex work is believed to occur. Taken to the Shelby County Criminal Justice Center for booking, Johnson was seated in the open intake area when Officer Bridges McRae called her “faggot” and “he-she,” demanding she get up for fingerprinting. She refused, telling McRae that wasn’t her name. McRae responded by putting on a pair of gloves, wrapping a pair of handcuffs around his knuckles, and savagely beating Johnson about the face and head while rookie Officer James Swain held her down. Johnson attempted to ward off the blows, and at one point stood up to do so, but almost immediately sat back down. She later recounted, “I mean he hit me so hard . . . the third time it split my skull and I had blood coming out of me. That’s why I jumped up.” McRae hit her again, pepper-sprayed her, pushed her down on the floor, and handcuffed her. A security video captured the entire incident, showing other people in the room, including law enforcement officers, turning away, unwilling to challenge McRae or help Johnson. Johnson later said, “I couldn’t breathe . . . Nobody checked to see if I was OK. My eyes were burning; my skin was burning. I was scared to death . . . I didn’t feel like I was a human being there.”2

				Traditional civil rights leaders and organizations, usually quick to respond to racially charged incidents of police brutality, had nothing to say. In the words of Memphis Commercial Appeal columnist Wendi Thomas, who is African American, “The silence was deafening.” Reverend Dwight Montgomery, president of the Southern Christian Leadership Conference, later told Martin he had not spoken out because he was out of town at the time. He assured her that SCLC was “appalled . . . Duanna as an individual, as a human being, has our support.” But, he added, “I certainly don’t condone transgender or homosexuality.”3

				Even as mainstream LGBT groups used the case to advance hate crime legislation, they were reluctant to confront the police department head on, or the larger systems that criminalized Johnson. Despite mounting evidence of systemic police brutality in Memphis—often inflicted on transgender women, usually involving white officers and Black community members—LGBT groups settled for promises of increased sensitivity training for police officers.4 But no additional training should have been required: officers are already trained to use no more force than necessary under the circumstances, and there were already laws in place to hold the officers accountable. Local prosecutors just never filed charges against either of the officers, a discretionary decision that would never be remedied by the existence of hate crime laws.

				In November 2008 McRae was indicted on a single federal count of depriving Johnson of her constitutional rights through excessive force, using a federal civil rights statute already on the books.5 Swain, still on probation, was fired immediately after the incident. He later died under circumstances ruled a suicide. McRae was suspended, pending an administrative hearing, and later fired. Johnson availed herself of existing civil remedies, filing a lawsuit against the police department, but never lived to see her day in court. Just days after the November 2008 election brought the first Black president to the White House, Johnson became the third Black transgender woman to be murdered in Memphis over two years. She was shot execution-style under suspicious circumstances by three male assailants who have yet to be apprehended.

				Casey Lanham, a member of Perpetual Transition, a Memphis support group for transgender people, reported that when the case first came to light, transgender women of color were highly vocal and visible in local organizing. But over time, the dynamics shifted. According to Lanham, “A large part of what went unspoken in these meetings is just how much the white collars wanted to hide from the accusation of ‘prostitute,’ . . . They wanted to present a good image for PR in order to win people over.”6

				Although he supports hate crime laws, Lanham acknowledges that “a law could be very helpful to someone like me . . . white, affluent, with resources at my disposal and connections. But how does having the law in place help someone who otherwise remains invisible? How would a hate crimes bill realistically protect someone like Duanna Johnson?”7 As Tobi Hill-Meyer of COLAGE (Children of Lesbians and Gays Everywhere) pointed out at a 2008 commemoration of the national Transgender Day of Remembrance, in response to Johnson’s beating and the murders of several other transgender women that year:

				Sentencing enhancements won’t get police to investigate crimes they don’t take seriously to begin with. They won’t stop police from harassing trans women on the street because they assume all trans women are sex workers. They won’t have any effect against police officers who believe they won’t be held accountable. They won’t sway the minds of jurors who think ‘I killed her because she was trans’ is an adequate excuse. Sentencing enhancements will allow them to dole out harsher punishments against the people they think are more deserving. And we already know that the legal system sees people of color, women, sex workers, immigrants, and the homeless as more deserving of punishment.8

				Eventually, centering Duanna Johnson’s experience led many Tennessee activists away from hate crime legislation as “the” answer. The Tennessee Transgender Political Coalition began to explore broader, structural changes, calling on “business people who refuse to hire transgender people to open their doors immediately to transgender workers so that there are alternatives to working on the streets; shelters that routinely turn away transgender people who are seeking help to open their doors so that transgender people do not have to live on the streets; religious leaders who preach intolerance . . . to cease immediately and begin preaching messages of love and acceptance.”9

				Justice for Duanna Johnson and countless other LGBT people requires that efforts to eradicate discrimination go beyond Fortune 500 companies to shelters, welfare offices, and drug treatment programs, and ensure that public and private institutions are held accountable.10 It also demands critical examination of the role played by the criminal legal system in queer lives. It requires that we envision and nurture approaches to safety that do not rely on and strengthen a system that is built on and perpetuates systemic violence against queer people—particularly the most marginalized among us. This is the kind of transformational change that could have prevented the violence against both Duanna Johnson and Matthew Shepard.

				Turning a queer eye to the evolution of police and prisons from colonial times to the present reveals the scope and impacts of “law and order” agendas—not just on LGBT people, but more broadly on all communities disproportionately impacted by policing and punishment. It reveals that these impacts are intrinsic to a criminal legal system that evolved from oppressive institutions. Even well-intentioned measures aimed at mitigating harms have a chilling way of morphing into new, often worse, forms of violence, begging the question of whether the criminal legal system can ever be sufficiently “reformed” to produce justice for LGBT people, or anyone else.

				Queer experiences are mediated in part through deep-seated archetypal narratives that rear their ugly heads at every stage of the criminal legal system. Often melding with and reinforcing equally powerful narratives rooted in white supremacy, patriarchy, and xenophobia, they drive racialized, often violent, policing and punishment of sexual and gender nonconformity by law enforcement agents, judges, juries, and prisons. While the use of these archetypal narratives by the machinery of the state is often grotesque, their chronic, low-grade presence in daily conversations about crime, safety, and justice for LGBT people is no less deadly.

				Yet as LGBT movements have institutionalized, visions of queer liberation have been tamed into a narrow rhetoric of equality within existing systems rather than challenges to the systemic violence and oppression they produce.11 As Urvashi Vaid, a former National Gay and Lesbian Task Force (NGLTF) director, acknowledges, “The goal of winning mainstream tolerance . . . differs from the goal of winning liberation or changing social institutions in lasting, long-term ways.”12 Within this frame, anyone who is perceived as not “respectable” enough is seen to be undermining LGBT access to power, and therefore expendable. Ruthann Robson puts it bluntly: “LGBT rights” agendas are premised on an understanding that “distance from criminality is a necessary condition of equality.”13

				No doubt there are many reasons for the inexorable mainstream pressure to separate from criminalized queers. As one advocate remarked, “It’s easy to draw the line there—we don’t do criminal stuff.”14 But, the reality is that queer criminalizing archetypes stick to all of us like unwanted burrs, no matter how much distance we try to put between “us” and “them.” The choice to pursue strategies that rely on increased policing and punishment to produce safety for queers requires a leap of faith that the system can and will be able to distinguish between the “good” or reputable gay, lesbian, or transgender victim and the “bad,” presumptively criminalized queers. Such faith is deeply misplaced.

				Fortunately, that is far from the only choice. Over the past decade, there has been a groundswell of local grassroots organizing efforts centering the experiences of queer people of color, transgender people, queer youth, LGBT immigrants, and other members of our communities who continue to be criminalized. These locally based groups led by community members work at the intersections of state violence, economic justice, and community safety and take holistic, multi-issue approaches reflective of their constituents’ lived experiences. Many are loosely affiliated into national networks intended to share, amplify and build on local work. Recognizing the ongoing role of the state as a primary perpetrator of violence in the lives of many LGBT people, they prioritize both individual and systemic challenges to the criminal legal system, as well as the development of alternative, community-based responses to violence.

				Confronting Policing of Sex and Gender

				Over the past two decades, mainstream LGBT resistance to law enforcement violence has significantly decreased, and when it does occur it often focuses exclusively on the policing of gay men’s sexuality. This narrow, stand-alone “gay” framework has in some instances allowed for simultaneous support of aggressive policing of so-called real criminals (read, people of color, poor people, and immigrants) and resistance to discriminatory policing only when more privileged members of LGBT communities are in its sights. This limits—in some cases, eliminates altogether—possibilities for solidarity, deeper connections, and concrete collaborations between mainstream LGBT groups and other groups impacted by policing.

				Many LGBT advocates are reluctant to tackle issues of police misconduct even within this narrow frame, as it often raises the issue of public sex, which has become today’s LGBT movement’s “dirty little secret,” shunned by those focused on proving entitlement to acceptance by mainstream society. As the Advocate once noted, “Most activists in the gay community are embarrassed about the issue of public sex. Some reluctantly acknowledge that media accounts of gay men being arrested for having sex in public damage society’s perceptions of gays while painting an inaccurate picture of how most gays conduct themselves.”15

				Beyond the policing of gay sex, some groups have explicitly included homophobic and transphobic violence by police officers within the concept of hate crimes, while simultaneously forging links with larger anti–police brutality movements. For instance, Transaction, a partnership between CUAV and the Bay Area Police Watch Project of the Ella Baker Center for Human Rights, organized around police abuse of transgender people in the city’s Mission and Tenderloin districts, while also building critical understanding of policing of gender and sexual nonconformity among “traditional” anti–police brutality activists, and demonstrating solidarity with communities of color struggling against race-based policing.16 Similarly, Chicago’s Gay Liberation Network, formerly known as the Chicago Anti-Bashing Network, has consistently called attention to police brutality against LGBT people as part of its organizing against hate crimes, while also participating in larger anti–police brutality organizing efforts.

				In many instances such groups are painfully aware of the contradictions of calling for increased policing of homophobic and transphobic violence while recognizing that law enforcement officers are among the primary perpetrators of such violence. Sharon Stapel, the executive director of the New York City–based affiliate of the NCAVP, acknowledges that, although their role as advocates for survivors of homophobic violence often leads them to call for prosecutions, “we do so with the full knowledge that we are bringing the arm of the state down on a defendant who is likely poor, of color, trans, queer, or all of these things, while at the same time decrying the general policies and structure of the criminal justice system.”17

				A number of grassroots groups, many of them led by LGBT people of color, have been advancing a more comprehensive framework for queer resistance to policing. The Audre Lorde Project (ALP), the nation’s first Lesbian, Gay, Bisexual, Two-Spirit, Trans and Gender Non-Conforming People of Color center for community organizing, started a Working Group on Police Violence (WGPV) in 1997 “in response to a rash of street violence, repressive state violence tactics, an increase of police harassment, and brutality, and the ‘Quality of Life’ policies of the Giuliani administration.” In addition to organizing around individual cases of police misconduct against LGBT people, WGPV worked in coalition with other people of color-led organizations locally, and with multiracial allies nationally, to challenge the systemic nature of state violence, including the “war on terror.” Now called the Safe Outside the System Collective (S.O.S.), it continues to call attention to street sweeps and police violence outside bars patronized by gender-nonconforming LGBT people of color.18

				Under the slogan “The Rebellion Is Not Over!” in 2000, FIERCE began organizing a sustained response to increased policing and mass arrests of youth of color on New York City’s Christopher Street Pier as the area underwent redevelopment. Over a ten-year period, FIERCE members surveyed hundreds of queer youth who frequented the Pier about police harassment and abuse, produced Fenced Out, a film about the impacts of gentrification in the historic West Village, and engaged in youth-led organizing and direct action around the impacts of quality of life policing on queer youth of color. The organization has mounted a highly successful campaign to build a LGBT youth center in the West Village, secured a spot on the local planning commission, and issued a white paper on maintaining safe spaces for LGBTQ youth. FIERCE conducts “know your rights” trainings for queer youth of color, co-organizes a “copwatch” with ALP during annual Pride celebrations, and advocates, along with the Sylvia Rivera Law Project (SRLP) and other local groups, for changes to the NYPD Patrol Guide to address police misconduct against transgender people. FIERCE has also played a central role in the national Right to the City Alliance, which works to develop a united response to gentrification and urban displacement.19

				In rare instances, LGBT activists have taken responsibility for challenging the intensified and often abusive policing that accompanies gentrification—by both queers and straight people—of urban neighborhoods predominantly inhabited by low-income people and people of color. For instance, Queer to the Left (Q2L), a multiracial, grassroots group of LGBT folks, joined neighborhood groups in campaigning against the increasing police misconduct accompanying the gentrification of the Uptown neighborhood of Chicago and advocated for building low-income housing in the area. Q2L activists played a key role in highlighting and countering the systemic changes in zoning laws, lending patterns, and housing markets that facilitate gentrification to the detriment of existing residents, and in challenging calls for intensified policing of youth of color in the area by incoming residents, both queer and straight.

				These organizing efforts and countless others like them have challenged the predominant framing of homophobic policing, insisting on bringing to the center the experiences of transgender people, queers of color, homeless LGBT people, sex workers, queer youth, and other LGBT people targeted and disproportionately impacted by policing practices. Employing direct action and advocacy, and building bridges with larger anti–police brutality and racial justice movements, they also encourage us to envision proactive and positive alternatives to criminal legal responses to violence.

				Organizing for Safe Communities

				A Statement on Gender Violence and the Prison Industrial Complex, issued by Critical Resistance, a national network of prison abolitionists, and INCITE! Women of Color Against Violence, emphasizes that recognition of the role played by the criminal legal system in perpetrating and failing to protect people from violence compels us to prioritize development of community-based alternatives.20 Such a charge is not without challenges. In an increasingly atomized society, there are many questions about the meaning, resilience, and sustainability of communities, and their ability to bear the long-term responsibility of preventing and intervening in situations of violence. We cannot take communities for granted, nor can we idealize them; often the very families, neighborhoods, and networks we rely on to address violence internalize and reflect the very systems of oppression that drive the criminal legal system. Developing alternative, concrete, and successful responses to violence against queers is nothing less than a Herculean task, requiring substantial transformation of our relationships and communities. Our capacity to envision and take responsibility for a world without police and prisons has been stifled; it is a world many of us simply cannot imagine. Yet it is also one we can’t afford not to build—our safety and security depend on it.

				Several groups have taken up the challenge. For instance, ALP’s S.O.S. Collective has developed a Safe Neighborhood campaign, empowering community members to take proactive measures to prevent violence, intervene when violent situations arise, and build stronger relationships between LGBT people of color and their communities. S.O.S. members have recruited and trained restaurants, schools, churches, community organizations, and businesses to become “Safe Spaces” for LGBT people of color. Safe Spaces agree to be visibly identified as places that provide an affirming environment for queer community members, and to prevent and intervene in racist, sexist, homophobic, and transphobic violence. Some Safe Spaces also agree to be Safe Havens, providing sanctuary to LGBT people experiencing violence. S.O.S. also organizes “Safe Parties,” community forums, and an annual Safe Neighborhood Summit at which community members share visions and skills for reducing homophobic and transphobic violence by both police and community members.

				Arriving at similar visions and strategies from a different perspective, a number of antiviolence organizations have also begun to work toward developing community-based responses. For instance, after thirty years as a traditional antiviolence service organization, noting that rates of violence were not decreasing significantly, CUAV set out “to build the power of our communities to transform violence and oppression, and to transform ourselves along the way,” while continuing to support survivors of violence, sometimes through advocacy within existing systems for those who elect to use them.21 CUAV’s Safety Lab series brings community members together to develop, discuss, and experiment with concrete mechanisms to create community safety, accountability, and healing without relying on police or criminal legal systems.

				In response to calls for concrete strategies for addressing domestic and sexual violence in communities of color, queer, and immigrant communities, California-based Creative Interventions (CI) formed in 2004 and has since documented dozens of instances in which ordinary people have collectively responded to violence without involving the police. CI has also supported eighteen interventions over a two-year period, and developed a toolkit for individuals and groups seeking to develop their own community-based responses, advancing strategies aimed at promoting the healthy transformation of all people involved, including survivors, people doing harm, and their larger communities.22

				Prison Solidarity

				During the 1970s and 80s, Gay Community News, a radical weekly newspaper out of Boston, had a Prisoner Project, which published letters and columns from LGBT prisoners and articles on prison-related issues, facilitated correspondence with queer prisoners through pen-pal ads, provided prisoners with books and free subscriptions to GCN, and, along with NGLTF, successfully sued for prisoners’ right to receive gay publications.23 As Linda Evans, a lesbian former political prisoner and now an organizer with All of Us or None, a national group of prisoners and formerly incarcerated people, noted in the early 1990s, “It’s important . . . to be concerned about all prisoners, and . . . especially important for the lesbian and gay movement to . . . combat attacks on lesbian and gay prisoners and support all prisoners with AIDS.”24 A variety of models for action exist, ranging from the publication of Out of Time, the longest-running lesbian publication for prisoners, published by Out of Control: Lesbians in Support of Women Political Prisoners, to the work of several chapters of ACT UP, which advocated for prisoner-led AIDS education and access to prevention tools and medical treatment.25 In Wisconsin, for example, ACT UP chapters conducted an air-drop of condoms on the Waupun Correctional Institution to protest the institution’s refusal to distribute condoms in the facility.26 Additionally, the ACLU, the National Center for Lesbian Rights (NCLR), and Lambda Legal have litigated on behalf of LGBT people behind bars, including challenging the denial of access to hormone therapies.27

				Organizations led by transgender people, including the Sylvia Rivera Law Project (SRLP) in New York, the Transgender Intersex Justice Project (TGIJP) in California, and the newly created Transformative Justice Law Project (TJLP) in Chicago are mounting formidable campaigns on issues affecting transgender prisoners. SRLP, a unique law collective representing transgender people of color and low-income transgender people in a wide range of legal matters, documented the experiences of transgender prisoners in a ground-breaking 2006 report, It’s War in Here. Both SRLP and TGIJP are advised by a committee of currently and formerly incarcerated transgender people.28 While advocating for the rights of individual transgender prisoners, they also challenge the sexual and gender violence of prisons more broadly, and highlight factors that contribute to high levels of poverty, criminalization, and incarceration of transgender people.

				Queers Resisting the Death Penalty

				The tragic death of Matthew Shepard not only served as a catalyst to spur the passage of hate crime legislation, it also prompted debate and action around the use of capital punishment. Shortly after the decision to bring capital charges against Shepard’s accused killers was announced, Queer Watch, a national network of radical gay activists, launched a campaign opposing the death penalty for Shepard’s murderers, and called on prominent national lesbian and gay organizations to do the same. QW feared that the “heated emotions surrounding Shepard’s killing . . . have driven some gay people to seek revenge, rather than justice.” QW member Bill Dobbs characterized support for the death penalty as “tantamount to killing in the name of the gay community.”29

				By contrast, the conservative gay Log Cabin Republicans (LCR) hailed the decision, arguing that a death sentence in these cases was necessary to insure that “gay Americans receive full justice under the laws of this country, without exception,”30 illustrating the pitfalls of relying on a fatally flawed criminal legal system to advance LGBT rights. Meanwhile, the Human Rights Campaign, one of the largest lesbian and gay organizations in the United States, remained silent. Later, HRC spokesperson Wayne Besson stated, “We [HRC] don’t have a policy on the death penalty. . . . And we don’t see it as a particularly gay issue.”31

				Determined to counter the LCR position, leaders from Astraea National Lesbian Action Foundation, Gay Men of African Descent, Lambda Legal Defense, Lesbian and Gay Community Services Center of New York, ACLU Lesbian and Gay Rights Project, International Gay and Lesbian Human Rights Commission (IGLHRC), Latina/o LGBT Organization, NCLR, NGLTF, New York City Gay & Lesbian Anti-Violence Project (now known simply as NYC AVP), and OutFront Minnesota, also publicly announced their collective opposition to the death penalty in Shepard’s murder prosecution, and in all cases. Julie Dorf, then executive director of IGLHRC, asserted, “Human rights are not a euphemism for gay rights. We cannot pick and choose human rights.”32 Michael Bronski, author and public intellectual, later said, “In a very direct, visceral way, HRC and other gay groups—many of which used the murder as an extraordinarily effective fundraising tool—set the mechanism of the death penalty in motion. Whether someone gets a death sentence is, to a large degree, the whim of the judge and jury, so the publicity surrounding a case is an enormous factor. . . . Is capital punishment a gay issue? Now it is.”33

				Clearly, abolition of the death penalty is a queer issue. But LGBT activists must move beyond issuing statements and press releases to mounting active campaigns. For example, in 2003, Mark Kleinschmidt, a gay attorney with the Center on Death Penalty Litigation in North Carolina, now the first openly gay mayor of Chapel Hill, spearheaded a campaign to save Eddie Hartman from execution, which succeeded in gathering a thousand postcards urging North Carolina governor Mike Easley to commute Hartman’s sentence at the annual Durham PrideFest. Q2L promoted a national letter-writing campaign, and secured the endorsement of LGBT organizations across the country (including HRC) for an ad published in local queer and alternative newspapers, as well as the Raleigh News and Observer, the state’s most-read daily paper, asking, “Is the Fact You Are Gay Relevant to Whether You Should Live or Die?” Opposition to Hartman’s execution garnered media attention across the state, prompting the Charlotte Observer to publish an editorial asking the governor to stay Hartman’s execution, citing the prosecution’s use of homophobia at trial. While the campaign did not carry the day, and Hartman was executed, these organizing efforts suggest the remarkable potential for bringing a powerful queer voice to the abolition movement—a voice not limited to cases in which defendants are LGBT, or identified by prosecutors as such. Q2L, for instance, joined the successful campaign to commute the sentences of all prisoners on death row in Illinois in 2002, mounting a letter-writing campaign in LGBT communities, holding a press conference, and publishing an ad in a gay newspaper calling on the LGBT community to “Come Out against the Death Penalty and in Support of Justice.”34

				Even as some LGBT organizations begin to educate and mobilize their memberships around the issue, many more possibilities exist for anti–death penalty groups and queers to work together to develop campaigns that illustrate how the death penalty is built on criminalizing archetypes and jointly advocate for its abolition.

				Disentangling from the Criminal Legal System

				Progressive voices rejecting “get tough on crime” approaches and challenging the contradictions of increasing reliance on a criminal legal system to prevent violence have only grown louder in recent years. In 2000, Carolina Cordero Dyer, then an ALP board member, penned a Newsday op-ed calling on queer communities to work to create “effective ways to reduce violence against our communities without relying on enhanced criminalization.”35 The American Friends Service Committee’s faith-based challenge to hate crime laws, In a Time of Broken Bones: A Call for Dialogue on Hate Violence and the Limitations of Hate Crimes Legislation, published in 2001, came out strongly against increased penalties and called for new visions of “healing justice.”36 In 2009, SRLP, FIERCE, ALP, Queers for Economic Justice, and the Peter Cicchino Youth Project publicly declined to support the New York State Gender Employment Non-Discrimination Act because it included a hate crimes provision. The groups stated that “by supporting longer periods of incarceration and putting a more threatening weapon in the state’s hands, this kind of legislation places an enormous amount of faith in our deeply flawed, transphobic, and racist criminal legal system.”37

				While the functional silencing of critiques of the hate crime framework within much of the mainstream movement continues, doors are beginning to open. Although, as an organization providing support to victims of homophobic and transphobic violence, NYC AVP, as part of a national coalition, supported the 2009 federal hate crime legislation, Stapel points out the law is not about prevention. The challenge she poses to herself and other LGBT activists is, “Why are we having the conversation we are being handed?”38

				Where Do We Go from Here? Multi-Issue, Nationally Linked Community-Based Organizing

				Increasingly, progressive queer activists and groups are having very different conversations about larger issues of systemic racism, poverty, and mass incarceration in the United States and globally. A growing number of these groups are forming national networks, at times ephemeral and at others more permanent, to bring their voices to national spaces and debates.

				A series of gatherings at the Barnard College Center for Research on Women dubbed Desiring Change advanced the premise that “movements . . . that are organized around single issues cannot provide the starting point for a larger allied movement. . . . We need to change the way that change itself is made.” Organizers noted that “individuals live at the intersection of race, class, gender and sexuality so that the issues are not separable,” but LGBT movements largely do not articulate connections between them. Emphasizing that sexuality is often dropped from progressive organizing, even as “the political right maintains a laser-like intensity on sex,” Desiring Change also highlighted positive articulations of sexuality to counter narratives of sexual “deviance” and repression that deeply inform queer criminalizing archetypes.39

				LGBT groups that participated in Desiring Change work on a broad array of issues, including criminal justice, immigrant rights, health, racial justice, reproductive justice, and sexual rights, emphasizing community-based empowerment and organizing. They observed that, while national LGBT organizations “have a great deal of visibility . . . they are not necessarily addressing the range of issues concerning most LGBT people.”40 Although groups cited numerous challenges to cross-issue organizing—including financial and human resources, decreased visibility, and developing deeper understandings of connections across issues—they strongly advocate multi-issue, multistrategy organizing firmly located within larger movements for justice.

				Similar conversations have continued through Building a Queer Left, an initiative facilitated by Queers for Economic Justice, which is “building a national coalition of progressive, grassroots LGBT organizations who make economic and racial justice central to their work.” The initiative challenges the “narrow definition of what constitutes a ‘gay issue,’” expanding it to include the impacts of the “war on drugs,” prisons, policing of queer communities, and increased policing of immigrant communities.41

				Transforming Justice, a network of people organizing around cycles of poverty, discrimination, violence, criminalization, gender policing, and imprisonment in transgender and gender-nonconforming communities, came together in 2007 for a ground-breaking conference documented in a video called “Make It Happen.” Since then, Transforming Justice has facilitated participation of grassroots organizations in broader national conversations around policing, prisons, and social justice, centering the leadership of transgender and gender-nonconforming people directly targeted by imprisonment and poverty.42

				Project UNSHACKLE (Uniting a Network on Sentencing and HIV/AIDS with Community Knowledge Leading Our Efforts), an initiative of the Community HIV/AIDS Mobilization Project,43 works at the intersections of what it characterizes as the “twin epidemics of mass incarceration and HIV,” bridging existing work around HIV prevention and treatment and challenges to mass incarceration and injustices within the prison system. Ultimately, UNSHACKLE seeks to take the issue of HIV/AIDS out of a single-issue or medicalized framework, and place it squarely within a community-based approach that recognizes and addresses the multiple and interlocking factors that drive the epidemic and responses to it. Former campaign coordinator Laura McTighe points out that “everything comes into focus at the intersection of HIV and mass incarceration: race, class, gender, health care systems, housing, transportation . . . so you can’t just pick one apart.” UNSHACKLE underscores the ways in which current policies not only target and destabilize particular communities but increase vulnerability to HIV/AIDS.

				Reflecting on the continuing HIV/AIDS crisis, Kenyon Farrow says, “We will never test our way out of the epidemic . . . we will never see the end of this if we aren’t thinking about the role massive imprisonment plays in creating conditions that drive the epidemic in communities.”44 Accordingly, “access to prevention tools, like condoms, in prison is a critical HIV prevention strategy.” But so is work to change U.S. drug policy “so that less people are going into prison and people have the support they need when they’re released.”45

				In pursuit of these goals, UNSHACKLE has successfully leveraged national attention to local projects, such as ACT UP Philadelphia’s successful 2006 campaign, led by Waheedah Shabazz-El, a formerly incarcerated HIV-positive African American woman, to ensure condom distribution within the city’s jail system. UNSHACKLE has also offered national support to Women With A Vision, a lesbian of color–led New Orleans grassroots harm reduction organization challenging the use of Louisiana’s “crimes against nature” law to require people who solicit “deviant sexual conduct”—generally interpreted to mean oral and anal sex—to register as sex offenders for ten years following their conviction, a requirement not imposed on people charged with soliciting other types of sexual conduct. The law has predictably disproportionate impacts on gay and transgender sex workers. Local organizing efforts have focused on challenging increased enforcement of the law in the context of what many have characterized as racial “cleansing” of post-Katrina New Orleans, and highlighting its devastating impacts on the lives of countless New Orleans residents.46

				* * *

				This is by no means an exhaustive catalog of the innovative organizing springing up in communities throughout the country; nor are the examples highlighted here the limits of possibility. There are no easy, one-size-fits-all answers to the question of how best to move forward—and no single vision of what change could ultimately look like. For those not already familiar with these issues, there are many points of entry to participating in and shaping conversations around queers and criminal justice.

				All of these efforts help advance visions of justice that involve diverting resources from war, prison construction, the revolving door criminal legal system, and increasingly militarized police forces toward education, drug treatment, employment programs, community centers, and other initiatives that will strengthen communities and produce safety for all. A growing number of them envision and work toward abolition of prisons and police as we currently know them.47 The challenge is not only to tackle the punishment of sexual and gender deviance through the criminal legal system, but also to call into question and challenge the multiple and interlocking systems of inequality that remain, even as formal forms of discrimination begin to fall. We must build and work toward a vision of communities where all LGBT people are free from violence and responsible to each other and to the broader communities of which we are part.

				This is the future of a truly progressive queer movement.
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