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Introduction

[T]he most prominent cases of political disobedience in the United States and Europe today […] arise in connection with protests against globalization. These protests are increasingly difficult to cast as liberal efforts to protect fundamental rights against overreaching governments. (Markovits, 2005: 1901)

The following work proposes new theoretical perspectives on political disobedience. In recent times, acts of political disobedience have returned to the political scene, especially in France, where activists have increasingly used the term “civic disobedience” to designate their actions. This shift in wording is motivated by the desire to mark a distance from the well-known concept of “civil disobedience”. However, until now, the specificity of the term “civic disobedience” has not been sufficiently explored. For the most part, it is employed intuitively and still lacks a proper conceptualisation. This is precisely what this work intends to do. In a second step, this work builds on this new approach and offers an alternative theory of political disobedience to the dominant liberal conceptualisation.1

1Traditional perceptions of civil disobedience through famous historical figures

Habitually, the idea of civil disobedience is associated with well-known historical figures. The expression “civil disobedience” is attributed to the American transcendentalist Henry David Thoreau. In 1846, Thoreau refused to pay his taxes in protest at the practice of slavery and the American war in Mexico. After having spent one night in prison, he was released when his aunt volunteered to pay what he owed to the State. In 1848, Thoreau delivered a series of lectures entitled On the Relation of the Individual to the State, which were published a year later under the title Resistance to Civil Government (Dillman, 2001). Yet, it is only after the death of Thoreau that the title was changed to On the Duty of Civil Disobedience. The editor decided on this change after having found the expression “civil disobedience” in Thoreau’s epistolary correspondence (Refalo, 2007: 16).

In this now canonical text Thoreau argues that there is a moral conscience, a higher law that is superior to positive rule. He believed that the individual stands in permanent conflict with society and that the community is responsible for alienating individuals. Sceptical of collective action, Thoreau favoured a type of minimal government. In his essay on civil disobedience, he argues “that government is best which governs least,” only to then go further by stating “that government is best which governs not at all”, (Thoreau et al., 2004: 63) a liberal point of view close to libertarianism or right-wing anarchism.

In the twentieth century, Mahatma Gandhi popularised the concept of non-violent resistance (Gandhi, 1961) commonly referred to as “civil disobedience”. Greatly influenced by Thoreau’s writings, (Hendrick, 1956) Gandhi engaged in acts of political disobedience. He began his first disobedient actions when, while living in South Africa, he was confronted with acts of discrimination by State institutions towards Indians. Back in India, he employed acts of disobedience to fight against the British colonial authorities. Gandhi defended the possibility of not obeying a State law in the case that this law was contrary to higher law as revealed by our conscience or, in other words, in case this law was immoral. Through his actions and writings, Gandhi became an inspiration for both political activists and scholars.

Finally, a third great figure of civil disobedience is the leader of the American civil rights movement, Martin Luther King. His reflections on civil disobedience, which first emerged in a text written during his imprisonment in 1963, embed the idea of civil disobedience in a Christian genealogy.

These three figures, Thoreau, Gandhi and King, who in different historical contexts and for different reasons all acted disobediently, can be considered as points of reference for all later attempts to theorise civil disobedience. What all three had in common is the emphasis on religious or spiritual principles: Thoreau believed in a higher moral law, Gandhi in what he called satyagraha [truth force] and King was a pastor referring to the law of God. Later academic theorisations of civil disobedience, to a great extent, try to dissociate themselves from these kinds of religious and spiritual foundations and instead attempt to ground their analysis (and mostly their justification) within the realm of “Reason”.

2A mostly American academic theorisation

Civil disobedience is, in practice and in its theorisation, primarily an Anglo-American phenomenon. Both Thoreau and King were Americans and also Gandhi, born and raised in a British colony, received an Anglo-Saxon education, studied law in England and was influenced by Thoreau’s writings. The American civil rights movement and the protests against the Vietnam War are the main actions that inspired the theory, and much of the academic literature on civil disobedience dates back to the 1960s and the 1970s.2

The central reference for debates on civil disobedience in the American literature and beyond is the work of John Rawls. His famous book A Theory of Justice from 1971 includes a chapter in which he focuses on the subject of civil disobedience. What is important about Rawls’ contribution to the debate is not so much the definition, which he borrows from Hugo Bedau, but the dimension of justification. Justice is the central preoccupation of Rawls, who justifies civil disobedience when it combats policies or laws that are extremely unjust. Another prominent liberal author writing on civil disobedience is Ronald Dworkin. What Dworkin calls “justice-based disobedience” echoes Rawls’ model. However, contrary to Rawls, Dworkin extends the definition of political disobedience by adding what he calls “policy-based disobedience”. Other American authors who offer slightly different approaches to the mainstream approach, notably on the question of violence, are Carl Cohen, John Morreall and Howard Zinn (Cohen, 1971; Morreall, 1976; Zinn, 1968). Regarding the Anglo-Saxon debate, one can also mention the British legal author Joseph Raz. Contrary to the above cited authors, who all justify to a certain extent civil disobedience, Raz denies any moral right to civil disobedience in a liberal polity for, by definition, this polity offers all legal means for political participation (Raz, 1979). Peter Singer adds another pertinent element to the debate by contesting the Rawlsian idea that Justice is pre-established. Instead, he argues that civil disobedience is an agent helping to redefine the concept of Justice (Singer, 1973). Since these intensive debates that all happened during the 1970s, civil disobedience has never stopped inspiring Anglo-American academia, prompting a continuous output of works published on the subject.3

In Germany, academic reflections on civil disobedience had their heyday during the 1980s4 in the wake of numerous, widely-mediated acts of disobedience in reaction to NATO’s “double-track decision” (Doppelbeschluss). In the field of law, authors like Ralf Dreier and Günther Frankenberg elaborated the right to resistance and civil disobedience in the context of the Rechtsstaat (Dreier, 1983, Frankenberg, 1984). From the perspective of political science and sociology, the work of Theodor Ebert focuses on protest movements and civil disobedience (Ebert, 1968, Ebert, 1984, Ebert, 1970). A particular feature of the German debate is the ample contributions of theologians (Benedict, 1989, Mackie, 1984, Püttmann, 1994).

The most prominent figure in the German debate on civil disobedience at the time was Jürgen Habermas. Attached to the concept of the Rechtsstaat in a manner quite similar to Rawls,5 Habermas nonetheless evokes a difference to the Rawlsian model: in the German case, Habermas argues, the question of justice, central in Rawls’ work, does not apply (Habermas, 1983: 45). Habermas suggests that “civil disobedience can be derived on other grounds” than injustice (Habermas, 1985: 108). This significant distinction could have opened up an intellectual space for a different kind of thinking on the issue. But the influence of Rawls had already begun to dominate the German debate at that time (Müller, 2002: 175). As we will see later in this work, it is an American author, Ronald Dworkin, who inspired by the German situation and more so than the German authors themselves develops the innovative idea of “policy-based disobedience.”

In contrast to these American and German debates, in France both the quantity and the thematic and methodological scope of the work produced on the subject remains limited. Historically, civil disobedience has not been a dominant method in the repertoire of French social movements (Waters, 2003: 5). As a consequence, there is little French academic literature on the issue. Recently however, disobedience has become a popular practice for expressing political demands in France. Consequently, a growing number of publications on the subject have been published in recent years.6

By introducing the notion of “civic disobedience” this work intends to pick up the threads left untied by the German and the French debates on the issue of civil disobedience. It pursues two principle objectives: first, it intends to conceptualise the new term “civic disobedience”, an expression often used in the French political debates. Secondly, this work aims at developing a democratic theory of political disobedience as an alternative to the existing liberal theory of political disobedience.

3Conceptualising the new terminology of “civic disobedience”

In France, the term désobéissance civique, literally translated as “civic disobedience”, has increasingly been used by activists and journalists when referring to political actions of disobedience. Although a lexical change occurred, no convincing attempt at conceptualising the shift has so far been elaborated. One of today’s most well-known figures in the French political disobedience movement, José Bové has published a book (together with the journalist Gilles Luneau) entitled “Désobéissance civique” (Bové and Luneau, 2004). Although the work tries to present the particular characteristics of civic disobedience, it falls short of establishing an operative distinction between civil and civic disobedience. Similarly, the French philosopher Etienne Balibar defends the expression “désobéissance civique”. Yet, by distinguishing between individual conscientious objection and collective political disobedience, he repeats a distinction already made apparent in Rawls’ work (Balibar, 2002: 17).

What seems paradoxical about the work of these authors, Bové /Luneau and Balibar, is that although they attempt to distinguish conceptually between civil and civic disobedience, they at the same time consider that the proper translation of the English “civil” into French is “civique.” In other words, for them “civique” simultaneously denotes a distinct concept and is nothing but the French equivalent for the English “civil.”

4Developing an alternative theory of political disobedience

After having dealt with the conceptual questions, this work intends to develop an alternative theory of political disobedience to the well-established liberal theory of civil disobedience.

A theory of civil disobedience already exists. It is a liberal theory, which means that it is sustained by the premises of liberalism. What this work tries to do is to present a democratic theory of political disobedience, which in turn means that the premises of democracy apply. In developing an alternative theory the aim is to emphasise and to overcome the limitations of the liberal approach. The dissatisfaction with this liberal approach derives from the fact that it is both too ambitious in justifying actions of civil disobedience and too modest in accounting for the role of political disobedient acts within a polity. A democratic theory, by contrast, refrains from justifying actions of disobedience and instead elaborates on the role of political disobedience in a polity.

Habitually, disobedience carries negative connotations. It is associated with behaviour that must be avoided for the polity to function properly. By contrast, this work considers that unconditional obedience can be prejudicial. Take for example the case of the atrocities performed by obedient civil servants under the Nazi Regime. In order to function properly, a polity should rely on consent. But consent means that there is the possibility of dissent. Only if the possibility to dissent exists, can the consent be a real, active and supportive consent rather than a hypothetical consent or a passive consent.7 Ideally, a polity should be composed of active citizens who decide to obey, and therefore may also disobey in extreme cases (e.g. when confronted with the threat of tyranny). Otherwise, we would live in a polity composed, on the one hand, of criminals who disobey and, on the other hand, of passive citizens who obey no matter what.

This study rests on the assumption that obeying is the most common feature of human beings and that disobeying is the exception. Erich Fromm wondered why the human is so prone to obey and why it is so difficult for him to disobey (Fromm, 1982). His response was twofold. First, by obeying the State or another authority, the human being feels secure. And secondly, for most of human history, characterised by allegiance to religion, obedience has been synonymous with virtue and disobedience with sin. This work rests on the assumption that obedience is the most widespread social behaviour and that a polity relies mostly on consent.

Obedience can also be perceived as a moral obligation, which is the dominant position in liberal works on disobedience. Liberal theory, to the extent that it is a social contract theory, obliges the parties to the contract to obey the laws of the polity (Greenawalt, 1985: 5). Hence, most theorists on civil disobedience assume that there is a prima facie moral obligation to obey the law, whatever its content (Cohen 1971; Harris 1989; Rawls 1964, 1971; Singer 1973). Disobedience is the exception in need of moral justification, which is what liberal theory tries to offer (Lyons, 1998: 31).

When disobedience is not considered a moral obligation but as the dominant characteristic of humans living in society, as is the case in this work, disobedience is a minority practice. While it is often socially condemned, disobedience can also find political support. Disobedience is hence not dealt with as a moral issue but as a political issue.

5Definitional clarification: distinguishing democracy from liberalism

Once we make a clear distinction between liberalism and democracy the difference between civil disobedience and civic disobedience is discernible. By the same token, the distinction helps to develop a democratic theory of political disobedience in opposition to the liberal theory. Making this distinction opposes the mainstream approach that associates or even amalgamates the two concepts of liberalism and democracy. This widespread semantic amalgam is unfortunate for it blurs the reflection on these terms and on related issues.

Numerous authors share the discontent with this semantic amalgam in both scholarly discourse and everyday language. Critical positions come from authors writing with a specific focus on democracy, because this tendency to not differentiate leads to a neglect, as Chantal Mouffe regrets, of the democratic element (Mouffe, 2000: 3-4). Marcel Gauchet indicates how the spontaneous popular understanding of the term democracy has changed and how in its common use, democracy no longer signifies the collective power to self-governance. Democracy is mostly defined, Gauchet argues, by individual liberties (Gauchet, 2007: 39). Slightly more provocative, Jean-Claude Michéa notes that, because many people use the definition of liberalism to describe democracy, they need a new word for describing what democracy is. The word they use is “populism” (Michéa, 2007: 85). That is to say, if you refer to the people, to what the people want, expect, would like their representatives to decide in their name, you are a populist. And the term “populism”, because of its negative connotation, discredits democracy itself. By the same token, Mouffe points out, that “[t]he dominant tendency today consists in envisaging democracy in such a way that is almost exclusively identified with the Rechtsstaat and the defence of human rights, leaving aside the element of popular sovereignty, which is deemed to be obsolete” (Mouffe, 2000: 3). Indeed, the German concept of Rechtsstaat, approximately translated as “rule of law” in English, together with the fundamental rights discourse, increasingly legitimise State intervention to the detriment of a legitimisation based on the author of a public decision, which, in a democracy, is the “demos”.

This privileging of liberalism has led to the habit of using the sole term “democracy” for referring to “liberal democracy” and the term “radical democracy” is sometimes used when speaking of democracy in the sense of collective decision-making. The term “radical” is added in order to differentiate itself from the hegemonic liberal concept of democracy, where liberalism plays the constitutive part. The present work does not use the term “radical democracy” but solely “democracy” to refer to the rule by the people, for I consider that it is the liberal understanding of democracy that is less faithful to the spirit of democracy.

Apart from this tendency to confound democracy with liberalism, there is also the idea that liberalism and democracy are inevitably concomitant. This assertion, even if it may act as an illocutionary prophecy, is not self-evident. What I want to argue here is that the link between democracy and liberalism is not inevitable but that it is possible. It is possible once liberalism is understood as a set of liberal values. The problem is that liberalism is also synonymous for a set of institutional devices (e.g. the liberal constitutional system). In that sense, liberalism as an institutional system enters in direct confrontation with democracy.

5.1Liberalism as a set of values is compatible with democracy

Liberalism and democracy can be associated once democratic decisions choose to adopt liberal values. In my understanding, democracy is the empty receptacle in need of being filled with values, whereas liberalism, like other nouns ending with the suffix -ism, is a “doctrinal system of principles” (Marchand, 1969: 306). The meaning of this particular -ism denotes the adherence to a system of beliefs, a political party or an ideology (Marchand, 1969: 308-9). Democracy is not a doctrinal system of principles, a set of values or an ideology but is indeterminate in terms of values. It is collective political action that defines democracy. That is why liberalism as a set of values can possibly (but not necessarily) be complementary to democracy. In this case, it is possible to attach the adjective “liberal”, which implies specific values, to the noun “democracy” as in “liberal democracy”.

But “liberal democracy” has two possible meanings. On the one hand, it can describe a polity in which liberalism is the constitutive objective, a liberal polity or liberal regime, incidentally adopting, among others, some mechanisms of decision-making that are of democratic inspiration. On the other hand, it can describe a political system in which democracy is the constitutive objective, a proper democratic polity or democratic regime, incidentally (and politically) adopting liberal values. Each “liberal democratic” meaning is thus characterised by a specific constitutive part, either liberalism or democracy.

5.1.1 “Liberal democracy” in the sense of a liberal polity adopting some democratic-inspired institutional tools

In the first understanding of “liberal democracy”, liberalism takes priority and gives democracy its moral foundation. This means that democracy is nothing but a means for implementing liberal values. Any other system, provided that it could enforce the liberal values in a more efficient way, could take the place of democracy. This is for example what Friedrich von Hayek openly argues in his work Law, Legislation and Liberty (Hayek, 1982). Democracy is consequently not an end in itself but a means for promoting liberal values. Today, when we speak of “liberal democracy” we often have in mind an idea of democracy that is conceptualised and structured within the limits of liberalism. As Marcel Gauchet underlines, there has been a renewed hegemony of the liberal dimension in the term “liberal democratic” since the end of World War II in the Western World. In both everyday and academic language the expression “liberal democracy” has become synonymous with “democracy” – as if democracy was inevitably liberal (Gauchet, 2007: 33). There are voices who argue, as Carol Pateman does, that “liberal democracy” should rather be considered as synonymous with “liberalism” (Pateman, 1979: 5).

John Rawls and Jürgen Habermas have been busy trying to reconcile the premises of liberalism with those of democracy. Rawls starts from a liberal standpoint. His central preoccupation is not with democracy per se, but he considers democracy the only institutional system that can protect his Principles of Justice. As for Habermas, he tries to resolve the tension between liberalism and democracy by foregrounding the “co-originality” of both the Rechtsstaat (rule of law) and democracy (rule of the people) (Habermas, 1994). However, despite his argument in favour of “co-originality”, eventually it is the Rechtsstaat that takes precedence. Habermas has made many concessions to liberal theory in order to theorise this co-originality. The early Habermas of Theorie und Praxis (1963) was more of a democrat, inspired by the Greek idea of democracy. But the late Habermas of Faktizität und Geltung (1992) took a decisive liberal turn.8 Here he explains that the fundamental rights and principles of the Rechtsstaat presuppose a democratic and political activity (Habermas, 1996: 269). To be legitimate the law passed by the polity has to be in accordance with moral principles, which beyond the actual community pretend to universal validity (Habermas, 1996: 266). Democracy, as Habermas understands it, depends on an unacknowledged premise, a premise expressing an antecedent moral commitment and affirming the existence of a fundamental individual right. Habermas displaces his idea of democracy from a classical Greek understanding to the realm of liberal thinking (Larmore, 1995). He discredits democracy understood as the self-organisation of society by its citizens. This kind of democracy, Habermas argues, “is a form of self-administering socialism.” Finally, he criticises the resuscitation of the opposition between liberalism and democracy advanced by theorists of radical democracy (Habermas, 1997: 133).

5.1.2 “Liberal democracy” in the sense of democracy adopting liberal values

In the second understanding of “liberal democracy” the emphasis shifts to the notion of democracy. Here liberal values are the outcome of democratic decisions. It is different from the first understanding developed in the paragraph above, where liberal values are a prerequisite and are located outside of the realm of the collective political decision. A democratic polity can adopt liberal values, but it can equally adopt different kinds of values. Democratic decisions do not necessarily produce liberal policies. For example, democratic decisions can entail socialist policies because democracy does not prescribe the values that might emerge within its process but it is a way of negotiating the choice of the values of the polity (Bobbio, 2005).

5.2Liberalism as an institutional framework enters into a contradiction with democratic logic

We have just seen that liberalism is first and foremost a set of values that can be adopted by the democratic polity. But liberalism can also be understood as the doctrine that defends these values. One of the central ideas of the liberal doctrine is the promotion of a limited government. For liberal thinkers, a limited government is a guarantee for the protection of liberal values. The problem is that the idea of limited government implies specific institutional mechanisms of decision-making that enter into a head-on contradiction with the logic of democracy. As an example, one could point to the role of constitutional judges who are granted the power to have the ultimate say. They are the institutional manifestations of a “constitutional polity” and not a “democratic polity”.

6Outline: the definition, the (non) justification and the role of political disobedience

The present work is organised in three parts. It follows the tripartite structure that Rawls proposes in his theory of civil disobedience. Rawls explains his structure as follows: “First, it defines this kind of dissent and separates it from other forms of opposition to democratic authority. […]. Next, it sets out the ground of civil disobedience and the conditions under which such action is justified in a (more or less) just democratic regime. And finally, a theory should explain the role of civil disobedience within a constitutional system and account for the appropriateness of this mode of protest within a free society.” (Rawls, 1971: 364-4). In short, Rawls organises his argument on civil disobedience into three parts: definition, justification and role. Most researchers on the subject only distinguish between definition and justification, leaving aside the third aspect which is the question of the role of civil disobedience. While many of these researchers draw on Rawls’ thinking, they fail to perceive the subtlety introduced by Rawls who distinguishes between justifying actions of political disobedience and explaining the role these actions play in a polity.

This work adopts Rawls’ three-part structure. However it differs in terms of content. Moreover, a different emphasis is ascribed to the three parts. Unlike Rawls and liberal theory in general, for whom justification is central, a particular emphasis is here placed on the role.

The present work is structured in the following way: Chapter I concentrates on the general definition of political disobedience. Within the general concept of political disobedience one can distinguish two subcategories: civil disobedience, which is defined in Chapter II and civic disobedience, which is defined in Chapter III.

The second and usually central element of a theory of civil disobedience is justification. Chapter IV focuses on the question of justification yet, contrary to Rawls and other liberal thinkers, it throws into question the validity of the practice of justification.

Chapter V aims to demonstrate that the role of political disobedience in a polity is more important than Rawls and liberal theory in general seem to suggest. While Rawls limits the role to the defence of fundamental liberal values, here a larger role of political disobedience is conceived, which is that it can potentially help democratising a polity.
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Chapter I –Generic Concept of Political Disobedience

In this chapter, the generic concept of political disobedience will be outlined. This definitional attempt mostly builds on already existing works on the sole concept of civil disobedience. In the existing literature, the notion of civil disobedience is most often strictly delimited (mainly for the purpose of justification) and does not encompass various contemporary illegal political actions, which one is tempted, appropriately, to label “political disobedience”.

In the first section, political disobedience will be defined positively as an illegal political action (I). In the second section it will be defined negatively by distinguishing actions of political disobedience from other kinds of illegal and/or political actions (II).

IWhat political disobedience is

In the 1960s and 1970s, that is to say during and in the aftermath of the American civil rights movement and the opposition to the Vietnam War, numerous American academic writings, mostly in the field of philosophy, were published on the issue of civil disobedience. The American publications then received attention outside of the English-speaking world, among others in Germany during the 1980s (Burg, 1989: 288). Despite this plethora of American literature, an orthodox definition of civil disobedience can be said to exist (James, 1973: 475). Formulating a definition is no unanimous task, and polemics exist, but a relatively large consensus on what is meant by civil disobedience derives from the hegemonic definition coined by Hugo Bedau and popularised by John Rawls in his famous book A Theory of Justice.

Anyone commits an act of civil disobedience if and only if he acts illegally, publicly, non-violently, and conscientiously with the intent to frustrate (one of) the laws, policies, or decisions of his government. (Bedau, 1961: 661)

[C]ivil disobedience [is] a public, non-violent, conscientious yet political act contrary to law usually done with the aim at bringing about a change in the law or policies of the government. (Rawls, 1971: 364)

[A]cts which are illegal (or presumed to be so by those committing them, or by those copying with them at the time), committed openly (not evasively or covertly), non-violently (not intentionally or negligently destructive of property or harmful of persons), and conscientiously (not impulsively, unwillingly, thoughtlessly, etc.) within the framework of the rule of law (and thus with a willingness on the part of the disobedient to accept the legal consequences of his act, save in the special case where his act is intended to overthrow the government) and with the intention of frustrating or protesting some law, policy or decision (or the absence thereof) of the government (or of some of its officers). (Bedau, 1991: 51)

These three definitions are detailed and the list of characteristics presented by Bedau and Rawls is regarded by some authors as too restrictive, excluding actions that could be considered as civil disobedience (Dreier, 1983: 584). What is implied by such a criticism is that civil disobedience could be defined in a broader way. This work shares this concern. And this is why is use made here of the broader concept of “political disobedience”. Restricting the scope of what can be labelled civil disobedience is a strategic move towards its justification. Without doubt, Rawls, who is mainly concerned with the justification of some actions of civil disobedience, chooses to limit the definition of civil disobedience on that account. Hence, “important moral premises are implied in the definition” (Burg, 1989: 288) for they pave the way to moral justification. By contrast, the label “political disobedience” can encompass contemporary illegal political actions that do not fit exactly in the strict definition of civil disobedience and which would most certainly fail to pass the test of liberal justification.

Within the orthodox definition of civil disobedience, a distinction can be drawn between the elements that are taken for granted and those that are debated. The elements taken for granted are the ones that constitute the definition of “political disobedience” (1). What is not part of the definition of “political disobedience” are the controversial elements (e.g. the question of violence) (2).

1The uncontested definitional elements of civil disobedience are also the ones defining political disobedience

Most researchers agree on the following aspects of a definition of civil disobedience: it is an act that is illegal (1.1) and political, i.e. performed publicly and collectively (1.2). These are the elements also retained for the generic definition of political disobedience.

1.1Political disobedience is a deliberate illegal act

A dissenter performs an act of civil disobedience only if he acts illegally; i.e., if he violates some positive law, because of (one of) the laws, policies, or decisions of his government which he finds objectionable. (Bedau, 1961: 653-4)

The uncontested aspect of the definition is the illegality of the action. Every author agrees that in order to be able to talk about disobedience, an illegal action must be committed. Moreover the disobedient violates the law knowingly and “deliberately” (Cohen, 1971: 39) and not by accident in the course of an action where one would not intentionally break a law.

However clear and simple this allegation may seem, there are still subtle debates within it. Firstly, in a constitutional polity, it is sometimes discussed whether one can assert for certain that a law has been broken by the time the deed is committed, as the question of the validity of the law may be more complicated than in the clear-cut model of adoption followed by the application of the law, developed by the time of the supremacy of the legislative. In the American or the German contexts, where a posteriori control of constitutionality of the law exists (and in France since March 2010), the legality of the law infringed by the disobedients or in other words the illegal character of disobedience can be contested by the disobedient in the course of a trial in the name of the unconstitutionality of the law (Turenne, 2007: 37). Herbert Storing, an American professor of constitutional law argues in the American institutional context that a person who, after having been arrested and sentenced, appeals the court’s verdict and finally obtains a Supreme Court decision that confirms the unconstitutionality of the broken law, has not committed an illegal act. Therefore he is not a civil disobedient (Storing, 1991: 87). If, on the contrary, he loses his appeal, he is a civil disobedient. According to Storing, it is the legal outcome of the trial that will establish the legal or illegal characteristic of the law and therefore the “status” of the candidate for disobedience. Following this approach, the law is not clearly stated before a Supreme Court has given it its constitutional approval. Breaking a law that is afterwards declared unconstitutional would not be unlawful. In a constitutional polity, courts may support the disobedients; therefore we do not know for sure whether the action will be considered illegal. Nonetheless, by the time the deed is committed, the action is prima facie illegal.

A second point of discussion is whether the violated law should solely be the law of the State. Some authors consider that the violated norm does not have to be a State law but might be the rule of a subsidiary group (Power, 1970: 35). Carl Cohen mentions, without developing the subject further, that the changes desired by disobedients can include the decisions and policies of “private corporate bodies” and not only governmental law or policies (Cohen, 1971: 37). Civil disobedience “may have as its object the laws or policies of some governmental body, or those of some private corporate body whose decisions have serious public consequences9” (Cohen, 1971: 37). Michael Walzer writing the same year on the same concern mentions that “[c]ommercial, industrial, professional and educational organisations, and to a lesser extent, religious organisations and trade unions all play governmental roles […] they are enormously active and powerful in the day-to-day government of the society” (Walzer, 1971: 26). Undeniably, some private actors have overwhelming influence and power. Francois Ost uses the expression “economic disobedience” to underline that the real contemporary power is economic rather than political, and that the prevailing law is the one of the market (Ost, 2000: 37). This work does not take the delimitation of what is political as something immutable and politics as something tightly circumscribed to a particular sphere of activity. The fact that rules of private institutions can be politicised is indeed a possibility and political disobedience can be a kind of “economic disobedience” yet with political goals.

Thirdly, another subtlety within the debate is that the committed disobedience can either be a positive illegal act (“active disobedience”), i.e. doing something that the law forbids or a negative illegal act (“passive disobedience”), i.e. refusing to do what is prescribed by the law (Bobbio, 1992). There has been a debate suggesting that the negative act can easily be justified, as it is a matter of abstaining from acting. Because of the blurred boundary between definition and justification already mentioned, the imperative of justification has led some authors to eliminate from the definition of civil disobedience all aspects related to “commissive actions” (or “active disobedience”), which are more difficult to justify, in order to retain only those related to “omissive actions” (or “negative actions”), considered easier to justify. Norberto Bobbio, for example, considers that civil disobedience consists in not doing what is ordered rather than in doing what is forbidden (Bobbio, 1992). There is no need for further discussion on this distinction, for the aim here is not to justify. The definition of political disobedience encompasses both scenarios of so-called passive and active disobedience.

One final distinction often raised in the literature is between “direct disobedience” and “indirect disobedience”. In the first case (“direct disobedience”), it is the contested law that is violated and in the second case (“indirect disobedience”), it is not the directly contested law that is violated but another one (Carter, 1973: 107, Cohen, 1966: 4). To be sure, many laws do not provide for direct non-compliance and it is only thanks to indirect disobedience that the dissenters can protest a policy of the government. An often cited example of indirect disobedience is the burning of the draft card during the time of the protests against the Vietnam War. It was the burning of the draft card that was a punishable act. Or, if one takes the recurrent scenario of demonstrators blocking a road, it is of course not the directly infringed traffic regulation that is the contested object, but for example in the case of blocking access to a military infrastructure, it is the military policy of the government that is indirectly targeted.

Once again, now that mentioned has been made of these subtleties, there is no need to go deeper into the debate, for political disobedience is defined first of all and largely speaking as an illegal act in a polity where the legislative is sovereign and solely as a prima facie illegal action in a constitutional polity, i.e. in which a constitutional court has the last word.

1.2Political disobedience is a public and collective act

Political disobedience is a public act, first in the sense that it is a communicative act (Brownlee, 2004: 343) whose aim is to ensure public exposure. Disobedients are indeed “publicity seekers” (James, 1973: 477). Contrary to a simple criminal who hides from the official authorities and wishes for his crime to go unnoticed, it is part of the strategy of the disobedients to have both the citizens and the political authority informed of their deeds. Since the motivation for action does not derive from personal, immediate interest but is to sustain a general change of a policy, it must not go unnoticed. On the contrary, it must be publicised. It is frequently the case that activists publicise their future actions in advance. Political disobedience is directed at the polity, understood as both the political authority and the citizens. The act of disobedience attempts to influence the political action of the government directly and also indirectly, by appealing to the citizens who, in turn, can put pressure on the government. Hence the decisive element is the public nature of the act.

Moreover, political disobedience is exclusively a collective act (Arendt, 1969: 55). Certainly, a crucial aspect of political disobedience is that the actor does not act alone. People associate with each other in order to attain a common goal. We are dealing with collective action in which individuals act as parts of an organised group bound together by a common opinion with the pretension of becoming the general opinion. Their action springs from an agreement with one another, and it is this agreement and not the individual’s subjective morality that gives credibility and authority to their opinion (Cohen and Arato, 1997: 594).

Collective action also brings the benefit of the power of the many. The solitary individual is left with hardly any power on the political stage to push his or her claim. The collective brings more capacity for communication and for action. In the political debate, it is the collective that gives the individual the power that he or she lacks. For example, civil disobedience is not treated judicially as a collective act (Falcón y Tella, 2004: 52). For the judiciary, it is a series of individual criminal actions, which render them less powerful. In France, the act of “voluntary appearance” (Hayes, 2007: 299, Roux, 2007: 38) is developing among activists opposing genetically modified organisms. It consists of a group of people who not only go to the tribunal on the day of an activist’s trial, but also ask to be judged as well for having taken part in the collective disobedient action. Because the individual treatment renders the individual more vulnerable in front of the institution, the “voluntary appearance” tries by the collective character it promotes to render the political disobedients less vulnerable. This runs counter to the (liberal) tendency to sacrifice the collective to the benefit of the illusory hope of individual power (Lasch, 1996: 53)

2The contested definitional elements of civil disobedience (that serve justification) do not define the general concept of political disobedience

There exists no unanimity in the characterisation of civil disobedience and, furthermore, the elements defining this phenomenon are often confused by each writer with the conditions required to approve its legitimacy. In truth, this confusion should not surprise us […] because civil disobedience is an instrumental concept serving to designate those forms of disobedience which, unlike active resistance, may be more or less tolerated and legitimated in a democratic system.10 (Sanchís, 1984: 44)

The most controversial elements of the definition of civil disobedience are subject to much academic debate. The fact that these conditions can be part of the definition of civil disobedience (which is far from unanimously accepted within academia) is not contested here. But these elements are not part of the definition of political disobedience, which should stay sufficiently broad to apply to a large spectrum of events.

These definitional conditions are strategic moves that are closely linked to the requirements of justification of the actions of civil disobedience. If driven by the need for justification, theory is tempted to establish a narrower definition of civil disobedience, a definition that is to serve its enterprise of justification. The definitional work is not a work that takes what is out there per se. It is a construct and civil disobedience is at least to some extent determined by what is asked about it. If the aim of the theory is to justify, the definition of the object will be circumscribed within the limit of the (easily) justifiable. If the aim of the theory is not to justify the definition can be looser, which is the case here.

The first and most decisive theoretical battle over the definition of civil disobedience is about the possibility of violence, or, conversely, about the obligatory non-violent character of civil disobedience. Some authors defend non-violence as a necessary definitional element, whereas for other authors the definition should encompass actions implying some kind of violence (2.1). Another definitional point that is debated is the required loyalty to the polity (2.2).

2.1Violence or non-violence

Many writers on the topic, especially Bedau, assume that we all know just what violence is, and just why it could have no place in civil disobedience. (Morreall, 1976: 36)

Bedau and Rawls’ definitions of civil disobedience encompass only non-violent actions. Authors like Carl Cohen, John Morreall and Howard Zinn reject this principled position and envisage the possibilities for violent actions to be, by definition, considered as civil disobedience (Cohen, 1971, Morreall, 1976, Zinn, 1968). What is at stake in this debate on the use of violence in acts of civil disobedience is nothing less than the question of justification of civil disobedience itself. Justification is far more difficult to defend when the act is violent. The non-violent definitional characteristic of civil disobedience on the part of the theory is consequently a strategy for theory to be able to justify civil disobedience. By the same token, on the side of the disobedients, it is tactically wiser to exercise as little violence as possible. Bedau himself admits that non-violence is often a “tactical, not a principled, matter” (Bedau, 1961: 8). For an author like Stuart Brown, civil disobedience can be violent by definition but he argues that it is by no means justifiable (Brown, 1961). By contrast, an author like John Moreall defends the idea that violence can sometimes be justified (Morreall, 1976: 43). Anyhow, by including non-violence within the definition of civil disobedience, Bedau and Rawls take for granted the possibility of a clear-cut delineation between non-violent and violent disobedience as if a clear definition of violence were evident. To restrict the concept of civil disobedience to non-violent acts, as some authors do, ignores the difficulty of finding a precise dividing line between “non-violence” and “violence”.

Hence, it is too restrictive to classify violent disobedient actions beyond the scope of the definition of political disobedience without discussing what violence is. Violence as such is not a distinctive characteristic that helps to delineate the concept of political disobedience. Political disobedience can be violent to a certain extent, by definition. As a matter of fact, Gandhi, who is well known for his non-violent actions, recognised that his movement sometimes resulted in violence. He admitted that unforeseen violence could occur, even after precautions had been taken to avoid it (Gandhi, 1961: 113).

Physical violence against a person is the most condemned form of violence. But it is not the sole form of violence one can think of. Violence can be performed against goods and not solely against persons (2.1.1). It can be psychological and not only physical (2.1.2). Moreover, violence is not always legally condemned but can be legal (2.1.3). Finally, there are different degrees of violence that can sometimes be proportional to an inflicted harm (2.1.4) and violence can even be considered as inherent to social life (2.1.5).

2.1.1Violence against goods

Authors writing on the subject of civil disobedience with a more subtle approach to the notion of violence often allude to physical violence against goods. Carl Cohen, for instance, distinguishes between violence against people and violence against goods (Cohen, 1971: 125). For Howard Zinn, the distinction between harm to people and harm to property is paramount (Zinn, 1968: 121). For him, civil disobedience directed at property, that is to say violence against goods, raises the question of the status of the right of property. Violence directed against property is less difficult to justify (the justification being the issue here and not the definition) than violence directed against persons. In an egalitarian libertarian perspective, we can distinguish between violence against humans, which infringes upon the right to “self-ownership”, and violence against goods, which infringes upon the right to possess something exterior to oneself (Vallentyne et al., 2005). We are consequently not dealing with the same property rights. The right to self-ownership is, according to egalitarian libertarians, absolute, whereas the right to possess something can possibly suffer infringement. Hence the moral justification of violence against goods is defendable within some branches of liberal theory as in the case of the egalitarian libertarians.

Morreall underlines that violence against goods is often aimed at “getting at” persons, in their quality as the owner of a good (Morreall, 1976: 38).11 In this case, it is not the good per se that is suffering from violence, but the person(s) who own(s) the good. Violence against goods in this context is then close to a form of psychological violence.

2.1.2Psychological violence

Violence is not to be understood solely as physical violence but also as psychological violence.

We can do violence to a person not only by harming his body, but also by physically or psychologically eliminating his autonomy. (Morreall, 1976: 37)

Moreall emphasises psychological violence that is rarely mentioned in definitions of civil disobedience. He criticises Rawls for not taking into account psychological violence and only considering physical violence against individuals and goods. Ralf Dreier is also unsatisfied with the absence of a precise treatment of the concept of violence by Rawls (Dreier, 1983: 587). But contrary to Morreall, for whom the essence of violence does not lie in the use of great physical force but rather in psychological violence, Dreier would rather expel psychological violence from the core definition of violence. Dreier considers that psychological pressure and obstruction to the freedom of movement cannot be regarded as violence in the narrow sense. He estimates civil disobedience should be non-violent but with a narrow definition of violence: violence defined as a voluntary or premeditated injury to human beings and the destruction or damage of property (Dreier, 1983: 594).

A broad definition of violence was first adopted in 1986 by the German Constitutional Court before it later changed its interpretation to a narrower definition. Dealing with acts of disobedience that occurred in the wake of NATO’s decision to deploy Pershing II missiles, the German Constitutional Court was asked to interpret the term Gewalt as used in paragraph 240 of the German Criminal Code. The Court was to determine whether Gewalt encompasses, in an extended definition, psychological violence, or whether it should be limited to physical violence. The Court was to decide if the disobedients, by sitting on the road in order to obstruct the movement of military vehicles, were engaging in an act of Gewalt. In a first decision issued in 198612, a majority of the judges considered Gewalt as an extended concept which is not limited to physical force but also encompasses psychological violence. Yet the minority opinion defended that Gewalt requires the elimination of resistance through physical strength. These minority judges subscribed to the view that in the case at hand, the disobedients could not be prosecuted for using Gewalt as defined by the Penal Code. They acknowledged that the demonstrators acted passively, that is, without any Gewalt. The minority judges considered that violent acts (Gewaltätigkeiten) should be avoided and that in order to avoid violent acts the line between violent and non-violent behaviour should retain its clear contours.13 They criticised the majority position for the “spiritualisation” (Vergeistigung14) of the interpretation of Gewalt. Such a stance would only contribute to a blurring of conceptual lines and would place the demonstrators who adhere to a non-violent philosophy on a par with the Baader-Meinhoff gang (Quint, 2008: 164). In the meantime however, the Court has changed its view. In a new decision from 199515 it states that any coercion short of actual physical obstruction should not be considered to constitute Gewalt (Quint, 2008: 194).

2.1.3Legal violence

At times the use of violence can be legal. This is the case when the State employs legal forms of violence that are in accordance with its monopoly on violence and in very limited cases when the citizen makes legal use of his tightly circumscribed right to self-defence.

Citizens living in a “liberal democratic” polity must abstain from using violence because this system is supposed to have ruled out violence from its methods of action. This does not mean however that in a “liberal democratic” system violence is no longer exercised. Violence is a legal prerogative of the State. One often talks of a State monopoly on violence. State violence is performed through different legal means such as maintaining public order through its police forces or the protection of national interests through its armed forces (Morreall, 1976: 45).

The German term Gewalt is not without ambiguity. It can mean violence, force and power. The German Constitutional Court has commented on this polysemy:

[T]he concept of violence is not entirely clear and interpretable. Not only is it applied for different understandings, for which other languages have several words at their disposal, [in German] the same word is used for different purposes, namely as a description for the application of physical strength ([the English] violence), further as a description of dominion ([the French] pouvoir, [the English] power) and finally as a metaphor for especially intensive or over-powering events (e.g. powerful speech). What is more, in relation to the first-mentioned meaning not just the application of physical strength is described as force, but also a generally unlawful act whereby another person is forced to do something.16

The Court appears to regret the fact that the German language permits a degree of confusion. Yet one could also argue that it is precisely this heterogeneity of the signified that maintains the link between these different practices and notions of coercive action. The fact that the law is adopted together with coercive means in order to secure its enforcement is a sign of the character of force that is concomitant to the law (Hiez, 2008: 80). Laws are not founded solely on reason or on transcendence. They are the result of a power, that we may try to democratise as much as possible, but nonetheless they are the outcome of Gewalt, a force of the power, or should we say violence.

Concerning the case of legal violence exercised by the citizens, this is limited to cases of self-defence. A right to self-defence, which has the objective of preventing another person from causing harm to one’s physical integrity, is often legally recognised. For April Carter, acts of civil disobedience can be considered acts of self-defence to the degree that they respond to a serious threat (Carter, 2005: 43).

The legal category of “state of necessity”, which exist in many legal systems,17 also implies a right to exert violence on the part of the citizens. It implies that the means should be proportionate to the importance of the threat. For example, under French law, the state of necessity can apply when there is a “present or imminent” danger threatening a person or a good.18 The harm that a particular law or policy inflicts on some people may require a legal defence on their part or on others to protect them. Disobedients frequently take recourse to the “state of necessity” to defend their actions. According to François Roux, the lawyer of many French crop trashing activists (faucheurs volontaires), the juridical translation of civil disobedience is the state of necessity (Roux, 2007: 36).

2.1.4Degrees of violence

The different forms of violence can attain different degrees of intensity. The degree of violence can be commensurate with the perceived threat. Morreall distinguishes between unlimited violence and limited violence (Morreall, 1976: 36). He argues that violence could be deliberatively limited in scope in order to achieve limited ends and the violent response of the disobedients could be proportional to the violence of the contested policy.

The more the State uses violence and helps produce violence, the more disobedience is justified in using violent means. The exemplary behaviour of the State is therefore required in order to avoid as much as possible the use of violence on the part of its citizens. That is why the ideal of a liberal democratic State, which uses only limited violence, demands of acts of civil disobedience to use as little violence as possible.

2.1.5Systemic violence

[I]s to kill necessarily to “make” die? Isn’t it also to let die? Or not wanting to know that we let die tens of millions of people from hunger, lack of medication ...? (Derrida, 2004: 162)

Certain forms of violence are less obvious compared to violence inflicted by war or acts of direct violence, both physical or psychological. Some authors argue that structural violence, which is an indirect form of violence, is embedded in economic and social systems such as capitalism (Carter, 2005: 39). Alter-globalists, for instance, condemn the structural violence of the capitalist system whose structural functioning prevents a large number of people from satisfying their basic needs. According to Slavoj Žižek, violence exists in three forms. In addition to physical violence and the “symbolic violence” of language, there exists a “systemic violence” that allows for “the smooth functioning of our economic and political systems” (Žižek, 2008: 2). In such cases, violence becomes a permanent act of society (Durand, 2004). Chantal Mouffe believes that violence is simply inherent to sociability (Mouffe, 2000: 135). She uses an extended definition of violence (structural violence inherent in the economic system and the social system) which implies that violence is constitutive of human interchanges.

To sum up on the issue of violence, one can underline that violence is multifaceted and sometimes legally justified. It is not a pertinent criterion to define what political disobedience is. By definition, political disobedience can encompass some kind and some degree of violence, and in some cases the use of violence can even be justified.

2.2Loyalty to the “liberal democratic” polity

In the literature on civil disobedience, the second debated definitional characteristic after the question of violence is the “loyalty to the system” (Woozley, 1976: 325) of the disobedients. It is supposed to help distinguish the disobedients from revolutionaries (Harris, 1989: 13) or simply from “militants” (Rawls, 1971: 367); “militants” failing, according to Rawls, to show loyalty to the polity. According to the orthodox doctrine, civil disobedience is an act performed by people who accept the prevailing political regime, which is “liberal democratic”, or in Rawls’ terms “reasonably just” (Rawls, 1971: 365). Rawls is very confident in the nearly just character of the system. He has a tight definition of the frontier between acceptance of the system and opposition to the system. For Rawls, civil disobedience “is clearly distinct from militant action and obstruction” (Rawls, 1971: 367). “The militant, for example, is much more deeply opposed to the existing political system. He does not accept it as one which is nearly just and reasonably so. He believes either that it departs widely from its professed principles or that it pursues a mistaken conception of justice altogether” (Rawls, 1971: 367). If “militants” are already considered to be against the political system, the frontier between acceptance and opposition to the system offered by Rawls is clear-cut and does not offer much room for opposition within the system.

In order to prove their “fidelity to the law” (Rawls, 1971: 366), mainstream theory inspired by Rawls establishes that disobedients should oppose one specific law or policy (2.2.1) and accept the legal consequences, i.e. the punishment (2.2.2). These elements have either been taken over by some authors (Harris, 1989: 14) or heavily objected to by others, among them Howard Zinn. Here again, the question of loyalty is directly, if not primarily, related to the question of justification rather than to the definition in a strict sense.

2.2.1Opposing one specific policy or law

The orthodox literature insists that the civil disobedients oppose one definite policy or law within this polity (Rawls, 1971: 364). But some actions of political disobedience are often seeking a more substantial change in the polity. For example, there are claims for a more significant change in economic policy. Political disobedient actions could be the deed of so-called “militants”, and as Rawls states, militants are willing to change more things than civil disobedients desire, they “pursue a mistaken conception of justice” (Rawls, 1971: 367), hence militants cannot be civil disobedients, but they can definitely be political disobedients. Political disobedients may sustain broader changes in the system than solely one specific change in the law.

The hegemony of the orthodox theory leads to its having influenced the practice of disobedience. A multidimensional claim can be transformed in order to fit within the establish framework proposed by Rawls. For example, in France, decentralised groups of activists called déboulonneurs are contesting the following issues altogether: environmental destruction, over-indebtedness and the impingement of women’s dignity resulting from the consumer society and its dissemination agent, the advertising system (Dubuisson-Quellier and Barrier, 2007). Their disobedient act consists in daubing advertising posters in the streets and in the metro by transforming the advertising slogans into plays on words, commenting the images with humour or wit. Because mainstream doctrine advocates having a precise goal, these French activists are fighting against one very precise law even if their fight is more general. They contest the permissibility to hang huge advertising posters in the streets, along the main roads entering the cities and in the metro and demand their obligatory downsizing. Still, behind this limited claim, the disobedient are militants opposing more general issues within the polity. Actually, they stand by the established Rawlsian definition in the hope of gaining legitimacy and respectability, or in other words to benefit from the justification Rawls offers.

In brief, political disobedience is also an attempt at improving the polity just like civil disobedience. But contrary to civil disobedience, the extent of the improvement is not precisely circumscribed. Political disobedience can be the deed of militants, who wants to change more than solely one law or one policy.

2.2.2Accepting the punishment

[W]e have endorsed the view that the civil disobedient ought to accept the punishment prescribed by the law. (Cohen, 1972: 288)

[O]ne is willing to undergo the legal consequences for the sake of fidelity to law. (Rawls, 1971: 366, note 22)

Disobedients must willingly accept the legal penalties for breaking the law to portray themselves as allegiant citizens. The acceptance of the punishment would be a demonstrative proof that the disobedient accepts the prevailing political and legal system. The same authors who defend the necessarily non-violent character of civil disobedience argue for the necessary acceptance of punishment and most of the authors who do not think that non-violence is an imperative are often the very same ones who do not think the disobedients should accept their punishment. In fact, Zinn believes that accepting punishment is contradictory. In his opinion, disobedients think that the law they violate is wrong and that the violation of this very law does not deserve punishment. “If it is right to disobey unjust laws, it is right to disobey unjust punishment for breaking those laws” (Zinn, 1991: 918).

In the same way as non-violence is strategically effective in gaining the sympathy of the public, to accept an “unjust” penalty can further increase this sympathy. Gandhi advocated the acceptance of punishment in order for the suffering implied to impress the opponents and society and to promote the disobedients’ case (Lyons, 1998: 40). Zinn argues that the only reason Martin Luther King accepted his punishment was a practical reason (Zinn, 1968: 121). His acceptance of his punishment in fact contributed to giving his case increased visibility. Thus, far from being a sign of the sincerity of the disobedients and their allegiance to the principles of justice of the polity, the acceptance of punishment is rather a strategic move to gain sympathy among the public.

Sympathy is not the only strategic advantage to seeking a trial. The trial serves as another incentive for public debate. It offers renewed publicity and media coverage long after the deeds actually happened. Moreover, the court transforms itself into a forum (Schutter, 2000) for the disobedients, where they can develop their arguments. The supporters of the disobedients, albeit not disobedients themselves, can physically gather to demonstrate their support outside or inside the court building. Reference was made above to the massive “voluntary appearance” of activists at the court who themselves had not officially been charged but were nonetheless asking to be judged together with the accused. It is an example of how the trial moment can be symbolically invested with meaning. The trial is part of the communicative and strategic action of the disobedients.

Last but not least, the judges may acquit the disobedients or pronounce a symbolic sentence, which, in turn, could be interpreted as a sign of doubt by the judicial institutions regarding the legality of the contested law or policy (Ost, 2000). Hence accepting to be judged should not be so much seen as a sign of allegiance to the system but rather as a strategic move of the disobedients.

Conclusion of Section I

After this overview of the debates, a working definition of political disobedience can be derived from the elements of the definition of civil disobedience that are taken for granted: political disobedience is an intentionally illegal, public and collective act. It is understood rather broadly as opposed to the narrow definitions of civil disobedience. Narrowing the definition has more to do with the imperative of justification that theorists embark on. If the imperative of justification hovers over the definitional work, which as we will see later is the case in liberal theory, it is strategically wise to narrow the scope of actions that fit within the definition of civil disobedience. In order to be justifiable, the disobedient actions have to be confined within precise defendable limits.

But political disobedience does not need to be so tightly defined. For example, it could, by definition, encompass a certain degree and a certain kind of violence. However, political disobedients who intend to gain the support of the polity will strategically be wiser to show allegiance to the polity, for example by accepting punishment and by avoiding as much physical violence as possible, especially against people. The acceptable level of violence is bound to the specific polity it occurs in. The decision qualifying the acceptable degree and kind of violence is political and cannot be predetermined through theoretical reflections.

IIWhat political disobedience is not

In order to help characterise political disobedience, one can delimit it from other actions it is often amalgamated with. A political event has a non-scientific character, hence the partiality of the definitional enterprise and its strong strategic aspect.

Liberal theory distinguishes (or not) between civil disobedience and other illegal actions. It does so in order to serve its enterprise of justification (1).

In a second subsection concerned this time with political disobedience and not solely with civil disobedience, a looser definitional stance will be adopted. It will show that the difference between political disobedience and other political illegal actions is often not so much a difference of “nature” but rather of degree. The power to define, on the part of the scholar and on the part of the political agents is not to be neglected. The approach retained here, contrary to that of liberal theory, is clearly to loosen the power to justify by introducing more indeterminacy. But justification is not the aim of this work. At best this work is prima facie sympathetic towards actions of political disobedience and will expound on the possible positive role of such a method of action, hence the partial attempt at distinguishing it as much as possible from other clearly condemned actions (2).

1Liberal theory distinguishes (or not) civil disobedience from other disobedient actions

According to Norberto Bobbio, the reason for an attempt to establish a difference between civil disobedience and other illegal actions derives from the fact that civil disobedience is a transgression of the law that claims to be justified (Bobbio, 1992). As a result, the distinction or the analogy is decisive in this fight for moral justification and for potential legal justification.

Liberal theory is divided on whether civil disobedience is similar to conscientious objection and resistance or not. Both forms of action, conscientious objection and resistance, can in extreme cases be legal. If the theory decides to work with a blurred distinction, as Dworkin or Bedau for example do, the fact that conscientious objection and resistance are often morally justified and sometimes even legally justified benefits the concept of civil disobedience in its quest for justification. By contrast, Rawls operates a clear distinction between conscientious objection and civil disobedience. He does so also with the aim of justifying, by freeing civil disobedience from religious considerations (1.1). Liberal theory clearly distinguishes civil disobedience from revolution and terrorism because these actions are always illegal (1.2).

1.1Actions closely related to civil disobedience that can be legal

The actions of Socrates and Antigone are sometimes considered cases of civil disobedience. A certain genealogy can be traced back to these high moral figures who faced a conflict of duties. Socrates was condemned to death after having been convicted of corrupting the youths of Athens. He accepted the death sentence and did not try to escape it. As for Antigone, she was torn between her allegiance to a religious law and her obedience to the law of a tyrannical regime. Not all authors abide by this analogy though. For example, Rawls’ approach circumscribes the concept of civil disobedience to modern “reasonably just” regimes i.e. polities that defines themselves as “liberal democratic”, clearly denying the label of civil disobedience to actions of resistance or conscientious objection taking place in pre-liberal polities.

Working with a close analogy between civil disobedience and conscientious objection (1.1.1) and resistance (1.1.2) may help (or not) in the enterprise of justification.

1.1.1Conscientious objection: Individual moral right to object and sometimes even legally recognised right to object

In liberal thinking, the autonomy of the individual is highly valued. In order to render compatible individual autonomy on the one hand and the existence of a State that infringes to some extent this autonomy on the other hand, liberal theory developed a moral right to conscientious objection. In some limited cases, mostly because of the growing liberal character of modern polities, this moral right has been transformed into a legal right. In most Western political systems, a right to conscientious objection was first recognised by the law in the case of refusal to undertake compulsory military service.19

What is at stake in the distinction or not between the two notions of civil disobedience and conscientious objection is the question of justification. The fact that conscientious objection is legally recognised does give a certain credit to acts of conscientious objection, even to those that are not officially recognised. The legal grounds for conscientious objection could be extended. Once conscientious objection has been recognised for one group, others may claim and win a legal exception. Indeed, the legal recognition of a right to conscientious objection in the case of military service has served as a precedent and was extended to other kinds of refusal, such as in the case of doctors and nurses who refuse to perform certain medical acts (such as abortion20).

Therefore civil disobedience through its association with conscientious objection may win a decisive step towards legal recognition.

Bedau considers civil disobedience to be an act of conscience. The civil disobedient “proposes to justify his disobedience by an appeal to the incompatibility between his political circumstances and his moral convictions” (Bedau, 1961: 659). Bedau proposed that every law should foresee the possibility of being violated and should therefore exempt the disobedient from prosecution and penalty (Bedau, 1961: 655). This suggestion drew on the example of conscientious objection that had already been recognised in law. Dworkin is another author who considers conscientious objection to be a subcategory of civil disobedience, which he calls “integrity-based disobedience” (Dworkin, 2001: 106-7).

By contrast, Rawls distinguishes between conscientious objection and civil disobedience (Rawls, 1971: 368). The reason why Rawls distinguishes between the two is that in his view conscientious refusal can be founded on religious principles and Rawls only admits appeals to “the sense of justice of the majority” in the case of civil disobedience.

[Civil disobedience] is a political and not a religious act. (Rawls, 1971: 385)

In justifying civil disobedience one does not appeal to principles of personal morality or to religious doctrines, though these may coincide with and support one’s claims; […]. Instead one invokes the commonly shared conception of justice that underlies the political order. (Rawls, 1971: 365)

As a matter of fact, the liberal moral right to conscientious objection builds directly on a religious moral right that preceded it. Antigone was facing a dilemma between her religious conscience and her political duty.

How is conscience to be defined? Is it the voice of god (religious version of conscientious objection), or the voice of the individual (liberal version of conscientious objection)? Rawls is eager to make a clear-cut distinction between religious thinking based on faith and liberal thinking based on Reason, hence his move to differentiate clearly between the two kinds of action. What Rawls loses in terms of recognition by not amalgamating conscientious objection and civil disobedience, he is hoping to recover by departing from the inefficient religious legitimacy in today’s polities. Rawls nonetheless recognises that in reality there is no easy distinction between conscientious refusal and civil disobedience (Rawls, 1971: 371).

The point Rawls is missing is that even though the claim may be formulated in the terms of the sense of justice of the majority in order to gain support or justification, the motivation of the disobedients may still be of religious origin. He does not take into account the rhetorical characteristic of the political discourse of the disobedients. On the contrary, he is eager to “establish that the act is ‘sincere’” (Rawls, 1971: 367). However,

no-one may penetrate the conscience to find out what in truth is the motive behind the illegal conduct. (Falcón y Tella, 2004: 19)

1.1.2Resistance: Moral and sometimes even legal right to restore the endangered regime

The right of resistance has a long historical and theoretical past. Already in the Middle Ages, Catholic doctrine proposed a theory of resistance to political authority. Thomas Aquinas developed two reasons that could legitimate a right to resist (Püttmann, 1994). In the first case, the origin of power was considered illegitimate and in the second scenario, it was the actual exercise of power that was deemed illegitimate (Pedretti, 2001: 39). In the religious understanding of the time, an illegitimate power was acquired without God’s benediction and an illegitimate exercise was an exercise contrary to God’s laws. This Catholic theorisation of resistance by Thomas Aquinas already distinguished between resistance stricto sensus i.e. the opposition to an illegitimate power, and the opposition to one particular provision of a just authority (Püttmann, 1994: 150).

The liberal thinkers of the 17th and 18th centuries developed the philosophical idea of a right to resist. According to John Locke, the social contract between civil society and the political authority does not stipulate an unconditional mandate for this authority. Because individuals hold natural rights, Locke envisages that the individual can oppose the authority if this authority does not respect his rights. The political authority is legitimate as long as it has the support of the individuals – a support that can be retracted at any moment if the government does not assume its duty of protecting natural rights.

And thus the community perpetually retains a supreme power of saving themselves from the attempts and designs of anybody, even of their legislators, whenever they shall be so foolish, or so wicked, as to lay and carry on designs against the liberties and properties of the subject. (Locke, 1988: 367)

A genealogy exists between this Lockean or liberal right to resist and civil disobedience. It should be noted, however, that the liberal tradition of resistance developed the right to resistance solely in the context of a tyrannical regime. This idea of resistance to the political regime that acts illegitimately was render positive law in the various declarations at the end of the 18th century (French Declaration of Rights of Man and of Citizen of 1789, and that of 1793). Finally, in the aftermath of World War II, in some Western legal systems the right to resist became more than a symbolic declaration and was entrenched as a legal right.21 Resistance, according to its legal definition, aims to restore the good political system, the one established by God in Aquinas’ words, the one of the social contract in Locke’s words, or the liberal democratic one inscribed in most of today’s constitutions.

Resistance can be recognised by the law because its goal is to protect and secure the very legal system that it recognises. As in the case of conscientious objection, the distinction between resistance and civil disobedience relies on the right to resist being rendered positive law. If resistance and civil disobedience were amalgamated, the legal recognition of resistance would imply a concomitant legal recognition of civil disobedience as made clear in a debate in the German Constitutional Court. In a 1956 judgement,22 the German Constitutional Court addressed in a detailed and explicit way the issue of a right to resistance in a Rechtsstaat. It consists exclusively in a conservative right:

The resistance right can be used only in the preserving sense, i.e. as an emergency right for saving or for the re-establishment of the legal order. Injustice fought with resistance must be obvious. All remedies allowed by the legal order must offer so little prospect of effective solution that the practice of resistance is the last remaining means for the preservation or the re-establishment of the right.23

The German Constitutional Court distinguishes between a right to resist an obviously unlawful regime and the right to resist a presumed unconstitutional law, which can be considered as synonymous for civil disobedience. The Court did not reach a consensus on the existence or not of such a right to resist a presumed unconstitutional law, i.e. on civil disobedience. It maintained the difference between resistance and civil disobedience, the second not benefiting from the legal characteristic of the first.

1.2Illegal actions in risk of assimilation with civil disobedience

To distinguish between other illegal actions and civil disobedience should help contribute to the justification of civil disobedience. ‘Legal justification’ serves ‘moral justification’. In an attempt to smoothen the judgement towards disobedients, Dworkin considers the possibility for judges to distinguish between civil disobedience and criminal cases. (Dworkin, 1968). The judge could use a discretionary power towards the defendant. Rawls follows Dworkin on this path of encouraging the judiciary to take into account the specificity of the disobedients: “Courts should take into account the civilly disobedient nature of the protestor’s act, and the fact that it is justifiable (or may seem so) by the political principles underlying the constitution, and on these grounds reduce and in some cases suspend the legal sanction” (Rawls, 1971: 387). Concerned with the proclivity of judges to treat civil disobedients as simple criminals, Habermas denounces the “authoritarian legalism” of judges and prosecutors who do not distinguish between civil disobedience and criminal disobedience (Habermas, 1983: 43). Practically, what is at stake is the question of the very opportunity to prosecute (or not) an act of disobedience (Hall, 1971: 132) and the possibility of the leniency of the sentence. By distinguishing in the definition civil disobedience from clearly criminal actions such as revolution and terrorism, civil disobedience could win an opportunity to provoke this leniency on the part of the judicial actors.

Revolution is indeed situated outside the legality of the system as it is the negation of this system. Revolution is aimed at abolishing a particular political and legal system in order to replace it with another system, a new one. From the point of view of the lawyer, revolution is absolutely condemnable, that is, if the lawyer is applying the law of the regime attacked. On the contrary, if the revolution is a success, it is the new official legal power that the lawyers will from then on have to implement. As María José Falcón y Tella notes “[s]uccess determines the legal status of revolutions. Should they fail, their significance is a criminal-legal one, should they triumph, they have a political-legal relevance.” (Falcón y Tella, 2004: 99).

Terrorism could also be amalgamated with disobedience, which would clearly ruin any justification attempt. Terrorist movements share with civil disobedience the fact of performing illegal acts and both are organised, their actions are intentional and they aim at achieving maximum public exposure. In the case where liberal theory takes for granted the elements of the definition of civil disobedience that are contested – non-violence and acceptance of the overall political system – the distinction between terrorism and civil disobedience becomes easier: terrorists are violent (civil disobedients are not) and do not accept the overall system (civil disobedients do). The distinction is made clear and can serve the liberal enterprise of justification.

2Distinguishing political disobedience from other illegal actions

Consistent with the aim of this work, it is the possible positive role of political disobedience in a polity that leads to the distinction between political disobedience and other forms of action. Hence, contrary to the divide between legal and illegal actions, which is decisive in the case of justification as sought for by liberal theory, it is the distinction between political and non-political action that is retained as a more decisive divide. Non-political actions (conscientious objection, criminal acts) do not aim to bring about a political change within the polity, which is what political disobedience intends to do (2.1). As for political actions (revolution, terrorism), they are intended to provoke political changes. In this latter case, the delicate distinction relies on the extent of the intended political change, it is one of degree if not one of nature, hence the weak and politically charged distinction (2.2).

2.1Actions that are not aimed at political change

Conscientious objection is a solitary action that does not aim at changing a policy but at relieving the strain on the individual conscience that is torn between two contradicting allegiances (2.1.1). Criminal action is a clandestine violation of the law guided by self-interest (2.1.2).

2.1.1Conscientious objection: Individual refusal to obey the law

Here, contrary to Rawls’ distinction between religion and political justice, it is the collective dimension of actions of political disobedience in contrast to the solitary workings of the conscience in conscientious objection that is highlighted. Many authors, among them Falcón y Tella, do insist on the strictly private character of conscientious objection (Falcón y Tella, 2004: 77). According to these authors, what interests the conscientious objector is the resolution of his internal dilemma that allows him to preserve his “moral integrity” (McCloskey, 1980: 537) by refusing to act as expected by the law. Through his action, the conscientious objector is not primarily seeking political change by raising the awareness of the public to a particular subject or problem. According to Hannah Arendt, conscience is apolitical. “[Conscience] is not primarily interested in the world where the wrong is committed or in the consequences that the wrong will have for the future course of the world.” (Arendt, 1969: 60). The objector opposes a law that has a direct impact on him. In contrast, political disobedients may not be directly touched by the contested law (McCloskey, 1980), that is to say, they may act for the sake of other individuals or groups. They consequently act in support of what they consider politically appropriate, even if they are not directly concerned. In the case of conscientious objection, the individual is directly affected by the command. The objector is looking for an exception in the law’s application, not for the abolition of the law altogether.

If the objector does nonetheless look for the general withdrawal of a law or a policy, he will then engage in other political actions and search for collective action and support. In that case, conscientious objection may evolve towards political disobedience. The objectors are numerous and are organising themselves. Or even without organising themselves properly, the very fact that they are a few and are mediated leads to the appearance of a public matter (Falcón y Tella, 2004: 73), to something that may be handled politically.

For example, recently in France, there have been numerous cases in which a single airline passenger protested against the expulsion of illegal immigrants who were to be transported in the same airplane. By refusing to sit down, this passenger prevented the airplane from taking off. This act of disobedience is not premeditated but contingent upon the coincidence of finding oneself flying in the same plane as the expellee. We are hence not dealing with a pre-organised and collective action. The passenger who stands up refuses to passively accept the expulsion. This happens repeatedly, so that one can talk of passengers in the plural. Through their action, which is sometimes reported by the media, these “activists” generate public awareness. One could ask whether the possible emulation of such an act – either within the same plane when more people follow the example of an initially single “perpetrator”, or later in other planes – constitutes an act of conscientious objection transformed into political disobedience. This individual character of the act is also undermined by the fact that there are now groups defending the cause of the illegal immigrants. These groups inform the passengers at the airport before boarding the airplane. If passengers then decide to protest against an expulsion they become spokespersons for the group which is actively fighting against the expulsions.

2.1.2Criminal disobedience: Clandestine violation of the law guided by self-interest

There is all the difference in the world between the criminal’s avoiding the public eye and the civil disobedient’s taking the law into his own hands in open defiance. (Arendt, 1969: 75)

Criminal disobedience is not carried out openly and in public but clandestinely as criminals do not want to communicate. Whereas the motivation for actions of political disobedience is political, ordinary criminals have private motives. Political disobedience is public action guided by collective goals. It has innovative aims (Falcón y Tella, 2004: 90), it seeks to obtain political changes, whereas the criminal has no such a goal.

2.2Actions aiming at (total) political change offer a difference of degree if not of nature

Contrary to the actions mentioned in the previous section, the goals of revolution and of terrorism are political change through illegal action as in the case of political disobedience. The distinction – if a distinction can be made – is rendered more delicate. One element helping in this distinction is the scale of the changes implied. In the case of revolution and terrorism, the scope is rather total change than the limited change implied by political disobedience. It is not so much a difference of nature than one of degree. The aim of revolution is to overthrow the current political authority and install a new one, whereas political disobedience aims at improving the actual polity from within (2.2.1). In the case of terrorism, one can try to draw a distinction based on the fact that terrorism means accepting the possibility of murderous political acts. However, it should be made clear that the difference between terrorism and political disobedience is a paradigmatic example of the fight about labelling a political event (2.2.2).

2.2.1Revolution: Overthrowing the current political authority to implement a new one

Revolutionary acts target the polity as a whole. Revolution is aimed at deposing the current political authority in order to replace it with another one. In contrast, political disobedience is not directed against the very existence of the polity but aims to improve this polity, whatever the extent of the change implied. Unlike acts of political disobedience, revolutionary acts are not aimed at communicating with the political authority, but aimed at making this authority disappear.

The question is whether the protests can be grouped in such a clear-cut manner: on the one hand improving the polity to a certain extent (from one single law to a whole policy) and, on the other hand, a condemnation of the entire polity? As Hannah Arendt underlines, “the civil disobedient shares with the revolutionary the wish ‘to change the world’, and the changes he wishes to accomplish can be drastic indeed.” Arendt asks: “did Gandhi accept the ‘frame of established authority’, which was British rule of India? Did he respect the ‘general legitimacy of the system of laws’ in the colony?” (Arendt, 1969: 77). By the same token, Theodor Ebert questions the revolutionary tendencies of Gandhi who, when opposing a few specific laws, in fact put into question the overall system of race discrimination and colonial authority (Ebert, 1984: 255). For example, in the case where groups condemn economic policy in the context of a nearly undisturbed consensus on political economy, it is indeed more than a specific law or policy that is contested but rather a significant part of the political system itself.

Ernesto Laclau distinguishes between what he calls “democratic claims” and “popular claims” (Laclau, 2005). “Democratic claims” are isolated claims that find an answer in the actual political system (Laclau, 2005). They are punctual demands that the system can absorb. It is in the interest of the political authority to be responsive to “democratic claims”. Should many “democratic claims” stay unresolved, they could “gather” and form a “popular claim”. They would present a challenge to the political authority (Laclau, 2005: 82). The bond between these claims is not conceptual closeness but it is one of opportunity, it is their opposition to the unresponsive power that gathers them. One could easily make an analogy between political disobedience and “democratic claims”, which have a stabilising effect on the polity. Fulfilling “democratic claims” or political disobedient claims would avoid the radical revolutionary change by hindering the capacity of the unsatisfied claims to gather in a “popular claim”.

2.2.2Terrorism: Accepted possibility of murderous political action but also paradigmatic example of a clear fight about labelling a political event

We have seen already that the contested definitional characteristics of civil disobedience – non-violence and acceptance of the punishment – do not alone define political disobedience. Hence the task of distinguishing political disobedience from terrorism is rendered more uncertain. Without the definitional character of non-violence, Gene James does “not see any way to differentiate [political disobedience] from terrorism” (James, 1973: 483). The subtlety introduced in the former section between the kind and the intensity of violence may be helpful here. In the case of terrorism, it is not only violence but even murder that is envisaged. As Eugene Walter underlines, “[t]he word ‘terrorism’ conventionally means a type of violent action, such as murder, designed to make people afraid.” (Walter, 1971: 90). It is the accepted possibility of physically exterminating the enemy or an innocent. One is tempted to defend that it is then the unlimited use of violence, especially direct physical violence leading potentially to death, which delineates the difference between terrorism and political disobedience.

But the essential question is mostly who qualifies an act as one of terrorism. It is not the fact of the “terrorists” themselves, but of their opponents in order to gain legitimacy over the fight against these “terrorists”. In contrast, political disobedients do not hesitate to label themselves as disobedient. As a matter of fact they affirm being disobedients in the lineage of the respected figures of Gandhi and King. If the activists win their case, they are also regarded as “political disobedients” by the community, which has accepted their claim as legitimate. But their action may also fail to lead to a successful change and then they will not be given the honorific label of disobedients but will remain “criminals” or even “terrorists”. It is the outcome of the action, the political acceptance or condemnation, which a posteriori qualifies an act.

Whoever has true power is able to determine the content of concepts and words. (Schmitt, 1988: 202)

Common sense is the ultimate act of political power. (Smith, 1996: 13)

The problem of distinguishing between terrorism and political disobedience is not limited to theoretical debates. For example, in the course of the preparations for the G8 Summit of June 2007 in Heiligendamm in Germany, the two terminologies collided. On the one hand, protest groups were planning to disrupt the event by organising actions including acts of political disobedience. On the other hand, the Federal Prosecutor criminalised the potential protests on the basis of Article 129a of the German Criminal Code, a provision that aims to fight terrorism. The police raids carried out on 9 May 2007 in Hamburg, Berlin and Bremen in social centres and private homes of some of the organisers of the protestors were legally justified by the anti-terrorism legislation. Through a pre-emptive policy, one party can claim non-violence and the other the possibility of violence to be perpetrated. The conflict of labelling is an authentic political struggle. On 20 December 2007, the Federal Court of Justice in Karlsruhe declared these raids as disproportionate and judged that the Federal Prosecutor’s Office responsible for the investigation lacked the competence to perform such raids. The judges ruled that the activist groups could not be considered terrorist groups.24

The distinction between political disobedience and terrorism is mostly a political matter. The only element that could objectively differentiate the two would be the rejection by political disobedience of total violence or murderous intent. Apart from this sole element, it seems that qualifying an illegal political action as either terrorism or political disobedience is pretty much a matter of political stance.

Conclusion of Section II

Civil disobedience is assimilated into or distinguished from other actions in order to help justify this form of action. It is most often related to – if not assimilated into – conscientious objection and resistance, for these two kinds of actions are morally accepted and often legally recognised. In contrast, it is clearly distinguished from revolution and terrorism, for these actions are clearly illegal and in the case of terrorism, morally condemned. As for political disobedience, it has been partially distinguished from other kinds of actions opposing the law on the basis of the political character – or its lack – of these actions. Conscientious objection and solely criminal actions are not political actions. Hence, they are not to be confounded with political disobedience. In contrast, the difference between political disobedience and the other political actions that are revolution and terrorism is rather one of degree of the intended changes and of the methods of action. In the case of revolution, the political authority should disappear and in the case of terrorism, the use of total violence can lead to the murder of opponents or random people.

Conclusion of Chapter I

The generic concept of political disobedience has been defined by stating what it is and by showing that some related actions, mostly political but also individual actions, are different. Elements that have far more to do with justification have been removed from the definition of political disobedience, even if the frontier between definition and justification is not always discernible.

The task of defining is also political. Whoever imposes his or her concept over an action is already gaining power over the enterprise of justification. The decisive move is to subsume an actual action under the label political disobedience, for the label political disobedience allows the action to be justifiable,25 whereas other labels like terrorism condemn any enterprise of justification from the outset.
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Chapter II –Civil Disobedience and Liberalism: the same Logic of Defending “Rights”

This chapter is concerned with the notion of civil disobedience and its privileged conceptual link with liberalism.

Civil disobedience is already a well-defined concept and what the present chapter intends to do is to elaborate on the very specificity of civil disobedience. Civil disobedience does not encompass all practices of political disobedience. Civil disobedience is defined as political disobedience, as developed in the previous chapter, with one added liberal element: the defence of rights against the intervention of the political authority (II).

In order to make the link between civil disobedience and liberalism more apparent, the first section will show how liberalism ineluctably entertains a close relation to Law and juridical thinking, more precisely how liberalism is mainly defined by the defence of “rights” (I).

ILiberalism and Law: A consubstantial relation

The idea of the priority of right is an essential element in what I have called ‘political liberalism’. (Rawls, 1993: 173)

Liberal theory places tremendous confidence in the Law.26 This happens to the detriment of politics, which liberal theory views with scepticism (1). This consubstantial link between liberalism and Law and the concomitant scepticism towards politics is best translated into institutional practice by the judicialisation and constitutionalisation of politics (2).

1For liberal theory, “rights” theoretically precede politics

[T]he doctrine of natural law [is] the ‘philosophical’ presupposition of liberalism because it serves to establish the limits of power on the basis of a general and hypothetical conception of the nature of man, which dispenses with any kind of empirical verification and historical proof. (Bobbio, 2005: 6)

Different expressions have been used to define liberal values, which are nonetheless always formulated in the language of “rights” (1.1). Liberal theory has developed a mythical account of the origin of these rights (1.2) and the precedence of these rights over politics is concomitant to a disdain for politics (1.3).

1.1Historically different expressions have been used to express liberal values: natural rights, Human rights, moral rights and today’s fundamental rights.

Liberal values were first conceptualised as “natural rights” (Peces-Barba, 2004: 24). This dates back to the jusnaturalism of the 17th and 18th centuries. According to this theoretical approach, natural rights depend directly on the natural order and are subject to a universal moral law, superior to positive law. Man possesses, by nature, certain natural rights, such as the right to life, liberty, security and happiness. Natural rights suppose that rights were here before any instituted power and the State must respect these rights, must not infringe them and must guarantee them against any possible infringement by others. The American and French declarations of “Human rights”, respectively from 1776 and 1789,27 were the product of such a natural rights’ approach. These rights are discovered by human reason and they impose themselves over the legislative production and actions of the sovereign.

The term “natural” has different meanings: natural can mean given by nature (naturalist vision) or given by god (deist vision), but natural can also be a synonym for rational. From the end of the 18th century onward, the reference to natural rights in its naturalist and deist versions lost ground.28 But natural rights in their rationalist and abstract form, which ignore history and social reality, remained prominent. In the same way as religious thought does with faith, rationality elevates Reason to the status of universal verities (Gray, 1993: 239), not separating itself from transcendental thinking. Natural rights in this version mean that they are universally valid and determinable a priori by Reason. This theoretical option has not been abandoned today, since by supporting it one ensures a solid basis for these rights by trying to secure them from political debates and political interventions.

After World War II, the term “moral rights” spread in Anglo-Saxon culture. It also implies that rights are anterior to the government. These moral rights imply a rationalist, abstract and ahistorical conception of rights (Peces-Barba, 2004: 33). Moral rights are limited to autonomous rights of liberal inspiration. The distinction between moral rights and natural rights is tenuous. They can easily be mixed up even if the formulation of moral rights is recent. Herbert Hart and Ronald Dworkin both merge natural rights and moral rights. Hart tries to defend the existence of traditional natural rights, but refuses any appeal to a law of nature or to a higher order (Hart, 1997: 188). Dworkin explains that he avoids using the formulation of “natural rights” for practical reasons since for many people the expression natural rights is irremediably linked to metaphysical considerations, which disqualifies them from the outset (Dworkin, 1995: 270). As for Rawls, even if he only once described these rights as “natural” in his A Theory of Justice, it is obvious that it is for prudential reasons that he tries to distinguish his approach from the natural law approach although he ultimately does not succeed:

It is appropriate to call by this name [natural rights] the rights that justice protects. These claims depend solely on certain natural attributes the presence of which can be ascertained by natural reason pursuing common sense methods of inquiry. The existence of these attributes and the claims based upon them is established independently from social conventions and legal norms. The propriety of the term “natural” is that it suggests the contrast between the rights identified by the theory of justice and the rights defined be law and custom. But more than this, the concept of natural rights includes the idea that these rights are assigned in the first instance to persons, and that they are given a certain weight. Claims easily overridden for other values are not natural rights. Now the rights protected by the first principle have both of these features in view of the priority rules. Thus justice as fairness has the characteristic marks of a natural rights theory.29 Not only does it ground fundamental rights on natural attributes and distinguish their bases from social norms, but it assigns rights to persons by principles of equal justice, these principles having a special force against which other values cannot normally prevail. Although specific rights are not absolute, the system of equal liberties is absolute practically speaking under favourable conditions. (Rawls, 1971: 505-06n)

The idea of “moral rights” plays the same role as natural rights used to play: they are anterior to the power and to the law. They represent a limit to the power of the government, even of a democratic government. They are universal, absolute and inalienable. Moral rights have a restrictive conception of the number of rights and do not integrate economic, social and cultural rights (Peces-Barba, 2004: 48). The terminology “moral rights” is remote from continental juridical culture (Peces-Barba, 2004: 33). The problem Gregorio Peces-Barba points out is that such a formulation (“moral”) abandons the old principle of the Enlightenment: the distinction between rights and morality, the second being the domain of the religious (Peces-Barba, 2004: 34). Therefore, the attempt at distinguishing moral rights from the burdensome qualification of “natural” rights by Anglo-Saxon scholars is not successful in political cultures that are still eager to defend the Enlightenment distinction between morality and rights.

Finally, today, “fundamental rights” is the popular expression to the detriment of the aging “Human rights” heading, not to mention the outdated “natural rights” heading. The expression “fundamental rights” is interesting because of the ambiguity of the term “fundamental”. It can mean both the foundation and the tremendous importance. Therefore it can encompass radically different theoretical approaches to the origin of these rights. Because the relationship between liberalism and fundamental rights is consubstantial, fundamental is understood here in the sense of foundational. These rights were here before the political power and this political power is founded on these rights.

1.2These pre-political rights are sustained by a mythical account

Liberal theory establishes the origin of fundamental rights in a secured moment in the past. The state of nature and the social contract are the founding myths of liberalism as developed among others by John Locke. In a clear analogy with the religious myth of Adam and Eve in the Garden of Eden, Locke develops the fable of a state of nature. While Thomas Hobbes developed a solely negative representation of the state of nature, Locke had a rather positive imagery of this state of nature, for natural rights were supposed to already exist. The only concern Locke had was that, in the state of nature, justice is a private affair and the violations of law are not sanctioned, hence the establishment of the social contract, which puts an end to the state of nature and installs a political authority whose goal is to organise the sanctions in cases of violation of pre-existent natural rights. This is the core of liberalism: the defence of these natural rights. A political authority, liberal theory argues, should limit itself to the preservation of these rights.

Yet, an instrument that is meant to protect natural rights (the political authority) should not in turn become a danger to these rights. As a consequence, the relationship liberal theory entertains with the political authority emanating from the social contract is ambiguous: on the one hand, it is a necessary tool to protect natural rights, but on the other hand it represents a danger that can potentially infringe these rights. Consequently, the concern of liberal theory, after the establishment of the social contract, is to protect natural rights as far as possible from the interference of the government (Levinson, 1997: 333). Political authority is necessary but it should be limited. When liberalism first emerged, its aim was to limit religious and monarchic power. But, even when monarchies turned into constitutional monarchies or republics, liberal theory still remained anxious to protect individuals from the tyranny of the new authority, even if this authority happened to be labelled democratic. This means that, irrespective of the type of political authority, liberal theory is concerned about its potential tyranny. In liberal theory, the government is perceived rather negatively as a potentially coercive power that may infringe on individuals’ rights. This fear of the coercive power of the political authority, may it be democratic, is hence constitutive of liberalism.

Notwithstanding the countless writings on liberalism since Locke, one aspect has remained constant: the negative perception of the political authority and the concomitant privileged place of the Law. In the contemporary reading of John Rawls, the imagery of the state of nature and of the social contract has not totally disappeared. In the Rawlsian original position, the “veil of ignorance”, the fundamental rules of a society are “agreed upon” and from then on they are even. These constitutive elements of liberalism are justified slightly differently. In conformity with today’s prominent concern for pluralism, Rawls takes for granted that individuals believe in different conceptions of the Good. In order for them to live in peace, there should be a neutral government that refrains from imposing a conception of the good life upon individuals. Each individual is then free to adopt the life style they choose under the unique condition that their choices are compatible with the liberty of others. This imperative of liberalism implies the existence of a mechanism situated above the level of the individual that protects liberties or makes competing liberties compatible with one another. This mechanism is Law, which the government has the task of applying. In this sense, Rawls remains in accordance with the Lockean model that an instrumental political authority exists first and foremost to protect the rights of individuals. It implies a hierarchical relation between rights and politics. The Lockean social contract or the Rawlsian “veil of ignorance” offer a mythical chronology where rights precede the political authority in order to translate the liberal conceptual relation between rights and politics. Indeed, in liberal theory, rights are not the product of politics but were here first, it is almost the political authority that is a by-product of these rights, for they need a mechanism to secure their implementation, or rather to sanction their non-implementation.

1.3The liberal disdain for politics

Consequently, politics as defined by liberals is solely negative and should be avoided as much as possible. A liberal author like Hayek openly defends the “dethronement of politics” (Hayek, 1982: 149) which he considers intrinsically bad. But other liberal authors have followed another strategy, not frontally condemning politics. Instead, they have developed a pejorative understanding of politics. They reduce and dispossess it by trying to avoid dealing frontally with its constituting attributes that are conflict, power and decision. For liberal theory, politics, by its coercive character, is the place of alienation of individuals. Politics should be limited essentially to the competition for positions to exercise power or, at best, to the procedural establishment of a rational consensus (Habermas, 1996). Hence the result is the same as the one defended by Hayek, politics, being intrinsically bad, is dethroned to the benefit of Law. Liberal theory tends to avoid conflict, by supposing that disagreement can find its solution either in the Constitution or through consensus.

If the solution is to be found at the constitutional level – Rawls’ model – “the meaning and scope of politics is to be settled beforehand” (Wolin, 1996: 98), that is before conflicts and controversies emerge. Constitutional arrangements can thereby replace politics. Rawls’s “guardian democracy” as Sheldon Wolin calls it, privileges constitutional structure over democratic politics (Wolin, 1996: 100). Richard Bellamy criticises the liberalism of Rawls and his “politics avoidance” for trying as much as possible to exit the field of politics for fear of it. In Liberalism and Pluralism, Bellamy urges Rawls’s pluralist liberalism to “change from being a meta-political doctrine of liberal values to become a democratic politics of compromise” (Bellamy, 1999: 3) that is to say, to introduce politics in his political thought. Bellamy deplores that Rawls is attempting to preserve as much as possible issues that are linked to values from the political sphere, hence taking them away from the democratic process and securing them at the level of the constitution. This dream of neutralising politics is sustained by the liberal belief in the objectivity of constitutional thinking. This is the paradox of liberalism: by protecting evermore rights, at the same time it narrows the scope of what is (politically) allowed. This is what can be called the illiberal tendency of liberalism.

The second possible solution for avoiding conflict, liberal theory suggests, is consensus. This model is not solely applied to the constitutional moment but can be a model for politics. By introducing the model of rational consensus, liberal thinkers believe it to be possible to avoid the “problem” of power. Power, they claim, is coercive and hence infringes liberal rights, and as such power should be avoided and/or neutralised. The rational consensus model is then trying to get rid of power, it does not accept the ineradicable conflict or “antagonism” as Chantal Mouffe calls it (Mouffe, 2005). Generally speaking, rational consensus tries to alter politics from a process of power and coercion into one of reason (Warren, 1989: 515). Eager to avoid the coercive effect of power, liberals believe that political problems should be resolved by a logical or right (by opposition to wrong) answer being the result of a consensus based on reason rather than of a decision. The outcome produced thanks to the rational consensus is considered an impartial standpoint equally in the interest of all. As Noël O’Sullivan nicely puts it:

the concept of the political is seen primarily as the means for securing individual rights in a post-political society in which power and serious conflict have been replaced by a rationally grounded consensus. (O'Sullivan, 2009: 152)

Benjamin Barber also maintains that liberal theory is too remote from politics to understand politics itself and at the same time it has captured politics by remaking it in its own image thus destroying it by “reshap[ing] our politics in the mold of its abstractions” and he adds that it did so “at the cost of a lively and sustainable democratic political life.” (Barber, 1988: 19).

2The judicialisation/constitutionalisation of politics is the institutional consequence of liberalism and leads to an impoverishment or an annihilation of the political debate

The institutional consequences of the theoretical standpoint expounded in the previous section, which is that liberalism is relying on Law in order to limit or bypass politics, are the processes of judicialisation and constitutionalisation of politics.

Judicialisation of politics is broader in scope and encompasses constitutionalisation. Ran Hirschl gives a succinct definition of the judicialisation of politics as:

the ever-accelerating reliance on courts and judicial means for addressing core moral predicaments, public policy questions, and political controversies. (Hirschl, 2006: 721)

It can be helpful to look at Hirschl’s more detailed definition of judicialisation, where he distinguishes three possible sub-meanings:

(1) the spread of legal discourse, jargon, rules, and procedures into the political sphere and policy-making forums and processes; (2) judicialization of public policy-making through “ordinary” administrative and judicial review; and (3) the judicialization of “pure politics” – the transfer to the courts of matters of an outright political nature and significance including core regime legitimacy and collective identity questions that define (and often divide) whole polities. (Hirschl, 2006: 723)

The first sub-meaning embraces among others the spreading of “rights talk” (Glendon, 1991) within the political discourse. This transformation of the political language into one of rights has to do with our object of interest, i.e. civil disobedience. We will come back to it later.

The second sub-meaning implies that judicial courts are gaining power in determining policy outcomes. This is made possible by constitutional justice performed by the constitutional court and also by judicial review performed by lower courts when possible. For example, French courts are not allowed to perform judicial reviews. Nonetheless, they have “reached decisions that are sensitive to rights by other means, including reference to the European Commission and Court on Human Rights” (Provine, 1996: 199). This French form of “quasi-judicial review” (Cappelletti et al., 1989) is a good example of the spreading of judicialisation through Europeanisation. This second sub-meaning interests us especially for our theme of research, i.e. civil disobedience. Hirschl names it also “judicialisation from below” (Hirschl, 2006: 725) implying the active participation of the citizens as claimants. Indeed, the initiative of the rights-holders is needed in order to start a lawsuit and to obtain these court judgements. In the next section, we will see in more detail the implications for civil disobedience.

Finally, the third sub-meaning covers the phenomenon of courts and judges being made to decide over core political controversies, and not only over public policy issues as in the second sub-meaning. They handle deep moral and political dilemmas. Hirschl is talking of “juristocracy” (Hirschl, 2004). It is the constitutionalisation of politics, which translates into the growing role played by constitutional justice. Here too, as in the two former sub-meanings, the implication for the practice of civil disobedience is significant.

To summarise, the fact that political questions are being more and more phrased in legalistic terms as encapsulated in the first sub-meaning, and that the courts are playing a growing role in determining public policy issues (second sub-meaning) and core political debates (third sub-meaning or constitutionalisation) are symptomatic of judicialisation. These three trends lead to an impoverishment of the political debate (2.1) and it makes the political decisions taken by courts disappear under the mask of judicial solution (2.2).

2.1Phrasing political issues solely in terms of rights and impoverishment of the political debate

This trend of judicialisation and constitutionalisation is leading to a limitation of the political debate. Concerning the rhetoric of rights taking precedence, it is leading to an “impoverishment of the political discourse” (Glendon, 1991). Mary Glendon, writing specifically about the American “rights dialect”, showed through a few examples how the “simplistic rights talk” leads to “exaggerated absoluteness”, “hyperindividualism” and is silent about civic and collective responsibilities (Glendon, 1991: x). There is a tendency to frame nearly every social controversy in terms of a clash of rights, whose catalogue is moreover rapidly increasing, which concomitantly impedes compromise, mutual understanding and the discovery of common ground. Political rhetoric dominated by the rights discourse becomes out of touch with more complex ways of speaking people employ in their daily life, at home, at the workplace. It inhibits the political dialogue. And Glendon recognises that it is the result of an American “disdain” for politics (Glendon, 1991: 5).

Our stark, simple rights dialect puts a damper on the processes of public justification, communication, and deliberation upon which the continuing vitality of a democratic regime depends. (Glendon, 1991: 171)

And as John Gray deplores

[t]he tendency of much in recent thought and practice has been to try to assimilate political discourse to some other, supposedly superior mode, and thereby to deny to political life its autonomy. […] [t]he idea of politics as a conversation in which the collision of opinions is moderated and accommodated, in which what is sought is not truth but peace has been almost entirely lost, and supplanted by a legalist paradigm in which all political claims and conflicts are modelled in the jargon of rights. (Gray, 1993: 41-42)

[C]omplex questions about restraint of liberty […] that in other countries […] are treated as issues of legislative policy, involving a balance of interest and sometimes a compromise of ideals, have come to be treated in the United States, primarily or exclusively, as questions of fundamental rights. (Gray, 1993: 238)

John Gray criticises the American assimilation of politics into Law, a phenomenon he names the “virus of legalism” (Gray, 1993: 42). He deplores that American liberal theory, whose greatest advocates are Rawls and Dworkin, is being dominated by the jurisprudential paradigm (Gray, 1993: 238). Actually, this conceptualisation by American authors is in accordance with the American experience of politics, based on the “myth of rights”, which among other things suggests that rights are timeless (Scheingold, 1974: 203). Complex political questions which should be subjected to a political discussion are primarily or exclusively treated in the United States as questions of fundamental rights.

Judicialisation and constitutionalisation impoverish the public debate by precluding citizens from publicly discussing the content of the particular conception of the good that generates constitutional arguments. Mouffe detects what she calls the “depoliticisation of the political”, a concomitant concept of the phenomenon of judicialisation and, she adds, of the “moralisation” of the political. She criticises the increasing dominance of the juridical and moral discourse limiting the political debate. Mouffe reproaches contemporary liberal theory for delimiting which discourse is legitimate to participate in the political debate, and moreover for doing so in a too restrictive manner, so that too many concerns are from the outset condemned not to enter the political debate. Views that are considered illiberal remain excluded from the political debate (Ackerman, 1980: 294). Views that are not allowed to be expressed in the political debate are therefore condemned to find other channels of expression. Instead, Mouffe argues, they will find parallel channels like religion. She warns about the dangers of this trend. She proposes that it would be wiser to let religious or nationalistic views enter the political debate, adopt the format of the political discourse and there they could be politically fought against in the public sphere. Instead this debate does not take place, out of fear of it.

Dieter Grimm, drawing on his rich experience as a constitutional judge in Karlsruhe, warns about the hegemonic legal discourse over the political discourse to the detriment of the richness of the latter, in these enlightening terms:

The judicial discourse is much narrower than the political discourse. Legal discourse is a selective discourse that only allows arguments based on or linked with legal norms that, in turn, can be qualified as legal arguments. By contrast, there are certainly other arguments that are relevant for the political decision. For instance, is the solution useful or detrimental? How much does it costs? Can society afford this solution or not? […] Therefore, [the legal discourse] should not be used to replace the political discourse, but only to compensate for some shortcomings of the political discourse. (Grimm, 2004: 105)

It is not only an impoverishment of the political debate but also a grave limitation to politics. Indeed, “[t]he more rights the judges award to the people as individuals, the less free the people are as decision-making bodies” (Walzer, 1981: 391).

2.2Attempts at making the political decision disappear under the mask of syllogistic juridical solution

Basic liberties must be

no longer regarded as appropriate subjects for political decision by majority or other plurality voting […]. They are part of the public charter of a constitutional regime and not suitable topic for ongoing public debate and legislation. (Rawls, 1993: 151, n. 16)

Rawls is clearly supporting taking away public issues from the realm of the public debate to “secure” them within the realm of the constitution. They become a matter of interpretation of constitutional rights instead of a formulation of public policies within the realm of political discourses. The Rawlsian project of specifying a fixed and determinate set of liberties is a good example of the legalist “illusion” as Gray terms it; the legalist illusion of certainty through the application of fundamental rights and upper principles. The judicial interpretation of constitutional rights rather than the formulation of a public policy should lead to “the solution”, and not to “a decision”. Dworkin also maintains that issues of “principles” are not to be decided upon democratically (Dworkin, 2002: 204). Liberal theory denies that politics can resolve deep disagreements about political principles or justice, and it therefore denies politics a central place. These rights or principles could be discovered by reasoning abstractly about justice, separate from actual participation in politics.

Fundamental rights should be able, through the judgement of judges, to give definite answers to political questions. Behind this trend there is either the idea that a truth exists, that it is derived from pre-established principles and that this truth can be interpreted by wise judges; or simply there is no truth but at least a limited elite, the judges, are to decide and not the political community as a whole. In the case of Dworkin, it is not the idea of truth that dominates but confidence in judges, for he is clearly admitting that: “since our judges disagree among themselves, we know that they cannot all be right” (Dworkin, 2004: 78). In countries where dissident opinions of judges are allowed, this division among judges is openly recognised. But in countries (like France), where a judicial judgement does not allow dissenting opinions, the judgement is supposed to provide the sole possible answer in conformity with the Law (Turenne, 2007: 11). Both positions can be criticised: the first one for the pretension of truth deriving from principles or fundamental rights when in fact they can only become consistent when being applied, balanced with other competing principles and rights in a particular political and cultural context, and the second approach can be questioned for its non-democratic dimension. The idea is then to protect the political decision from the intervention of the people, demos, masses, whatever we choose to call them. This section deals solely with the first claim, the pretension of the existence of a logical political consequence deriving from fundamental rights premises. Constitutionalisation does not get rid of the political decision by keeping it beyond the scope of the openly political branches of government. It is rather shifting the locus of the political decision to the judiciary. Liberal theorists have confidence in judicial logic for producing an objective non-political outcome. The deductive syllogism, constitutive of judicial logic, considers that there are pre-established rights, from which a consequence can be logically deduced. The solution or outcome is logical, it is not considered a decision. Constitutionalisation is then a process of depoliticising politics by shifting the adoption of major decisions from the arena of politics to the arena of the judiciary, or more precisely of constitutional justice. This leads to a judicialisation of politics. But as Hirschl puts it: “constitutional law is indeed a form of politics by other means” (Hirschl, 2006: 723). The interpreters of the constitution (the constitutional judges) are given immense power while being “insulated from politics” (Wolin, 1996: 100).

Dworkin, in an enlightening article, uses an interesting analogy and talks about the “Secular Papacy” to qualify judges today (Dworkin, 2004). Dworkin agrees that “the role now played by judges […] was once played by priests and then later by politicians”. But, he goes on to affirm that “[n]either priests nor politicians have a responsibility of justification in principles or of capturing all that they do in more general formulations of right and wrong,” (Dworkin, 2004: 77-8), to which one is highly tempted to object. Actually, he himself nuances his statement or even contradicts himself a few sentences further: “I do not mean, of course, that judges are more rational or more skilled at analytic reasoning than theologians or parliamentarians.” (Dworkin, 2004: 78). And Robert Badinter, a former president of the French Constitutional Council, adds in regards of constitutional courts: “Do you think it was any different in a council of the Roman curia? I am certain it was not” (Badinter, 2004: 100).

Constitutionalisation is another coercive move that is paradoxically trying to get rid of the coercion of the political decision. The system of rights is swallowing politics. By wearing the mask of proceduralism, objectivity and sometimes even neutrality, rights seduce and let politics, with its officially subjective characteristics, seem deceitful (Žižek, 1999).

Conclusion of Section I

To summarise, liberalism is a defensive stand. It aims at defending rights against the interference of politics, for, according to liberal theory, rights were here first, mostly do not encompass political indeterminacy in their application, and politics is seen as a danger, for it is the place of power and coercion. With liberal thinking being hegemonic over the theoretical and political debate today, it does have a major influence over the evolution of contemporary polities. Contemporary constitutionalism and judicialisation are the practical institutional consequences of this liberal defensive position. They are putting the judiciary in the front line and entrusting it to play a considerable political role in today’s polities. The most contestable analysis is the belief that, by shifting the political issues to the judiciary, these issues will lose their political character. It is not only conceptually mistaken but it is also a fraud. Liberalism neutralises politics, but does not get rid of the political decision. It shifts the political decision to another place, most often the judiciary, for either it maintains that syllogistic thinking will produce a logical and objective judicial outcome instead of a political decision, or it hopes to secure the decision by conferring it to a small group of (reliable) judges.

This constitutionalism is two centuries old in the US, and in consequence of the post-Second World War hegemony of the US it first spread over the defeated countries of the Western World and since the 1990s spread more widely in Eastern Europe and in many other parts of the world. The European Union, being mostly a legal construction, relies heavily on this logic of judicialisation of politics. By the same token, civil disobedience was first an American practice and has mostly enjoyed American theorisation in accordance with the dominant liberal theory and the liberal practice of the American polity.

IICivil disobedience defends “rights” against the political authority

This second section singles out the one constitutive characteristic of civil disobedience, which is an act that defends rights infringed upon by the State (1). Civil disobedience is a claim formulating political demands in terms of “rights” rather than in terms of “values” and is more inclined to occur in a liberal constitutional polity (2).

1Civil disobedience is a defensive action against the political authority

Civil disobedience is a profoundly liberal practice. First, it shares the defensive character of liberalism and opposes the political authority (Markovits, 2005). Secondly, it is preoccupied, like liberalism, with the defence of rights.

It is interesting to note that most authors who elaborate on the multiple connotation of the term civil, do not refer to civil in its juridical dimension nor in its opposition to the State.30 In my work however, these two aspects are crucial. Used in the expression civil disobedience, “civil” means that the disobedients call upon rights and at the same time that they stand in opposition to the political authority.

We can find a conceptual precedent to civil disobedience in the concept of resistance as formulated by Locke. The resemblance lies in the defensive stand the two are sharing. Resistance together with civil disobedience is meant to restore something the State has trespassed. Either the State failed entirely to protect natural rights, hence the need for resistance (according to Locke), or it failed to protect one of these rights, hence the action of civil disobedience (according to contemporary liberal theory).

A more recent genealogical precedent is the action and conceptualisation of Thoreau. Thoreau developed a vision of an individual in constant conflict with the State. The opposition was frontal and irreconcilable. It is an extreme version of liberalism, closer to libertarianism.

The fact that the paternity of civil disobedience is given to Thoreau is exaggerated. The Lockean genealogy is more convincing. Civil disobedience takes place in the frame of a form of liberalism that supports a limited but nonetheless necessary political authority. Civil disobedience may define itself in opposition to the State. Still it does not define itself by the annihilation of it.

2The language of “rights” rather than the language of values in a liberal constitutional polity

The claims of civil disobedience are formulated in terms of rights. Rights-based arguments can be made with respect to nearly any policy issue (Cohen and Arato, 1997: 584). Such a use of a rights-based discourse is due to pragmatic reasons because it increases the probability of a claim to succeed, especially in a liberal polity. This argument contradicts Rawls and others who base their definition on the “sincere” conviction of the disobedients. Although rights imply values, civil disobedients refrain from using the language of values. Instead they use the language of rights considered to be more respectable. The conversion into a language of rights has the advantage that it connotes objectivity and neutrality, and hence establishes distance from the sphere of the political.

Take for example the French movement of disobedience against genetically modified organisms. These groups employ both a value-based discourse, stressing the common good, and a rights-based discourse, calling upon certain fundamental rights. Value-based arguments are for example the emphasis on collective issues such as the importance of food quality, public health and environmental and agricultural sustainability, the negative effects of productivism, cultural homogenisation and neo-liberal market globalisation (Hayes, 2007: 298). They appeal to civic and Republican values defending what they consider their culture against colonising agents that often appear in the guise of multinational corporations such as Monsanto. This first discourse, a value-based discourse, is multidimensional. It is openly political and debatable. Rights-based arguments by the same anti-GMO activists focus for instance on the rights of peasants, workers and indigenous peoples (Hayes, 2007: 298). This second discourse is more restricted, referring solely to rights. It denies inscribing itself within the contingency of politics.

This example show how a political demand can be formulated by using different discourses. Although it uses the language of rights, the political dimension remains constitutive of the claim. Today, political demands are often translated into the language of rights in order to utilise the institutional frame of liberal constitutional polities. If civil disobedients formulate their claim in terms of rights, it is not (only) out of conviction but also a strategic move. They know that in order to be heard in a constitutional polity they have to use the arguments that resonate best and have a chance to find support.

Classic studies on civil disobedience focus on the conviction of the disobedients, even on their “sincerity” (Rawls, 1971: 367). Actually, it is rather the strategic formulation of the claim that defines civil disobedience than the motivation of the disobedients. Nonetheless it is possible that conviction and formulation overlap or correspond, but the decisive element for defining civil disobedience is the formulation, regardless of the deeper motivation or the sincerity of the claim.

What is argued here is that the choice of discourse – rights-based or value-based –depends upon the polity in which these claims are formulated. In a system of constitutional justice it is wiser to use the political language of rights because, as John Gray argues, it is the courts that have become “arenas for political claim and interests” (Gray, 1993: 42). And if they are formulated in terms of human rights or constitutional rights, disobedient claims are most effective in court or in politics, as Sophie Turenne has shown (Turenne, 2004: 381-2). In contrast, in a polity where the question of the good is still a political and debatable question, stressing the notion of the common good would be more effective than for example the insistence on individual or minority rights.

One of the disobedient’s aims is to change the law, and the most effective way of doing so in a constitutional democracy will often be to persuade the courts that the obnoxious legislation is unconstitutional. (Cohen, 1972: 302)

It is hardly surprising that civil disobedience was first developed in the United States. Because a system of judicial and constitutional review exists there, it is possible in the US that major policy controversies are decided by judges. In a constitutional polity where judicial and/or constitutional control exists, the breaking of a law can instigate new jurisprudence. The change in the policy, demanded by the disobedients, can happen in front of the judiciary. A judge or a jury may rule in favour of the claim put forward by civil disobedients (Hall, 1971: 135). Therefore civil disobedients often welcome being summoned to court. The trial becomes the platform for expressing their views, especially in cases in which they defend a plausible interpretation of rights (Turenne, 2004: 379-80). Even if the probability of winning their case is slim, the disobedients can nonetheless hope for a reversal of jurisprudence. In a polity where judicial review exists, as is the case in the United States, civil disobedients can hope for a ruling in their favour already from a first instance court which can decide that the disobedients’ interpretation of the Constitution is the proper one.31 In Great Britain, the civil disobedients can hope for the clemency of the jury.32 In Germany, civil disobedients hope that the constitutional court will adopt their interpretation of the fundamental right(s).

The case of the German anti-missile crisis in the early 1980s33 offers a perfect example of a political formulation, which from a potentially broad spectrum of discourses and claims, was in the end reduced to a constitution-based discourse. The disobedients contested the decision of the German State to allow American missiles to be stationed in Germany. They challenged the policy of the government in front of the German Constitutional Court arguing that the policy was unconstitutional. In one of the cases, they argued that the missiles were so dangerous that their imminent deployment would violate their right to life and bodily integrity, protected by Article 2 (2) Grundgesetz.34 Moreover, the potential use of these missiles in a first strike constituted, so they claimed, a violation of Article 26 (1) Grundgesetz, which prohibits preparation for a war of aggression (Angriffskrieg). In addition, the opponents to the policy argued that the fate of Germany lay in the hands of a foreign power, which, they argued, violated the general constitutional requirement that German statehood must be preserved. In Germany, formulating political demands in terms of rights has become an ingrained part of political practice. This has to do with the tradition of the Rechtsstaat and the development of strong constitutional justice after the Second World War.

Even in France, the constitutionalisation of the polity is progressively imposing itself. Until recently, the European Court of Human Rights in Strasbourg has functioned as a substitute for a constitutional court (Sweet, 2009). Formulations of political demands have increasingly been articulated in terms of fundamental rights. Activists hope that the supranational European court will condemn France on the basis of the European Convention on Human Rights. Hence, civil disobedients in France consider the European Court of Human Rights as a kind of appeal court that rules as a constitutional organ, protecting and interpreting the rights of the European Convention. For example, the mayor of the French town of Bègles married a homosexual couple knowing that such an act was illegal in France at that time. The mayor was suspended from his functions for a month by the ministry of the interior and the wedding was declared invalid by the French judiciary. Having been aware of the illegality of the wedding from the onset, the goal had been to gain access to the European Court of Human Rights and to bring about a favourable judicial decision.35

Finally, an increasing number of political claims are no longer limited to the national level. Supranational political battles have become paramount. In addition to a nationally-based political discourse, another discourse can be developed for the international stage. For example, in 1999 in France, disobedients dismantled an American fast food restaurant under construction. They were motivated by a mixture of nationalism, anti-Americanism, anti-junk food (mal bouffe), a concern for the protection of French farmers and the environment through extensive rather than intensive agriculture, etc. They referred to all these arguments within the French political debate. But they also offered a reformulation of the claim in order to fit the international stage. José Bové (Bové and Luneau, 2004) argued that the French producers of Roquefort cheese suffered from the decision issued by the Dispute Settlement Body of the World Trade Organisation in July 1999. The decision forced Europe to import North-American hormone-treated meat. The EU then decided to not respect the decision and continued to prohibit the marketing of the treated meat in Europe. In response, the US took retaliatory measures by imposing high taxes on 60 European farm products, including Roquefort cheese. The argument is here that the lack of a possibility to appeal the decision at the WTO deprives the Roquefort producers of their right to a fair trial. It is a legal-based argument that has more chance of having an impact at the European and international levels. Another good example of this dual discourse is that mentioned at the beginning of this section with regard to the opponents of anti-genetically modified organisms. One of their discourses, the multi-dimensional discourse referring to many values, is deployed within the French political debate whereas the rights-based discourse is used by the disobedients and activists on the European and international stage, where it has a better chance to be heard.

Conclusion of Section II

We have revisited the well-known concept of civil disobedience by showing how it is a liberal concept. It has in common with liberalism the same defensive attitude against political authority. For the definition of civil disobedience, it is sufficient to state that civil disobedience is a defence of “rights” considered as being above politics, whatever these rights are. The nature of these rights is not pertinent at the level of the definition. It becomes crucial once the justification of civil disobedience is at stake.

Civil disobedience as a method of action happens within a liberal polity, more precisely within a constitutional polity, when political demands are encouraged to be phrased in the language of “rights”. It is the polity itself, its structures and processes of decision-making that encourages this kind of action, or rather this kind of formulation of the claim sustained by the disobedients.

Conclusion of Chapter II

We have seen in the first section how liberalism defends (liberal) rights and in the second section how actions of civil disobedience are defensive moves against the State in order to defend “rights”, either religious, natural, moral, ethical, supra-constitutional or constitutional rights (Ost, 2000). In this context civil disobedience is a political tool that is the corollary of the institutional consequences of liberalism (especially the judicialisation and constitutionalisation of politics). By phrasing political claims in the defensive language of rights, it impoverishes and radicalises the political discourse. It also puts the judiciary in the front line to solve the controversy.



26The term “Law” with a capital letter should be understood in the general sense given to the continental expressions Recht, droit. It is not to be confused with the law without a capital letter, which refers precisely to an act of legislation, a statute (Gesetzt, loi). The term “rights” (Rechte, droits) is to be understood as the plural of Law.

27The French Declaration is also a declaration of the rights of the citizen (and not solely of Man), see next chapter for more insights on this difference.

28However, the attempt to explain the notion of fundamental rights by some appeal to natural order can be found also in the contemporary debate. Robert Nozick, a libertarian, defends that natural rights, which are the inviolable freedom of individuals and of the absolute control of property of the self and its possessions, constitutes the foundation of a libertarian and well-ordered society (Nozick, 1974). In Germany, after the World War II, there has been a revival of natural law theories (Stone, 1965: 194).

29My emphasis.

30The classical meanings often pointed out in the literature are first that civil is opposed to religious (Harris, 1989: 1). Secondly, civil is opposed to military (Power, 1970: 35). Thirdly, in an old understanding, civil also refers to being civilised (Power, 1970: 35). Today we would rather speak of politeness, or of civil manners. Fourthly, civil is opposed to criminal. These meanings mostly confer the sense of an individual belonging to a social (civilised) group and behaving civilly (not criminally) in order for this social group to live in civil peace (not in war). All these understandings are well-established.

31A good example of a highly controversial political issue that gave rise to many actions of disobedience and was solved in the United States by the Supreme Court is the abortion issue (Turenne, 2007: 243).

32In Great Britain many of the trials concerning anti-GMOs disobedients who trashed crops took place in front of a jury (i.e. randomly selected members of society) who decided whether or not the defendants were guilty.

33In 1979, in a context of growing fears of Soviet aggression in Germany, the American and the West German governments and the other NATO members reached the so-called “double-track” decision. The first track consisted of a dialogue between Washington and Moscow to achieve a reduction of the number of Soviet missiles. The non-success of these talks led to the second track in November 1983, which consisted in the deployment of American medium-range rockets to Western Europe. The United State stationed hundreds of middle-range missiles in Great Britain, Italy and West Germany. After a vote of support by the Bundestag, the United States began the deployment of Pershing II in West Germany (Quint, 2008: 20).

34BVerfGE 66, 39 (1983).

35Nonetheless, the reform of the French constitution of July 2008 introduced a mechanism of a posteriori constitutional control, effective since March 2010, opening the door to a German-like constitutional control when a constitutional doubt is raised by a defendant in the course of a trial. Now the French litigants are more inclined to refer to the French Constitution and its preamble rather than the European Convention on Human Rights to defend their claim and obtain a favourable judgement of a constitutional nature interpreting rights to their advantage.


Chapter III –CiviC Disobedience and Democracy: the same Logic of Promoting Politics

This chapter deals with the concept of civic disobedience. Contrary to the well-established concept of civil disobedience, civic disobedience is defined as a form of political disobedience that incites the polity to intervene (II). In order to render this link between civic disobedience and democracy apparent, the constitutive link between democracy and politics will be rendered evident (I).

IDemocracy and politics: A consubstantial relation

[H]istorically, the idea of the political and the idea of democracy have shared so many common meanings as to seem almost synonymous. (Wolin, 1994: 301)

In the following section we first focus on the myth of the revolution as the political act that brings forth democracy (1). In a second step, I will shift the emphasis to the fact that democracy is not a particular institutional set-up, but rather has to do with the capacity to incite action, to act politically (2).

1A democratic myth: Revolution, a constitutive political act

We have seen in the preceding chapter how liberal theory relies on the myth of the social contract, as originally developed by Locke. According to liberal theory, a legal act (i.e. the contract) establishes the polity. By contrast, in democratic theory a political act establishes the polity. This political act, at least according to democracy’s own mythology, is the revolution.

What I would like to argue here is that democracy’s myth of origin, rather than being tied to the sealing of a contract, is an act of revolt, contest, or political engagement. This act of revolt aims at re-appropriating political power. Such an understanding of democracy’s birth myth is also linked to the idea that democracy is not handed down from above, but is seized from below. Political figures or thinkers may have paved the way for democracy, but without the people sustaining this movement, they would have been powerless in implementing democracy.

Looking at history one might ask if the initial spark of Greek democracy was handed down from above or seized from below. Historians have come up with different answers to this question, often, as Kurt Raaflaub points out, “for reasons that had as much to do with the political concerns and experiences of their own time as with those of the ancient Greeks” (Raaflaub, 2007: 16). Was Greek democracy a long series of reforms initiated by aristocratic leaders as Walter Eder maintains (Eder, 1995: 28) Or was democracy, as Josiah Ober believes, “not ‘discovered’ nor ‘invented’ by an individual” but rather the creative response to changes in the Athenian political environment that “were the direct result of collective action.” (Ober, 2007: 83). According to Ober’s historical reading of the beginning of Athenian democracy, the demos’ capacity first became manifest during a popular uprising that sparked the democratic revolution of 508/7 B.C. Hence, democracy results from the demos’ capacity to act as a collective historical agent. For Ober, a revolutionary uprising happened without leadership in the traditional sense. The leadership of Cleisthenes and the successful implementation of the reforms associated with his name responded to a revolutionary situation (Ober, 2007: 86). The revolution was, Ober believes, a necessary condition for the emergence of democracy, the energy released by the revolution was decisive even if in itself it was not a sufficient condition (Ober, 2007: 89).

With the Athenian precedent in mind, Ober argues that we should replace the idea that democracy is the product of a constitutional “foundation” with the idea that democracy is “pragmatic, experimental and revisable” (Ober, 2007: 83). Considering the disputed historical debate, Ober’s version of a revolutionary act that is at the origin of Athenian democracy is retained here. Compared to the liberal hypothetical social contract, here we are dealing with more than a hypothesis. We are dealing with an event that did really happen but whose consequences are disputed.

But is revolution a myth, a reality or even a threat? The boundary separating myth from reality is not very clear. The French Revolution of 1789 did happen, yet its perception today is skewed. Over and again it has been used (and abused) as a point of reference to imbue political changes with historical significance. It became the “French revolutionary myth” (Wolpert, 1948: 250) far beyond the borders of France.

Once the revolution operates as a threat, rather than a myth or a reality, it becomes a means for putting pressure on governments. Should governments overstep their explicit or implicit delegated power, revolutions can potentially overthrow them. Revolution not only establishes; it also plays the role of the reminder of what could happen should the power lose its legitimacy. As Eric Hobsbawm reminds us “[t]he French Revolution demonstrated the power of the common people in a manner that no subsequent government has ever allowed itself to forget” (Hobsbawm, 1990: 122).

The problem with the idea of mythology is that it is tied to an ideal foundation. By contrast, what is intellectually interesting about the concept of democracy is that it is a project, an undertaking. Its reality lies mostly in the future. If democracy needs a revolution, it is mostly an intellectual revolution. This revolution consists in the ability to think the absence of a foundation, which entails that politics and law have no foundation. Revolution therefore cannot be a foundation in itself. It is, as Jean-Luc Nancy calls it, a “suspended revolution” (Nancy, 2009: 83).

2Democracy is not a settled set of institutions and practices but the capacity to act collectively

Democracy is not [...] a political regime, in the sense of a particular constitution among the different ways to assemble men under a common authority. Democracy is the institution of politics.36 (Rancière, 1998: 232)

For Jacques Rancière, the term democracy can be used in two different ways. First, it can be understood in an institutional sense, i.e. democracy as a cluster of procedural techniques to choose the government. He considers this approach far too limited and even unfaithful to the idea of democracy. Secondly, democracy means that people imagine themselves as agents who live together and who argue about what is best for them as a group. In short; they govern themselves (Rancière, 2005: 40). This second definition is also a definition of politics.

The first limited definition of democracy, the institutional one, is unsatisfying because there is not one single institutional arrangement that embodies perfectly the idea of democracy. Rather, democracy is the incessant attempt to find adequate democratic institutions and practices. This search is in itself a matter of political debate (2.1).

Considering the second broader definition of democracy, the one instituting politics, it encompasses the idea of democracy as a capacity to do things, to act politically. Hence, democracy is definitely not the absence of power but a specific form of power, the power of the many (2.2).

2.1The question of the institutional form of democracy is a political issue

Democracy is not a particular set of institutions but the institutions themselves are the result of the democratic process (2.1.1). To underline the contingency of the institutional procedures considered democratic, we should take a closer look at a practice, namely the “selection by lot”, which up until the Enlightenment was regarded as intrinsically democratic but which since then has fallen into oblivion. And what we today consider as democratic – the practice of electing representatives – was thought to be aristocratic until the 18th century (2.1.2).

2.1.1Democracy is always in the (institutional) making

Democracy is an evolving practice. (Bellamy and Baehr, 1993: 180)

Democracy cannot be imagined as a single pre-defined institutional means that encompasses the whole of democratic policy. In practice, every institutionalised form of democracy has its own exclusionary mechanisms, therefore implying an ongoing attempt at enabling political expression to a larger extent.

History has shown how democracy is not a closed set of institutional practices. For example, in the 19th and the 20th century, in Europe and North America, the right to vote was extended to groups of people who had previously been excluded (women, people of colour, alien residents). The same period also saw a broadening of methods of democratic action (associations, strikes, demonstrations). These shifts in institutional practice are nothing but manifestations of an ongoing search to realise the idea of democracy (Lummis, 1996: 39). Indeed, democracy is not synonymous with majority voting (Ober, 2008: 3). Majority voting is one possible attempt at institutionally translating the idea of democracy. Consequently, democracy is an ongoing, endless process. There exists no point when the institutionalisation of democracy arrives at a terminal moment of perfection (Cohen and Arato, 1997: 592-3).

By the same token, no institutional setting should be able to claim a monopoly over the voice of the demos. A democratic polity is, Mouffe reminds us, is “based on the fact that no limited social actor can attribute to herself the representation of the totality and claim to have the ‘mastery’ of the foundation” (Mouffe, 2005: 14). Hence, even the elected representatives in a contemporary parliamentary democracy cannot claim the monopoly over the voice of the people. Democracy cannot be reduced to the election of representatives.

2.1.2An example of a different democratic institutional setting: selection by lot and not by election

In modern times, the random selection of those who govern is no longer an option. While today it seems impossible to imagine the selection by lot being actually practised, in former times this method was taken for granted (see for example the ancient Greek philosophers like Plato or the American and French orignal constituent power during the revolution) (Rancière, 2005: 48).

In Athenian democracy selection by lot was considered a democratic practice. In Politics, Aristotle advocated mixing democratic and oligarchic arrangements in a mixed constitution, and by this he meant mixing selection by lot, which was the democratic feature, and the election of representatives, which was considered the oligarchic feature (Manin, 1996: 27). The idea behind selection by lot was that in a democracy, every citizen should be able to be governed and to govern alternatively. For Aristotle, this rotation between command and obedience constituted the institutional arrangement of democracy. Referring to Greek philosophy, Jacques Rancière explains how democracy means first and foremost that the ones who govern are the ones who are not more entitled to rule than to be subject to the rule of others. Government is thus dissociated from natural and social differences. For politics (a synonym for democracy according to Rancière) to occur, there must be something else than normal societal order and titles. In this case, the power of the people is not understood as the power of the majority but as the power of anybody; and this regardless of the fact of whether somebody is competent or not (Rancière, 2005: 56). In a democracy, the representatives are not superior to the governed. They are chosen to be bound by the will of the governed. There should exist a similarity between the rulers and the ruled (Manin, 1996: 153).

According to Rancière, politics happens when authority relations immanent to social reproduction are broken. It is a sphere where two different logics meet and confront each other: first, the logic of natural government of social competences and secondly, the government of anybody (Rancière, 2005: 62). Rancière refers to Plato in order to remind us of the different “titles to govern” that exist. In a natural order, men are governed by the ones who own the titles to govern either through human or divine filiations or through the organisation of productive forces. Societies are usually governed by a combination of filiation and wealth. More precisely, there are seven titles to govern of which six are natural: of the parents over their children, the older over the younger, the master over the slave, the well-born (in other words the rich) over the nobody, the strong over the weak, and the wise over the ignorant (Plato,2006: Book III). There exists a seventh title to occupy the place of the superior and the inferior, a non-natural one, and this is hazard. This title to govern is totally disjointed from the ones that ordinate social relations. Plato defends that hazard is the only democratic method. Hazard is the only moment when nature or the social body do not impose their law on society (Rancière, 2005: 48). Aristocracy, gerontocracy, plutocracy, technocracy are the government of paternity, age, wealth, force or science. Democracy, in contrast, is the government of hazard (Rancière, 2005: 53).

In ancient Athens, drawing lots was based on a democratic idea. This procedure relied on the assumption that every citizen, whoever he might be, was politically competent. Such an understanding of citizenship is not to be found in any of the democracies today in which the citizens choose and empower their representatives through elections. For Greek philosophers like Aristotle, elections were a common practice in ancient oligarchies where the political elite sought the support of the people.

The practice of choosing by lot was not limited to Athens. The Italian republics of the Middle Ages and the Renaissance often chose their magistrate by lot (Manin, 1996: 42). Although the American and the French Revolutions did not seriously consider implementing selection by lot, there were still a few revolutionaries and intellectuals who supported the idea. Montesquieu, for instance, repeats the Aristotelian dictum when he writes that “[s]election by lot is in the nature of democracy, selection by choice is in the nature of aristocracy”37 (Montesquieu, 1973: 17). Amongst 20th century scholars it was Carl Schmitt who brings up again this idea when he writes “[i]n comparison with lot, designation by election is an aristocratic method, as Plato and Aristotle rightly said”38 (Schmitt, 1928: 257).

Drawing by lot is now regarded as a strange practice. Today it is no longer used to appoint legislative or executive officials in contemporary democracies. Nonetheless, the judicial system in certain countries still uses this selection method today for constituting juries (Manin, 1996: 8), among others the US, Britain and in limited cases France. In Germany, in contrast, there are no popular juries in the judicial system.

2.2Democracy is the capacity to act politically

We have just seen what democracy is not: it is not a settled institutional frame but it is open in terms of institutional implementation. We will now concentrate on what it is. In order to help in this definitional work, we should take a look at the related concept of politics (2.2.1) and see how democracy is the very act of determining what is political (2.2.2), how democracy is a political regime without foundation (2.2.3) and finally how democracy is a form of power and certainly not a state that emerges after power has been ousted once and for all (2.2.4).

2.2.1Distinction between the political and politics

What the political is meant to designate, […], is pointedly distinguished from institutionally grounded conceptions of “politics” as well as from “the state” or “government”. As a substantive, “the political” is neither organized activity nor an institution; it is instead a distinct sphere of human life or a distinct kind of human potential. (Hauptmann, 2004: 36)

Emily Hauptmann shows that “the political” is a neologism which is employed by some political theorists yet without a single established meaning (Hauptmann, 2004: 34). By using the term “the political”, certain theorists imply the need to come up with an alternative to “politics” in order to describe their object of research. Hannah Arendt and Carl Schmitt used “the political” to delineate a distinct dimension of human experience. In contemporary political theory one has to mention the names of Sheldon Wolin and Chantal Mouffe who both use the neologism in order to theorise democracy.

We have seen in the preceding chapter how liberal theory perceives politics negatively. It should be contained or avoided as much as possible. The introduction of the term “the political” is first of all an attempt to promote a more positive perception of the political. The concept of “the political” intends to counter the tendency in liberal theory to discredit “politics”. As Emily Hauptmann puts it, “the political,” as it is used by certain theorists, is “optimistic about the creative promise of politics while also acknowledging that politics is full of conflict, power, interest, and so on.” (Hauptmann, 2004: 47).

The second element of the perceived need for a different phrasing is the centrality of power and conflict. Unlike liberal theory, which regards power and conflict as phenomena that have to be reduced or eliminated, partisans of “the political” consider them as constitutive of the political.39

By speaking of “the political”, one introduces a larger dimension than merely the realm of institutionalised activities of governmental organs implementing policies. In Mouffe’s view, politics cannot be restricted to a certain type of institution or be envisaged as constituting a specific sphere of society. It is inherent to human society (Mouffe, 1993: 3). For authors who advocate the change from “politics” to “the political”, the narrow concept of politics fails to take into account elements and relations that occur outside this institutionalised framework. Excluded are, for example, non-institutionalised political movements, which are nonetheless constitutive of the political. “The political” hence connotes a way of thinking about politics that happens in a larger setting than exclusively institutionalised government and the electoral system.

For Giovanni Sartori, “politics” today implies the idea of verticality, of a hierarchical structure as well as a form of government. The Greek idea of horizontality, the Greek politéia is missing (Sartori, 1973: 9). With this horizontality missing, the sphere of politics becomes limited to the sphere of the State. However, once the polity is democratised the horizontal dimension re-enters the scene (Sartori, 1973: 19). While Sartori does not make explicit use of the term “the political” (as Wolin and Mouffe do), his concern with rehabilitating horizontality nonetheless ends up being analogous to the thinking that uses the term “the political”.

As for Rancière, he opposes the well-established term “politics” with “police”. While the first term carries positive connotations the latter is meant in the institutional, mostly negative sense. “Police,” according to Rancière’s definition, is the domain of institutionalised politics (Rancière, 1999). By contrast, politics is the “noise” that the people, the demos or the “have-nots” introduce into the well-ordered “police.”

My own work retains the term “politics.” Used in a non-pejorative way, it refers to institutionalised and non-institutionalised politics; yet this work has a particular interest in the non-institutionalised dimension (Sartori’s horizontal dimension, Rancière’s “noise”; Mouffe and Wolin’s “the political”).

2.2.2Democracy is the very act of defining what is political

Democracy is a political moment, perhaps the political moment, when the political is remembered and recreated. (Wolin, 1994: 23)

The definition of public sphere is not a pre- or extra-political fact, but something that is achieved through politics. (Bellamy and Castiglione, 1997: 598)

Politics is more about what can be argued than the argument itself. Politics is about determining the content of the political sphere. The frontier between the private sphere and the public sphere is not pre-determined. This distinction is the very content of politics. It is via the political process that it is decided what belongs to the private sphere and what belongs to the public sphere. Making the analogy between politics and democracy, Rancière argues that democracy is the fight against privatisation and for the enlargement of the public sphere (Rancière, 2005: 62). Its objective is not to increase the private happiness of individuals. Democracy is the recognition of the public character of spaces and relations which formerly were private. For example, the recognition as public of places that used to be private (workplaces, hospitals) is emblematic for the enlargement of the public sphere in a democratic process (Rancière, 2005: 63). The private sphere, liberal theory defends, is the realm where individual liberty plays itself out. From Rancière’s point of view however, this liberty is the liberty of those who possess power (and is hence experienced as domination by others) (Rancière, 2005: 64). Democracy thus strives to avoid that the both private sphere and the government are dominated by the same societal elite (Rancière, 2005: 63).

2.2.3Democracy is the power to do things

Let us go back to the Greek roots of the term democracy and distinguish between terms that carry the suffix -arche and other terms that carry the suffix -kratia. The former refers to a power that is founded on a principle, as in monarchia and oligarchia (Nancy, 2009: 84). Monarchia is most often founded on the transcendental principle that God gives power to the monarch. It can also be founded on the election in the case of elective monarchy. Oligarchia is founded on the idea that the best govern. In contrast, there is no “demarchia”, i.e. there is no foundational principle related to the demos.

As for the suffix –kratia, the term means “power in the sense of strength, enablement, or ‘capacity to do things’” (Ober, 2008: 6). There exists neither monokratia nor oligokratia. Demokratia “refers to a demos that has the collective capacity to do things in the public realm, to make things happen” (Ober, 2008: 7); “it is not just a matter of control of the public realm, but the collective strength and ability to act within that realm and, indeed, to reconstitute the public realm through action” (Ober, 2008: 7).

Democracy is a power capable of doing something. It is not the foundation of power. An electoral foundation can lead to the power of a few or of a single person (elected monarchy, elected aristocracy), it is not a condition for democracy.

2.2.4Democracy is a form of power and not the absence of power

Politics is constituted, among others, by power and conflict. The disappearance of power and conflict is not a precondition for democracy to happen, as defended in consensual models of democracy. Power and conflict are present in social and political relations and cannot be eliminated. Therefore, all considerations on democracy should be based on the postulate that power and conflict exist per se.

Concerning power, democracy offers another configuration of power (power of the people) than in models where power is in the hands of a small number of individuals. With regard to the notion of conflict, democracy is not determined by its absence, as the liberal consensus model of democracy suggests. Consensus abolishes conflict which, as we have seen already, is constitutive of the political. Contrary to this consensus model, Chantal Mouffe makes the case for the irreducible antagonist character of politics (Mouffe, 1993: 1-2): she borrows from Carl Schmitt the friend/enemy binary in order to describe the political, but deviates from the Schmittian concept of the political, which postulates the existence of an “enemy”. Democratic politics imagine an “adversary”, “i.e. somebody whose ideas we combat but whose right to defend those ideas we do not put into question.” (Mouffe, 2000: 15). Consequently, the conflict that characterises politics is not, as Schmitt argues, war-like by definition. Rather, political conflict can have a civilising effect. Mouffe rejects the “illusion of consensus and unanimity”, which, she argues, is “fatal for democracy.” (Mouffe, 1993: 5). She suggests that if passions cannot be expressed in the political arena, they will find other ways to express themselves such as in fundamentalist or nationalist movements (Mouffe, 1993: 6). For these reasons, she considers the contemporary aversion for politics, power and conflict as a danger.

IICivic disobedience is a constructive action asking for the polity to intervene

There are already some scholarly works that suggest forms of political disobedience that differ from civil disobedience. What they have failed to do is, among others, to grasp the distinctive element that they seek within the motivation of the disobedients, or the content of the claim (1). In contrast, but still building on these insights, a concept of civic disobedience is elaborated and the specificity is encompassed in the formulation of the claim (2).

1Authors who identified another kind of political disobedience

1.1Hannah Arendt, the intuition without an explicit attempt at distinguishing two kinds of political disobedience

Civil disobedience arises when a significant number of citizens have become convinced either that the normal channels of change no longer function, and grievances will not be heard or acted upon,40 or that, on the contrary, the government is about to change and has embarked upon and persists in modes of action whose legality and constitutionality are open to grave doubt. (Arendt, 1969: 74)

Arendt identifies two reasons for engaging in acts of civil disobedience. One reason is concerned with a situation when rights are perceived to be infringed upon by a government that “persists in modes of action whose legality and constitutionality are open to grave doubt.” In this scenario we are dealing with a classic case of civil disobedience, which is the defence of rights against the political authority.

The other reason identified by Arendt has to do with a situation where the “normal channels of change no longer function, and grievances will not be heard or acted upon”. This motivation for civil disobedience is triggered by the perceived failure of the democratic political system to react to political demands. Disobedience thus happens when the process of filtering political demands for the official political agenda does not work in a satisfying manner. Classic studies on disobedience have neglected this motivation.

1.2Dworkin’s new concept: “policy-based” disobedience

The first author to challenge the classic liberal concept of civil disobedience was the American liberal legal scholar Ronald Dworkin. At a conference held in the early 1980s in Bonn, Dworkin presented a new taxonomy of political disobedience. According to Dworkin, three different “types” of “convictions” lead to political disobedience (Dworkin, 2001: 106-7): first, “integrity-based” disobedience founded on moral conscience; second, “justice-based” disobedience based on a sense of injustice; and, third, “policy-based” disobedience founded on political considerations. The first is traditionally classed under the concept of conscientious objection.41 The second is a traditional case of civil disobedience. It is the third category “policy-based” disobedience that introduces a new element into the debate.

Already during the 1970s Dworkin distinguished between rules based on principles and rules that are not.42 He argues that laws that are not based on rights could be prescribed by economic and social utility. This distinction leads him in to differentiate between two forms of disobedience: “policy-based” disobedience, which is not based on principles but on political reason, and “justice-based” disobedience (i.e. civil disobedience) which is based on principles.

In practice, the exemplary case of “justice-based” disobedience is the American civil rights movement of the 1960s which inspired the theorisation of Rawls and other American authors. By contrast, “policy-based” disobedience, according to Dworkin, is driven by policy concerns and corresponds to the German Sitzblokade experience of the 1980s. Undeniably, the new category of policy-based disobedience was inspired by the German situation. In 1981, Germany experienced enormous protests against the stationing of Pershing II and Cruise Missiles on its territory. For Dworkin, the German activists who engaged in acts of disobedience sensed that this policy would have tragic consequences for the community as a whole. Dworkin stresses the fact that the activists did not defend the right of a minority but acted in the interest of the majority.

Policy-based disobedience relies on political arguments such as the dangerousness of the policy and not on arguments in terms of fundamental rights being infringed. The goal is not to compel the polity to respect a principle of justice, but to change its political decision. Policy-based disobedience involves policy decisions that concern the whole polity while justice-based disobedience is a matter of principle, which impacts individuals or minority groups.

Until the present day, this distinction between justice-based and policy-based disobedience developed by Dworkin has not been explored further. Most of the writings on the subject continued within the civil disobedience or “justice-based” disobedience framework without exploring further the possible pertinence of “policy-based” forms of disobedience. In the 1980s, at a moment when Dworkin’s theory offered an explanation that resonated with the current reality of political events, German theorists still stuck with Rawls’ theory of civil disobedience and the appeal to the sense of Justice (Müller, 2002: 166).

For all its worth, Dworkin can be criticised for relying solely on the “motives” of the disobedient (Dworkin, 2001: 107). It is impossible to know the motivation of the disobedient for certain. Their deep “motives” can be accommodated and formulated differently in order to serve their claim. As an example, Dworkin considers disobedience against an economic policy as a case of policy-based disobedience (Dworkin, 2001: 112). This means that the motives of the disobedients are policy-based because they consider the economic policy in question as “unwise” or “bad”. At the same time, Dworkin becomes aware of the inconsistency of his theory when he realises that economic policies can also be “unjust,” (Dworkin, 2001: 112) i.e. that they imply questions of justice. He realises that the pursuit of this idea would jeopardise his own categorisation because disobedience against an economic policy could be easy categorised as justice-based disobedience.

In addition, what is important in Dworkin’s distinction between justice-based and policy-based disobedience is, on the one hand, the fact that justice-based disobedience intends to defend a minority against a majority and, on the other hand, that policy-based disobedience “pretends” to defend the “common interest” of the whole community (Dworkin, 2001: 110). It is here where a concept of civic disobedience could pick up some of the threads left by Dworkin. Civic disobedience could make the case for a policy-based claim that does not defend the rights of minorities but rather promotes political action for the good of the whole polity.

1.3Markovits’s model of “democratic disobedience”

In an article published in 2005, Daniel Markovits develops the concept of “democratic disobedience” that stands in contrast to “liberal disobedience”, the term used by Markovits to designate traditional civil disobedience. Markovits starts from the observation that the actions of political disobedience pursuing goals that exceed the vindication of liberal rights have become a dominant form of political disobedience (Markovits, 2005: 1901). He stresses the need for a renewed theory of political disobedience, a concern shared by my own work. The prerequisite for such a new theory is a clear-cut divide between liberalism and democracy.

Notwithstanding certain parallels between Markovits’s and my own work, there are still decisive differences. First, my understanding of democracy is different from the “republican democracy” model Markovits refers to (Markovits, 2005: 1911). He relies on a procedural understanding of democracy in accordance with today’s model of deliberative democracy. The deliberative model considers that power can be neutralised thanks to perfect deliberation. Markovits nonetheless admits that democracy cannot be perfectly implemented. While for Markovits there exists an ideal state of democracy that can be attained through deliberation (Markovits, 2005: 1928), in my work the intrinsic imperfection of democracy is the prerequisite for thinking democracy. In other words, the imperfection is part of the democratic model, if we can then speak of a model at all. The thinking of democracy itself is a political object.43 From that point on, political disobedience is not conceived as an element that occurs at the limits of a nearly perfect system, “nearly just” in Rawls’ terms or nearly democratic in Markovits’ approach. Political disobedience occurs in a system that per se is not following a pre-established model of justice or of (institutional) democracy. Democracy and justice are no more than the constant attempts of the political system to define and implement them. Democracy is a never ending process, not necessarily linear and progress oriented, which does not follow a pre-established plan.

A second difference that exists between Markovits’s and my work can be found in the criteria of distinction. Whereas Markovits speaks of the “nature” or “motive” of the claim (Markovits, 2005: 1939), I speak of the “formulation” of the claim. For Markovits, the “motive” of “liberal disobedience” is injustice and the “motive” of “democratic disobedience” is the political process perceived as insufficiently democratic. In my work the emphasis lies on the formulation of the claim, regardless of the motivation of the disobedient. What I mean by formulation is the political discourse developed by the disobedients, whatever their deep, primary motivations. Civil disobedience is a claim that is formulated in the language of rights in a liberal polity that privileges culturally and institutionally the judicialisation of political issues. The alternative theory of disobedience I try to develop here, civic disobedience, is by contrast a claim formulated in diverse political languages such as the one of the common good.

Finally, a third paramount difference resides in the fact that Markovits is still concerned with the justification of political disobedience while my work expressly abandons the task of justification.

In sum, my work is very much in line with Markovits’s approach to the question of political disobedience (the need for a new theory of political disobedience, the liberal/democratic divide and the imperfection of democracy) but diverges nonetheless on substantive issues (the definition of democracy, the nature of the distinction between the two kinds of disobedience and the need for academic justification).

1.4José Bové and Gilles Luneau: de-transcendentalising the concept of civil disobedience

In their book entitled “Pour la désobéissance civique” José Bové, the well-known French political disobedient, and the journalist Gilles Luneau seek to distinguish the Anglo-Saxon term civil disobedience from a more French-centred approach. For them, due to the ambiguity of the French language, the introduction of the term “désobéissance civique” limits the debate to a francophone sphere (Bové and Luneau, 2004: 190).44 Bové and Luneau hesitate between two hypotheses: on the one hand, they defend the idea that it is solely a Franco-French problem of translation that the proper translation of the English “civil” should be the French “civique”; on the other hand, they develop the idea that there is a qualitative conceptual difference between civil and civic disobedience.

Bové and Luneau, in their ambiguous position, consider that civic disobedience is qualitatively different from civil disobedience. In their quest to define civic disobedience, they reiterate the well-established elements present in Rawls’ definition. Yet, they add an additional element, which is collective action for the general interest (Bové and Luneau, 2004: 190). They also talk of “collective conscience” in opposition to the individual conscience implied in civil disobedience (Bové and Luneau, 2004: 192). With the term “civic”, Bové and Luneau emphasise the willingness to be collective, societal and immanent.

The civic disobedient model developed by Bové and Luneau tries to get rid of the idea of transcendence. David Hiez calls these kinds of activists “laïc disobedients” (Hiez, 2008: 77) because they want to dispose of all transcendental motivations, a notion still central for civil disobedients. Certain civil disobedients openly mention transcendence (e.g. members of religious groups), but more generally those who practise civil disobedience appeal to conscience, the “individual conscience” as Bové and Luneau would put it (Bové and Luneau, 2004: 191). The idea of civic disobedience is then an attempt to defy the idea of transcendence. But there remains nonetheless a contradiction between the principle of non-transcendence or laïcité that Bové and Luneau proclaim and the explanations that they give. The model of civic disobedience developed by Bové and Luneau is still loaded with references to transcendence. For example, they evoke natural Human Rights (Bové and Luneau, 2004: 191) and Justice, as superior criteria (Bové and Luneau, 2004: 195). Ultimately, the difference between civil and civic disobedients is not that obvious as Bové and Luneau in the end do not abandon the transcendental discourse of Human Rights and Justice.

2Civic disobedience as constructive political act

The term “civic disobedience” is borrowed from the French term désobéissance civique. Other terminologies in use are désobéissance citoyenne (“citizen disobedience”) (Albala and Sire-Marin, 2006) or desobediencia social (“social disobedience”) (Expósito, 2003).

The adjective “civic” refers to a responsibility, a duty of the citizens (2.1). Civic disobedience asks for the intervention of the polity. This formulation of the civic disobedient claim complies with a particular political culture or rather a particular polity that encourage political action regarding the (common) good (2.2).

2.1The adjective “civic” refers to a responsibility, a duty of the citizens

The French adjective “civique”45 refers to the citizens within a society organised as a political entity, i.e. a polity. It is important to understand that it is not related solely to a society but to the society that is organised politically. In both French and English, “civil” invokes the relation between individuals within civil society by opposition to the government. But the French “civique” refers to citizens within the political sphere, who do not stand in opposition to the State but belong to the polity. This is the decisive difference between civil and civic. Civil refers to civil society by opposition to the State, whereas civic refers to the citizen as constitutive of the political community sustaining the political authority. The State is not understood as external but as composed of the citizens. Citizens hold this status of citizenship by belonging to the polity.

In accordance with this understanding, “civic” implies the good citizen. The term carries the idea of duty rather than of rights. Rights have to be defended. A duty has to be performed. Civic connotes responsibility within the polity. In French republican ideological jargon, the noun civisme signifies the responsibility of the citizen to act and even to fight for the common good and not for his/her egoistic or partisan interests. The term “civic” cannot be dissociated from the republican concept of the general interest. The citoyen, as imagined by Jean-Jacques Rousseau is not born as a citizen. He becomes a citoyen. Being a citizen in the French understanding implies a qualitative transformation from a private individual to a (public) citizen. As part of the curriculum, French schools offer compulsory lectures called éducation civique, in which the pupils are trained to become citizens. What is implied is that the citizen thinks differently than the individual: he/she thinks of the common good not of his or her personal interest.

Civic is hence a more demanding concept than the term civil. Civil is, in accordance with liberalism, mostly defensive. It refers to rights, and to the relation between private persons in opposition to the state. In comparison; civic is a more demanding concept in term of political responsibility. It calls for action and puts emphasis on the collective.

2.2Civic disobedience as a political claim and demand for the polity to intervene

Civic disobedience is a claim asking for the polity to intervene in order to implement a policy whereas civil disobedience is asking for the State to refrain from taking action.

We have seen that civil disobedience restricts itself to the language of rights. By contrast, civic disobedients formulate their claims by using the language of values instead of a language of rights. Unlike the language of rights, which casts the world in a binary fashion, the language of values can encompass multiple dimensions (e.g. good, bad, fair, common good, conservative). Rather than simply insisting on a legal discourse, as is the case with civil disobedience, the language of values can speak of dangerousness, wisdom, economic injustice, social injustice. It reflects the fact that political debates are always composed of different discourses. The language of values accepts the idea of a debatable common good (that is not given a priori but that is part of the political process).

The fact that disobedients formulate their claims in terms of rights in the case of civil disobedience or in terms of the common good in the case of civic disobedience mostly depends on the political system they act in. The formulation of the claim conforms to the polity. Civic disobedients formulate their claim in order to fit a political framework in which politics can still decide upon the common good.

In France, for example, political demands are mostly formulated in terms of the common good. The objective is to defend the interests of the community as a whole rather than the rights of a minority being infringed. It uses the rhetoric of the common interest because it resonates with the political culture and political institutions of the polity. In contrast, civil disobedience is often concerned with defending the rights of a minority that are infringed by the majority. In the French context, the rights of minorities are not recognised. Until now, France has refused to sign international texts protecting minorities, like the Framework Convention for the protection of National Minorities of 1995. In France, in order to be deemed legitimate, minorities “need to integrate their particular causes within broad social objectives” (Waters, 2003: 22). The French collective imagination conceives of the general interest not only as standing above but also as against particular interests (Monod, 2004: 55). It is for that reason that minority rights which are formulated as particularistic, communitarian interests are not compatible with the “French statist, anti-liberal political culture” (Ancelovici, 2002: 434).

A good example of a highly controversial political issue that prompted many actions of disobedience is the issue of abortion. In the United States the issue was solved by the Supreme Court, whereas in France it was dealt with by the legislative, the politicised branch of government. At the beginning of the 1970s, in France, a group of women signed a manifesto (Les 343 salopes) in which they admitted that they themselves had aborted, an act still illegal at the time.46 A law legalising abortion was passed by Parliament soon after (the Veil Act of 1975). The action proved to be a success although one could argue that the manifesto was not solely responsible for the legislative change. In another French example, Catholic activists, following the example of the American “pro-life” movement, protested during a brief period between the 1980s and the 1990s against abortion. These activists blocked medical facilities in order to obstruct the medical procedures (Crettiez and Sommier, 2006). They were soon forced to stop when a law (Neiertz Act – 27 January 1993) was passed that imposed heavy fines on those who tried to impede abortion procedures. Following this 1993 law, these types of action disappeared and were replaced by more traditional lobbying actions. In the two examples of political disobedience cited above, the question concerning abortion was clearly dealt with by the legislative branch of government. By contrast, in the United States the question of abortion is dealt with by the judiciary.

Depending on the institution that is more likely to decide upon the political issue, the formulation of the claim will vary. If solved by the judiciary, as it is often the case in a liberal-constitutional polity, the disobedients formulate their claim in terms of rights or even of constitutional or fundamental rights. If solved by the legislative branch of government, as is the case in a ‘politicised’ polity, the disobedients formulate their claim in terms of values.

In sum, in the case of a liberal-constitutional polity the more efficient mode of contestation is civil disobedience; in the case of what I call a ‘politicised’ polity the more efficient mode is civic disobedience.

Conclusion of Section II

This section has shown that civic disobedience is a constructive political claim that asks for the polity to intervene. It stands in opposition to civil disobedience, which is a defensive claim that asks for the State to refrain from acting (e.g. from infringing rights).

It is the formulation of the claim – regardless of the deeper motivation of the disobedients – that defines an action of civic (or of civil) disobedience rather than the “nature” or the “sincere motivation” of the disobedients. Liberal theory tends to consider that the motives of the disobedients help define an action as civil disobedience. But one cannot know for sure the disobedients’ motive for action. Therefore, it is not the motivation of the claim that defines an action of disobedience, but the formulation of it. The formulation is always influenced by a political culture and especially by the polity it is formulated in. A liberal political culture and a liberal institutional frame will encourage and favour civil disobedience and a democratic political culture and politicised institutional frame will encourage and favour civic disobedience.

The growing dominance of juridical logic to the detriment of politics leads to the increasing formulation of political claims in terms of rights, which in turn privileges actions of civil disobedience. In a democratic system which is based on collective political decisions, civic disobedience is the most efficient method of action. The expression civic disobedience is hence native to France where the polity is still not completely dominated by juridical logic. But even in France things are changing. Since March 2010 a posteriori constitutional control functions have been successfully and deeply transforming the French polity. This change shifts the site of political battles more and more to the judiciary where they are formulated in the exclusive language of rights.

Conclusion of Chapter III

This chapter underlined the consubstantial link between politics and democracy, sensing almost a synonymy between the two. The promotion of politics is considered as serving democracy. Acts of civic disobedience are a democratic-like action in the sense that they ask for the political authority to intervene.



36“La démocratie n’est […] aucunement un régime politique, au sens de constitution particulière parmi les différentes manières d’assembler les hommes sous une autorité commune. La démocratie est l’institution même de la politique.”

37“Le suffrage par le sort est de la nature de la démocratie; le suffrage par choix est celle de l’aristocratie.” De l’Esprit des lois, Livre 2, Chapitre 2.

38“Im Vergleich zur Auslosung ist die Bestimmung durch Wahl, wie Plato und Aristoteles richtig sagen, eine aristokratische Methode.”

39This theoretical subtlety also echoes a cultural understanding. Indeed, “[t]he French understanding of the ‘political’ is […] deeply alien to the Anglo-American tradition as, for it, politics is about power and domination” (Audard, 2002: 220). Throughout this thesis, it is made evident that a theoretical frame is not completely detached from any cultural substrata.

40My emphasis.

41“Integrity-based” disobedience founded on moral conscience happens when a law obliges a citizen to act against his/her conscience. The citizen is directly confronted with his/her legal duty to act versus his/her conscientious duty not to act. It is a defensive disobedience, one refrains from committing an act. Here, John Rawls would argue that it is a case of conscientious objection and not one of civil disobedience. This work follows Rawls in this now common distinction between conscientious objection and civil disobedience. Conscientious objection according to Rawls is “non-compliance with a more or less direct legal injunction or administrative order” (Rawls, 1971: 368) on conscientious grounds without the intention to change the law or the policy. But as Rawls himself underlines “in actual situations [there is] no sharp distinction between civil disobedience and conscientious refusal” (Rawls, 1971: 371).

42Dworkin wrote two texts on political disobedience. The first one was written in the aftermath of the civil rights and anti-war movements in the US and published later in Taking Rights Seriously (1977). A second text was written in response to the German peace movement of the 1980s and published in his book A Matter of Principles (1981).

43We will see in the next two chapters that who belongs to the people, how the people act democratically (through which channels), about what it acts (what is of public concern), and what the values of the polity are, are all questions that are not pre-defined but part of the political process of defining democracy.

44“Cette ambiguïté, propre à la langue française réduit le débat sur la dénomination ‘désobéissance civile’ et ‘désobéissance civique’ à la sphère francophone.”

45“Civique” is the adjective related to the noun “civisme”. The conceptual meaning of “civisme” is difficult to translate into English. It has to do with public spiritedness, citizenship or in German with staatsbürgerliches Pflichtgefühl, Bürgersinn.

46Also known as the “Manifesto of the 343 Bitches”: On 5 April 1971, the French weekly newspaper Nouvel Observateur published a manifesto in which 343 women declared having had an abortion and asked for the liberalisation of such an act and for free access to contraceptives.


Chapter IV –Justification of Political Disobedience- Liberal Moral Justification versus Political Justification

In his A Theory of Justice, John Rawls devotes a chapter to the question of civil disobedience. A question scholarship on Rawls has been debating is whether the scope of his theory is “universal and ahistorical, applicable in all times and places” (Wolff, 2001: 350) or whether it has a limited application. In fact, Rawls himself is not clear on this question. Responding to “certain faults of exposition as well as obscure and ambiguous passages in A Theory of Justice” (Rawls, 1985: 224), Rawls explains that “[w]hether justice as fairness can be extended to a general political conception for different kinds of societies existing under different historical and social conditions, or whether it can be extended to a general moral conception, or a significant part thereof, are altogether separate questions. I avoid prejudging these larger questions one way or the other” (Rawls, 1985: 225).

However, scholars of civil disobedience, who inevitably engage with Rawls, have to face the question of the scope of the theory. It can be argued that a common view in Rawlsian scholarship accepts the universal and ahistorical pretension of Rawls. I agree with it that this is the intention of the author, at least A Theory of Justice of 1971, in which his theory of civil disobedience was developed, but I disagree that it is a defendable position. With the publication of “Justice and Fairness: Political Not Metaphysical” in 1985 and of Political Liberalism in 1993, it is widely accepted that Rawls has become “more of a relativist” (Wolff, 2001: 350). By then, Rawls is describing his work as aiming to provide principles to regulate “modern democracy”. But what exactly he means by “modern democracy” is not clear. Indeed, he wrote in a blurry way: “I shall use ‘constitutional democracy’ and ‘democratic regime’, and similar phrases interchangeably” (Rawls, 1985: 225). A broad interpretation would be that this would include any state which finds it important to claim that it has (modern) democratic status, however dubious that claim seems in practice.

The following chapter is organised into two sections. In the first section, I will criticise the liberal pretension of justification of acts of civil disobedience in an indefinite democratic polity.47 According to Rawls, the justification of civil disobedience applies to all “nearly just” societies, which “implies that [they have] some sort of democratic government” (Rawls, 1971: 382). Hence, I understand the justification given by Rawls to actions of civil disobedience as being reckoned to apply to any polity that claims to be democratic. We will see that liberal theory grants a moral justification to actions of civil disobedience that react against gross infringements of liberal values. What I criticise is the pretension of mainstream liberal theory that this moral standpoint is neutral. Because, as I would claim, liberal values are not neutral, they impose a moral agenda over the polity and if this polity is to be a democracy, then the moral agenda it adopts is open to democratic debate and not pre-given. Hence, I do not think that a democratic polity will necessarily adopt this moral standpoint. This indeterminacy over the moral predicate of the polity, which I consider a central aspect of democracy, is ejected from this type of liberal thought. I would have accepted the claim that Rawls’s justification is limited to polities that should be morally liberal but not necessarily democratic. Hence he would openly have been a moral philosopher who defends liberal values within the political debate, not being above the debate as he pretends to be (I).

In the second section, I will start48 developing an alternative theory of political disobedience, a democratic theory. Democratic theory, in contrast to liberal theory, refuses to grant any justification, for this is contrary to the idea of democracy. Instead, democratic theory defends that justification is always politically ‘circumstancised’.

First, in the case of civil disobedience, democratic theory does not deal with justification because democracy does not imply values from the outset. It should be made clear that democratic theory does not claim that democracy can function in a value-free environment. On the contrary, it defends that values are paramount to political life, but it is the task of the polity to determine them. Hence the democratic theory of political disobedience is not competent in justifying particular actions of civil disobedience. This democratic theory solely defends that justification is political. In other words, actions of civil disobedience can be justified by the political community because values in a democracy are defined politically. Second, in the case of civic disobedience, democratic theory also defends that justification is accorded a posteriori by the political community if the disobedients succeed in bringing the issue they raise to the political debate, and even more justified if the perspective they defended is adopted (II).

The problem with liberal theory is that, by giving a priori justifications to actions of civil disobedience, it considers the conception of the just to be already ‘given’ or already ‘decided upon’. What I would like to argue for, by contrast, is a democratic theory in which the just, the good or the common good (whatever we decide to name it) is not already here but rather a horizon, a constructed claim or in other words the precarious result of an actual, ongoing political debate, therefore the inevitable a posteriori justification of actions of political disobedience.

IMoral justification of civil disobedience by liberal theory

The standard liberal view on civil disobedience justifies civil disobedience when liberal values are grossly infringed upon or, in other words, when a law or a policy is considered extremely unjust (Dworkin, Rawls) (1). If liberal theory can justify some actions of civil disobedience and not others, it is because it defends specific values. Liberalism can therefore be considered as a particular moralism, a fact which dominant contemporary liberal theory has been trying to deny (Rawls, Larmore). If a theory of civil disobedience is to address justification in an a priori manner, then it should be considered a particular moralism among others and not as the moralism a democracy is logically to adopt because democracy is the very possibility to choose among these values/moralisms (2).

1Liberal theory justifies civil disobedience when it fights against the gross infringement of liberal values

Liberal justification is accorded when core liberal values are violated. Although my work is not a critique of liberal values per se, but a critique of the way liberal theory justifies these values and consider them as imposing themselves over democracy, it seems nonetheless meaningful to give an insight into what is meant by these ‘liberal values’ that can justify actions of civil disobedience (1.1). Still, what is of greater interest here is the similarity that exists between the process of justification of actions of civil disobedience developed by liberal theorists and the process of justification advocated by religious/spiritual activists like Gandhi and Martin Luther King (1.2).

1.1‘Liberal values’

Usage is made of different labels to characterise what I decide to call ‘liberal values’. Liberal values are often formulated in the language of rights, either in a non-positivist way (natural rights, Human rights) or more and more in a positivist way (fundamental rights).49 They became positivised because they are values contemporary liberal polities adhere to and defend and hence legislatively or constitutionally adopt. In the literature, one can alternatively find the adjectives ‘just’ and ‘unjust’ hence referring to a liberal understanding of justice/injustice; principles, basic rights, fundamental rights (of the first generation) and ‘negative rights’ refer to these liberal values.

Rawls, for example, talks of principles. He distinguishes between the principles, which, if violated, can justify actions of civil disobedience. He makes a distinction between two categories of his famous Principles of Justice that can or cannot justify civil disobedience. He restricts the justification of “civil disobedience to serious infringements of [...] the principle of equal liberty, and to blatant violations of [...] the principle of fair equality of opportunity” (Rawls, 1971: 372). On the contrary, the difference principle, which is the second part of the second principle of justice,50 by applying essentially to economic and social institutions and policies, should not lead to actions of civil disobedience (Rawls, 1971: 372). In other words, Rawls considers that civil disobedience on the one hand should facilitate the protection of liberties, but on the other hand should not aim at protecting what he calls distributive justice. Rawls explicitly denies justification of acts of civil disobedience on the ground of socioeconomics demands; they are not justified conditions for engaging in acts of civil disobedience. This demonstrates that the moment principles of justice are in danger and may need the intervention of the citizen to defend them through civil disobedience, a hierarchy between them clearly reappears. The first principle and first part of the second principle are absolute rights whereas the economic and social rights have no absolute character. In a more general phrasing, civil disobedience according to the Rawlsian version of liberal theory is relevant only to defend liberty and the formal equality of citizens, not the substantial equality of citizens.

A well-established approach consists in talking of generations of rights, which takes into account the progressive emergence of these rights. Civil and political rights are today considered to be the first generation of rights, dating back to the first revolutionary declarations of the end of the 18th century. Civil rights encompass freedom of speech, freedom of conscience, property rights, protection against arbitrary arrest and detention, the right to a fair trial. Political rights encompass the right to vote, to hold office. Actually, civil rights were granted before political rights. Classical liberalism of the 18th century considered these civil rights or “civil liberties” as the proper natural rights (Audard, 2009). The American Bill of Rights solely defended civil rights and so did the earlier English texts like the Magna Carta of 1215, the Habeas Corpus of 1679 and the Bill of Rights of 1689. It is the French Declaration of the Rights of Man and of the Citizen that first encompassed these two categories of rights: civil rights under the phrasing the rights of Man and political rights under the phrasing the rights of the citizen. For classical liberalism only the civil rights are fundamental rights, political rights are not, they came later and were not defended by the first liberal thinkers who were for most part antidemocrats.

Economic and social rights represent the second generation of rights. They developed between the middle of the nineteenth century and the middle of the twentieth century. The third generation (or solidarity rights) originated in the 1970s as a distinctive category in international doctrine, more precisely in the work of Karel Vasak. The list of this third generation of rights has not been precisely compiled. Originally, it contained, among others, the right to development which aimed at achieving a fairer share of power and resources. The right to peace and the right to the environment were also part of the catalogue. Other rights such as the right to difference were later added. Then appeared the rights of the fourth generation that are even less clearly defined than the third. But these third and fourth generations are not clearly defined and not largely accepted by the doctrine as are the first and the second generations. Only the first generation of rights does theoretically (in liberal theory) and concretely (in the practice of many constitutional courts (Hirschl, 2006) enjoy the status of fundamentality. Many liberal theorists argue that the second generation of rights as well as the collective rights of the third and fourth generations are not really fundamental rights because they would be an attempt to conceal political goals in the language of rights, as if the first generation were not, and they would imply a redistribution of goods, which ignores the property rights recognised by the first generation of rights. This last argument is week for even the respect and implementation of the first generation of rights implies considerable financial intervention of the State and therefore the existence of taxes that infringe some amount of property rights. On the contrary, proponents of the second generation of rights being fundamental and even maybe more fundamental than the first generation, defend that no one can fully enjoy or exercise any right of the first generation if one lacks the essentials for a healthy and decent life in the first place, and therefore basic needs are more fundamental than property rights and the other rights of the first generation.

Another possible approach to these rights is the distinction between civil rights on the one hand and economic, social and cultural rights on the other hand. This distinction echoes the largely accepted French distinction between, on the one hand, ‘droit de’ (right to do) or ‘droits-liberté’ (right to liberty) and on the other hand, ‘droit à’ (right to have) or ‘droits-créances’ (right to claim). The first category are the rights supposedly not needing expenses from the State but only its non-intervention. The second category are the rights requiring monetary expenses on the part of the State, right to social security, right to education, right to work. The term ‘positive rights’ is also often used to describe these basic social rights, since they require the State to act positively to promote the well-being of its citizens, rather than merely refraining from acting. Thus, a positive right is a claim to something, while a ‘negative right’ is a call for the prohibition of some action or the right not to be interfered with. In fact, the first category of rights also needs financing from the State (Holmes and Sunstein, 1999) and therefore many rights are not easily categorised (Kolacinski, 2003: 12). Many negative rights would not exist at all if the government were unable to collect the taxes necessary to codify, protect, and enforce them. For example, the enforcement and preservation of property rights (a classic negative right) requires a detailed registration and protection apparatus which is sponsored by the State. In short, the expenditure of collective resources is required to protect and promote both negative and positive rights. There are many expressions to express more or less the same thing, i.e. the opposition between a category of values, rights, principles that are of liberal origin and a category of values, rights or principles that are rather of socialist origin, however outdated the socialist term may sound.

In a more generally accepted division of values, in terms of first and second generations of rights, we can affirm that liberal theory justifies only actions of civil disobedience aiming at defending rights belonging to the first generation (but not necessarily all of them, either solely civil rights or also political rights depending on the version of liberalism) and by no means actions aiming at defending rights belonging to the second generation (subsumable under the Rawlsian “difference principle” implying economic and social ‘rights’). With each author offering his/her own parameters, the scope of justification within the first generation of rights may vary. Still, no liberal author justifies actions that aim at defending the second generation of rights.

To sum up, actions of civil disobedience justified by liberal theory are the ones defending blatant violations of core liberal values, formulated in the terms of rights, either positivised rights or moral rights, for liberal theory often amalgamates moral and legal rights (Rostow, 1968: 63).51

1.2Analogy between religious/ spiritual conception of civil disobedience and liberal theory: pre-established values are infringed

In order to clarify the way liberal theory functions, I propose to make a digression into the religious/spiritual and non-academic theorisations of civil disobedience developed by Gandhi and King. Indeed, the difference between religious and liberal thinking is tenuous, if existent at all. Both approaches, on the one hand Gandhi’s spiritual thinking and King’s religious thinking, and on the other hand the liberal theorisation of Dworkin and Rawls, justify civil disobedience on the basis of pre-established values. I defend that they are both moral approaches reacting to ‘immoral’ (in Gandhi’s terms) or ‘unjust’ (in liberal terms) laws or policies.

This analogy runs counter to mainstream understanding which clearly distinguishes the two approaches. For example, in a clear-cut division, Peter Quint differentiates the two traditions: the religious tradition of Gandhi and King, and what he calls the “political form” of disobedience as theorised by Rawls and Habermas (Quint, 2008: 36-43). The first model of disobedience, Quint argues, implies the violation of an upper value, a conception of the good whereas the second model implies the violation of a law. It is not a convincing categorisation even if commonly accepted. How can we defend that Gandhi and King were not practicing a political form of disobedience? The fact that they referred to religious upper values does not contravene the political character of their actions. The label “political form” to describe Rawls and Habermas’ approach is therefore misleading. What Quint seems to want to express is that the theorisations of Rawls and Habermas are secular in contrast to religious ones. But the two traditions are not that different, for when Rawls justifies civil disobedience he does so by affirming the supra-legal value of fundamental rights. Gandhi and King are openly referring to upper values of religious origin and Rawls and Habermas are referring to fundamental rights, with all the ambiguity of the nature of these rights. Quint is a legal scholars who refers to a pure positivist conception of fundamental rights (he is talking of “law”), but Rawls and Habermas are not limiting their conception to pure positivism. Should the fundamental rights not already be positivised they would defend them as being values superior to the polity. It is true that the shifting from Gandhi and King to Rawls and Habermas (to put it in a nutshell) means that the reference to divine law has most often been abandoned and the theory of civil disobedience has been reformulated in secular terms (Turenne, 2007: 41). Still, both religious and secular justifications are referring to upper values.

Contrary to Quint and the clear-cut opposition between the two traditions, Mariá José Falcón y Tella offers another classification of the different theories of civil disobedience. According to her, there are three forms of justifications, which are first, the classic natural rights justifications, within which are religious-based and human rights-based justifications, second, relativism and third, utilitarianism (Falcón y Tella, 2004: 61). Her first category, the classical natural rights theory, encompassing both Gandhi and King under the religious heading and Rawls, Habermas, and Dworkin under the human rights heading, runs counter to the opposition underlined by Quint. Indeed, Falcón y Tella puts emphasis on the resemblance between the two logics and so do I. Falcón y Tella, being a supporter of the first form of justification and by no means of relativism nor of utilitarianism, defends that the foundation of civil disobedience is based on a higher law which pre-exists the law (Falcón y Tella, 2004: 169). These rights are discovered but not invented and civil disobedience is performed in order to protect these pre-conceived rights. I follow Falcón y Tella in considering that the religious and human rights approaches are alike in their method of justification, but contrary to her, this work does not belong to this first category.52

In both approaches (religious and human rights), civil disobedience is justified when it takes place against laws or policies that are considered ‘immoral’ or ‘unjust’. The religious thinking openly makes usage of the ‘moral’/‘immoral’ phrasing but can also make use of the terms ‘just’ and ‘unjust’. As for the term ‘moral’, it is not absent from all liberal theorisations, even if mainstream liberal theory that aims to be neutral prefers to use the vocabulary of justice, for it is more difficult to defend neutrality by using the vocabulary of morality. For example, King, a pastor, defends that one has the moral responsibility to disobey “unjust” laws. An “unjust” law, according to him, is a human law that “is not rooted in eternal and natural law” (King, 1964: 85). King does not retain any distinction between natural law and God’s law. As for Gandhi, there are two types of laws, on the one hand, ‘moral’ or ‘immoral’ laws and, on the other hand, what Vinit Haskar, a specialist of Gandhi’s thought, calls “pragmatic” laws such as revenue laws (Haksar, 2003: 410), which could be considered useful but not moral or immoral.53 Gandhi defends that there is no justification in breaking pragmatic laws (Haksar, 2003:410). Civil disobedience is then to be used towards immoral laws only. Gandhi argues that “[p]ure Civil Disobedience, therefore, must not be carried beyond the point of breaking the unmoral laws of the country” (Gandhi 1924: 1118).

Here the similarity between Gandhi and liberal theory becomes apparent. Some authors in liberal theory establish a similar distinction. Dworkin, for instance, distinguishes between “unjust” laws (subsumable under Gandhi’s “immoral” laws) and “policy-based” laws (subsumable under Gandhi’s “pragmatic” laws). And as with Gandhi, this second kind of disobedience (policy-based disobedience) is less justifiable if at all. Dworkin defends that if civil disobedience is not motivated by the infringement of basic rights but is solely concerned with laws or policies that are thought to be merely imprudent or foolish, the justification becomes fragile (Dworkin, 2001: 113). In the case of the infringement of unjust laws, the justification can be granted. But civil disobedience is not an appropriate way to address policy-based issues.

Considering the similarities between Gandhi and the liberal theorisation of Rawls, both authors think that for civil disobedience to be justified, it is necessary that there should exist fundamental violations of rights, whether religious or liberal, and “both assume that there is an objective answer to the question: has an injustice occurred?” (Haksar, 2003: 111). What is noteworthy is that Rawls, just like his religious counterpart, believes that justice has an objective basis and that civil disobedients appeal to already discovered principles of justice. For Rawls, civil disobedience is justified in cases of “clear and obvious” injustices and civil disobedience is not appropriate for issues where there is a “wide range of conflicting yet rational opinion” (Rawls, 1971: 372). By “clear and obvious”, Rawls implies that any dialogue between the disobedients and authorities is redundant because there already exits a truth that need to be restored (Haksar, 2003: 135).

It is strategically wise for religious claims to be reformulated in today’s legitimate discourse, the language of fundamental rights. Under this facade, it is the same reference to upper principles that should impose themselves over the polity. Let us take the example of the French Catholics who, after having been stopped in their action of disobedience by a coercive law strictly condemning their action, have reoriented their discourse from a religious imperative to the language of fundamental rights. They are against abortion because, according to their religious beliefs, life is sacred from its conception onwards, and they are also against euthanasia, once again in accordance with the sanctity of life that is in the hand of God to give and take. Now they have developed a strategy to defends a more general ‘right to life’ which encompasses the ‘right to be born’ (against abortion) but also the ‘right to live one’s life until one’s natural death’ (against euthanasia) and also the ‘right for the child to have a father and a mother’ (against adoption by homosexual couples), all of them being intellectually defendable under the language of fundamental rights. More precisely, one strategy of the French Catholics, understanding and using the judicialisation/ constitutionalisation of politics, is to bring about a judicial decision that could work as a precedent to support their claim. If, in the course of a normal homicide trial, the death of an embryo in the womb of a mother who was killed while she was pregnant is legally recognised as a homicide, then such a judgement could create a precedent to build on in order to extend it to the protection of the embryo against abortion.

The frontier between constitutional rights, fundamental rights (already recognised in the constitution or still to be recognised by the constitutional interpreters or by the constituent power), principles, higher laws, natural rights or religious/sacred rights is not clear-cut. There is permeability between the sources of values. The religious principle of the ‘sanctity of life’ is, for example, the obvious ancestor of the secular ‘human dignity’ of the fundamental rights discourse.

It is actually difficult to think that one can substitute existing human rights with a different set of moral imperatives, all in principle able to defend and protect human dignity, but without such a historically successful background […]. This conclusion implies that different moralities, religions and metaphysics can well found the same set of human rights, but also that it is difficult that we can substitute the second one (the existing set of human rights) with the first ones (world religions etc.). In other words, it is better to accommodate different religions, moralities and metaphysics within the existing human rights package than vice versa. (Maffettone 2010: 7)

Finally, Rawls also asserts that the injustice of a law is not a sufficient justification for an act of civil disobedience. On the contrary, he insists that we are bound to follow unjust laws if the injustice does not exceed certain limits. Rawls, in a prudent stand, considers that only “serious” or “blatant” violations of liberal fundamental rights can justify political disobedience (Rawls, 1971: 372). In that sense too he is close to Gandhi who did not consider that to disobey when the State behaves unjustly or in an evil way is automatically justified (Gandhi 1924: 1118). Yet how are we to define “serious” or “blatant” violation? This indeterminacy re-opens space for political debate and also for a “wide range of conflicting yet rational opinion”.

Liberal theory, by defending a conception of the just that leads to the justification of some actions of civil disobedience, is a moral predicate, just as Gandhi and King relied on moral predicates.

2Liberal theory defends it is neutral when liberalism is a specific moralism

Orthodox definitions of civil disobedience, like those of Bedau, Rawls and Cohen, present us with certain drawbacks: there are not faithful to their original goal of neutrality and objectivity because they enclose an important evaluative dimension; they demand too much of civil disobedience, whilst accumulating requirements which would reduce it to a limited sphere; they universalise their model as if they were intemporal, when they are only valid within the framework of an advanced, liberal democratic system where human rights are respected. (Herranz-Castillo, 1993: 73)

Liberal thinkers justifying some claims of civil disobedience and not justifying other claims, is the consequence of liberalism implying a set of values. But, among other things, in order to distinguish themselves from religiously justified civil disobedience, as in the case of Gandhi and King, liberal theory defends that its conception of justice is not a particularistic one, or a “comprehensive” one, but a neutral one.

[T]he defining feature of political liberalism as an influential contemporary movement in political theory is its search for a justification of the fundamentals of liberal polity that does not rely on what Rawls calls ‘comprehensive doctrine’ or ‘comprehensive conception of the good’ […]. Consequently liberalism adopts a stance of neutrality with respect to competing conceptions of the human good or telos. (White, 1997: 1)

I deny this neutral characteristic. Liberal theory is enforcing a particular moral agenda, a liberal one. I defend that liberal theorists are eager to distinguish liberal values from other values of philosophical or religious origin in order to defend the legitimacy of their own values in an intellectual world that condemns transcendental or metaphysical justification. The energy expended by theorists (Rawls, Ackerman, Larmore…) to prove this neutral characteristic is not intellectually successful even if it is politically successful (2.1). It is a philosophical attempt at legitimising and promoting the existing liberal state. In order to avoid ending up being illiberal, which they desperately try to avoid, these authors should drop this neutral pretension and openly use value premises as some other liberal authors (Raz, Kymlicka), less mainstream though, do. And out of concern for democracy, if they are indeed concerned about democracy, liberal authors should accept entering the intellectual and political debate as a moralism debating with other moralisms, for liberalism is a moralism amidst others, yet with a hegemonic position (2.2).

2.1How contemporary liberal theory asserts it is neutral and how it fails

[Justice as fairness] seeks common ground—or if one prefers, neutral ground—given the fact of pluralism. (Rawls, 1988: 262)

Contemporary mainstream liberal theory is pretending to be neutral and affirms it has overcome the metaphysical dimension of the natural law rhetoric of early liberal theory (Rawls, 1985: 223). Defending the neutral character of liberalism is to distinguish liberalism from what Rawls calls “comprehensive” values, be they religious, philosophical and moral comprehensive values or “comprehensive liberal conceptions” like the ones of Kant and Mills (Rawls, 1988: 267).

Contemporary liberal political theory assumes pluralism, that is to say that modern societies are composed of groups and individuals with different and even opposed ways of life and conceptions of the good. In this contemporary liberal reading, it would be coercive and therefore anti-liberal to force different conceptions of the good to comply with a specific conception of the good. Hence, liberals think that autonomy is promoted when judgements about the good are taken out of the political realm (Kymlicka, 1989: 896) and we should therefore not try to define collectively a common good anymore, which is in itself a bad thing because it is the enemy of pluralism and it is coercive. We should, on the contrary, limit the political sphere to a nearly judicial one, that is to say to the preservation of private rights (for they are supposedly neutral). The government is then expected to preserve the good application of the rules of the game, to arbitrate between different pretensions or visions of the good, now speaking of governance, but not to promote an agenda inspired by any idea of the good, be it an idea of the common good. Hence, the liberal prerequisites should not be perceived as a good because it would be imposing this good over others but, on the contrary, it should be considered as a neutral standpoint.

That is the position of Rawls, which represents the major attempt to update liberal theory. Rawls pretends to provide a political framework that is neutral and that liberalism is not just another sectarian doctrine.

We have seen already that liberal theory has long established the origin of liberal values in a secured moment in the past, it is the mythology. The mythology of the origin denies the particularist historically and culturally situated character of liberal values. These values are considered objective values, therefore neutral. Liberal theory now tries to elaborate a less transcendental model than early liberal models like the hypothetical overlapping consensus of Rawls (2.1.1). Rawls is also developing unconvincing intellectual tools to distinguish between two types of values, comprehensive and political ones (2.1.2). But liberal theory is always in need of a foundation in a clear analogy with religious thinking and refuses to accept this fact (2.1.3). Liberalism offers a conception of the good life, of the individual in his relation to the group (either political, religious…), of the state and only accepts other values that respect their liberal premises (2.1.4).

2.1.1From the unconvincing veil of ignorance to the unconvincing overlapping consensus

Rawls, in the attempt to preserve the concept of liberty of choice at the origin of the social pact, defends that the Principles of Justice are the outcome of a hypothetical agreement. But there is neither a real consent nor a voluntary act that presupposed them, it applies unconditionally. Rawls presupposes that a coherent conception of Justice exists. Rawls’ veil of ignorance, the heir of the state of nature, being hypothetical still ends up with a proper idea of Principles of Justice that are evident, that could not be otherwise. The so-called voluntarist origin of the two Principles of Justice is not so much decided upon as discovered (Ferry and Lacroix, 2000: 67). Indeed, in the original position, Rawls affirms that the only coherent choice is the recognition of the two Principles of Justice. Therefore as Sandel underlines, it is not the model of a contract where an agreement is reached between incarnate people on a proposition, but an agreement with a pre-given proposition. Therefore, it is only a matter of recognising the validity of a proposition, not a matter of choosing the proposition (Sandel, 1982: 127). In Rawls’ model, a disincarnate individual, cloned in millions, discovers the Principles of Justice. It does not choose, because in order to make a decision, it should be incarnate. Indeed, under the veil of ignorance, the individual is deprived of his sexual, social and economic characteristics. It is, according to Rawls, only under these conditions that it can reach a rational agreement. Rawls considers it impossible for an incarnate citizen, with a peculiar age, sex and social position to try to rationally think the principle of justice, not to mention the common good within a political community. He then needs the fiction of a disincarnate individual, which supposedly decides the Principles of Justice.

Nonetheless, Rawls moved throughout the years responding to the many criticisms about his Theory of Justice from an ahistorical universalistic perspective to a more nuanced position, more historically and sociologically conscious in his book Political Liberalism (Müller, 2002: 163). In this second manoeuvre, in response to critics, Rawls develops the idea of an “overlapping consensus” where he affirms that incarnate people can find in their own particular beliefs and values, and not on the ground of egoistic interests, the resources to adhere to these principles. But Rawls still does not get rid of the contractual moment under the condition of desincarnation (Rawls, 1993: 304) and this overlapping consensus is once again hypothetical but by no means an actual one: “[w]e do not look at the comprehensive doctrines that in fact exist and then up on a political conception that strikes some kind of balance between them. […]. Instead, [justice as fairness] elaborates a political conception working from the fundamental intuitive idea of a society as a fair system of cooperation. The hope is that the index arrived at from within this idea can be part of an overlapping consensus” (Rawls, 1993: 275). The overlapping consensus is thus always finding its premises in the intuition of the author, in his hypothesis and not in an empirically established factual consensus.

2.1.2The unconvincing distinction between comprehensive and political conceptions of justice

Rawls circumscribes the conception of neutrality by shifting the focus of theoretical attention from the issue of neutrality versus non-neutrality to that of political conceptions of justice versus metaphysical conceptions (Neal, 1993: 627). Building on this clear distinction between religion and secular philosophy, Rawls affirms that “political conceptions of justice” (by opposition to comprehensive conceptions) are non-reliant on any conception of the good for foundational support. According to Rawls, something is publicly justifiable because all reasonable people, irrespective of their particular conception of the truth, in other words of their religious, philosophical and moral beliefs, can accept and endorse his Principles of Justices. Liberalism must be restricted to a core set of “political principles” that are, or can be, the subject of consensus among all “reasonable” citizens. Liberalism is an attempt to find “political principles” to which everyone can reasonably agree despite differences about conceptions of the good life, which is why political neutrality is the central liberal ideal (Larmore, 1989: 580).

Responding to critics, Rawls admits for example that “[p]olitical liberalism may still affirm the superiority of certain forms of moral character and encourage certain values” (Rawls, 1988: 263) then “a political conception of justice is, of course, a moral conception” (Rawls, 1985: 224). But, to preserve his former theoretical position he adds that these are “political values” and “admitting these virtues into a political conception does not lead to the perfectionist state of a comprehensive doctrine” (Rawls, 1988: 263). A political value “is a moral conception worked out for a specific kind of subject, namely, for political, social, and economic institutions” (Rawls, 1985: 224). In opposition to comprehensive values that would be worked out for larger concerns, Rawls defends that a comprehensive or “partly comprehensive” moral conception of the good is defined as such according to the range of subjects to which it applies. For Rawls, it is comprehensive when it informs most of the non-political elements of life and it is not limited to the political (Rawls, 1988: 252-3). This vision takes for granted that there is a clear distinction between what is political and what is non-political. We have seen in the previous chapter how porous this frontier between political and non-political is and that nothing is intrinsically political or non-political. And the “political, social and economic” concerns, the so-called limited concerns of political values as Rawls is arguing, can encompass most of the concerns of human life. And conversely, religious conceptions can also, and most often do, include political, economic and social concerns. Or in a highly sceptical move, one can also argue that religion is above all concerned with political, economic and social issues.

Rawls’ Principles of Justice are supposed to be a “political” conception of justice. Let us consider two possibilities of the understanding of “political”. Firstly, and as defended in this work, political implies the fact of being situated, uncertain, driven by forces and power relations. In Rawls’ model, the political principles of justice are established in a hypothetical decision in the past among disincarnate individuals, or in a hypothetical overlapping consensus. This hypothetical overlapping consensus is not an actual consensus. The overlapping consensus is clearly an intuitive idea defended by Rawls and by no means an actual consensus. In both cases (the veil of ignorance and the overlapping consensus) the characteristic elements of the political, not being pre-given but the result of a decision in a context of uncertainty, are not present. Hence the Principles of Justice are not the result of something political. The political conception of justice is rather the result of something opposed to the political. In that sense, the political Principles of Justice are not political. But in a second understanding, these Principles of Justice are indeed political. They surely encompass a political vision among others that is competing for political victory. They are not neutral, but partial. They are one political option among others.

Hence, political liberalism, if not fully comprehensive, is at least “partially comprehensive” because it offers a view about a wide range of issues related to human life, and is a political option among others. The distinction between “political justice” and “comprehensive justice”, i.e. religious, philosophical or moral justice, is not pertinent.

2.1.3The liberal need for foundations

It is characteristic, and perhaps definitive, of liberalism that it should seek to ground historical contingencies of liberal practice in a foundation of universally valid principles. […]. [This] exhibits the structural similarity of liberalism to the evangelizing Christianity of which it is the illegitimate offspring.54 […] because of its universalizing zeal, liberal thought has always sought to elevate liberal practice into a set of principles, and then to demonstrate the unique claim on reason of those principles. (Gray, 1991: 239)

We have already seen how liberal thinking acts in analogy with religious thinking. Being amalgamated to a religious way of thinking is a fact liberal theory eagerly tries to avoid. Many liberal theorists held a pejorative conception of religion because it is, they argue, inconsistent with reason (Gonzales et al., 2009: 253). Robert Audi for example considers that secular motivations can be acceptable to all citizens whereas religious convictions always lead to confrontation (Audi, 1989: 283). But it is mostly the claim that religion is not rational while liberalism would be that is dubious. Gonzales et al. defend that reasons can be faith-based as well as secular-based. Liberalism, like religious thinking, builds on a few premises from which it deductively reasons.

Stanley Fish underlines the irony of the substantive liberal doctrine, which he holds in the same manner as other doctrines, such as religious ones, of which liberalism disapproves. Liberalism has faith in reason which could operate independently of any particular world view allowing competing worlds equal access to the deliberative arenas, and to disallow the claim of any of these world views to be supreme (Fish, 1987: 997). But, Fish explains, reason comes from the realm of particular assumptions and agenda. An individual’s reasons are shaped by education, institutions, culture etc. Not all reasons are reasons for everyone (Fish, 1987: 998). Therefore according to Fish, conflicts cannot be rationally arbitrated, because they are conflict of rationalities. Liberalism as a philosophy strives through reason for the same sort of foundational certitude religious believers receive from divine instruction. By doing so, the liberals are using the legitimacy of upper principles in just the way natural rights used to have upper legitimacy, and religious values before that.

For Arendt, the political can really come into being if it denies the possibility of political appeals to absolute ideals. The liberal expectation that politics requires an absolute ground is a direct inheritance of religion (Gordon, 2007: 874). Politics can only come to be if it abandons the philosophical search for eternal verities. The proper mode of political discourse is persuasion rather than metaphysical knowledge (Gordon, 2007: 873).

Dworkin, like Rawls, defends that his theory is different from the older theories of rights which relied on the supposition that some peculiar metaphysical character defines the substance of rights, but at the same time Dworkin is an ardent promoter of moral rights, that should inform the constitutional judges’ work. He openly calls for the “fusion of constitutional law and moral theory” (Dworkin, 1981: 149). “[I]n our day, judges are among the principal, if not the principal, spokesman for morality or conscience of the nation” (Dworkin, 2004: 79). It is a departure from the original project of Enlightenment that tried to distinguish politics from religion and therefore from morality. Maybe Dworkin can be praised for his understanding that the original project was a failure. As a matter of fact, contemporary so-called neutral liberalism is leading to the moralisation of politics.

2.1.4Liberalism offers a conception of the good and the liberal state is neutral solely among “reasonable” i.e. liberal-compatible conceptions of the good

Liberalism offers a conception of the good life and of the good state and this liberal state is neutral solely among “reasonable” conceptions of the good.

Liberalism is a particular moral agenda, privileging the individual over the community, the cognitive over the affective, the abstract over the particular, that has managed, by the very partisan means it claims to transcend, to grab the moral high ground. (Fish, 1987: 100)

Fish is clearly stating how liberalism is not neutral. It is a substantive, perfectionist, moral theory about the good. In the liberal tradition, individual free choice has the primacy over the right of any community to collectively impose rules limiting this free choice. A good life, according to liberal theory, is when the individual makes use of his autonomy. Rawls himself recognises that “principles of justice are substantive and […] so [are their] political conceptions of person and society” (Rawls, 1988: 261). As for the doctrine of state neutrality with regards to the individual conception of the good, it is itself not a neutral position.

Mainstream liberal political theory is anti-perfectionist. Anti-perfectionism is the view that government is either (i) required to remain neutral on controversial questions of what makes for, or detracts from, a morally good life, or (ii) forbidden to act on the basis of controversial ideals of moral goodness. Rawls’s adoption of anti-perfectionism in A Theory of Justice has been followed by many of the most influential contemporary liberal theorists, including Robert Nozick, Ronald Dworkin, Bruce Ackerman, and David Richards. (George, 1991: 654)

The main characteristic of leading liberal theory is its emphasis on neutrality, among others in the phrasing of anti-perfectionism, that is the idea that the state should provide a neutral framework within which different and potentially conflicting moral ideals, or in a more up to date phrasing conflicting ‘conceptions of the good’, could be pursued. The state should be neutral between competing conceptions of the good life. But the neutrality of the state towards the good is maintained only if a priori limitations on the nature of competing conceptions of the good are assumed:

Any conception of the good is admissible if it conforms with a wider conception of persons and society, itself a liberal conception, being individualist, egalitarian, universalist and meliorist. (Langlois, 2001: 89)

As Anthony Langlois explains, at best, liberalism is only neutral among conceptions of the good life that accept the liberal conception of the self (Langlois, 2001: 89). Even Rawls recognises that there are necessary limits to the State’s “neutrality” and that not all conceptions of the good life are reasonable; he is therefore solely promoting a “reasonable pluralism”. In the newer version of justification of the Principles of Justice developed by Rawls, the “overlapping consensus”, which is partially taking precedence over the “veil of ignorance”, is a (theoretical and not empirically established) consensus from only “reasonable” conceptions of the good. Who is to define what is “reasonable”? What renders them reasonable is that they are acceptable by liberal theory. The result of that consensus is imposed on those who are considered as holding ‘unreasonable’ conceptions, i.e. conceptions not acceptable to liberal theory. “The term ‘reasonable’ thus serves the same performative function in Rawls’ theory as that served by the term ‘God’ in dogmatic religious argument.” (Campos, 1994: 1817).

Rawls envisages a liberal society in which unreasonable minorities are present but by no means a society within which liberalism should justify itself, for it would be in a minority position (Grundmann and Mantziaris, 1991: 595). Should the illiberal/unreasonable groups gain control/majority over politics, then they should be “contained” (Rawls, 1993: 37, 54, 60-1). Indeed, Rawls recognises that in emergency situations, political liberalism might have to drop its claim to reasonableness and asserts its truth in a conflict over political fundamentals (Rawls, 1993: 152-56).

[I]n affirming a political conception of justice we may eventually have to assert at least certain aspects of our own comprehensive religious or philosophical doctrine (by no means necessarily fully comprehensive). This will happen whenever someone insists, for example, that certain questions are so fundamental that to insure their being rightly settled justifies civil strife. […]. At this point we may have no alternative but to deny this, or to imply its denial and hence to maintain the kind of thing we had hoped to avoid. (Rawls, 1993: 152)

It is their dominant position within society and over the debate that allows liberal theorists to develop the theory the way they do, deciding to tolerate “reasonable” views. But Rawls himself recognises that should this theory not be dominant, it would have to use other tools to impose itself and asserts its truth, truth being the metaphysical language he is trying so eagerly to avoid.

2.2Liberalism is not neutral, hence …

[T]here is little room for doubting liberalism is a moral and political project. Agreement on this point should finally put to rest efforts to theorize about liberalism in a neutral mode. (Damico, 1997: 405)

Rawls’ attempt to free political philosophy from moral theory and metaphysics is a failure. His political philosophy remains subjected to moral theory for the difference between moral and political theory that he proposes remains one of degree not of kind, being at best “partially comprehensive”. Rawls’ conception of justice in Political Liberalism does not achieve the moral abstinence that he claims but rather continues to be “comprehensive”. The political version of “justice as fairness” involves an arrangement of the state and of human autonomy that amount to a comprehensive viewpoint. Moreover, Rawls’ methodological approach to political theory is the same as the ones developed by spiritual/religious thinkers (see the analogy with Gandhi’s thought above) and is always in need of foundation. He is indeed always using a deductive method starting with moral predicate.

Liberalism is therefore a moralism among others, yet with a hegemonic position (2.2.1) running the risk of illiberalism (which runs against its liberal premises) or of being antidemocratic (which may run against its concern if democracy is a concern) (2.2.2).

2.2.1Liberalism is a moralism competing for political success

Liberalism is a moralism that is in competition with other moralisms: religious, philosophical, or secular ones.

Fish criticises political liberalism and its pretension to arrive at neutral principles for being hopeless and all the worse for being an instrument for manipulation in order for partisan ideas to appear as neutral and distanced from politics (Fish, 2001: 13). At the same time, it degrades politics to a lower sphere polluted by mere opinions. Liberal neutrality by “wear[ing] the mask of principle” (Fish, 2001: 44) and by “naturalizing an agenda” (Fish, 2001: 110) has managed to impose the idea of being above politics, and in that way, it is politically excellent. That it is politically sound in order to impose an agenda to pretend a value to be universal, hence politically incontestable, that it should stay out of reach of the political debate for it is an already settled matter or a matter to be settled by moralists or so-called ‘political philosophers’, is understandable. For example, it can help legitimise some actions of civil disobedience. But it belongs to the rhetoric of the political arena. The desperate need to prove the neutrality of these values is a way to preserve their incontestability on the political ground. Liberalism is not neutral which is not as bad as the liberal would fear it to be, therefore pushing them in theoretical developments on the neutral State that do not need to be.

Rather than avoiding the debate over the nature of the good life, liberal neutrality constitutes a position within this debate (Neal, 1993: 625), a comprehensive, or “partially” comprehensive doctrine that defends a conception of the good. If there is no distinction of nature, but at best of degree, between political conceptions of justice and comprehensive conceptions of justice, then these so-called comprehensive conceptions of justice, or in other words religious or other secular moralisms, can enter the public debate. This runs against Rawls’ insistence on limiting the political/constitutional discourse to arguments of “public reason” hence impoverishing public debate by precluding citizens from publicly discussing the content of the particular conceptions of the good (Mouffe, 1994: 321).

In this public (both theoretical and political) debate encompassing different moralisms, liberalism enjoys a hegemonic position. Or should we even go as far as personifying the theoretical hegemony in the person of Rawls? Nozick’s prediction that political philosophers would have to “either work within Rawls’s theory or explain why not” (Nozick, 1974: 183) became true, and not only in the United States, but far beyond the American borders. This hegemony put liberal theory in an awkward position. It is the dominant legitimate discourse of contemporary Western states (Western being always more generously defined), therefore the work of liberal theorists is mainly to defend the general status quo, with minor differences within it.

[T]he goal is the vindication of prevailing opinion. Theory is constructed not with a view to reflecting what we know of human beings but with the aim of entrenching liberal values, as they are currently understood. (Gray, 2006: 324)

It is a radically different project from the one liberalism used to have at its beginning. Indeed, liberalism was born as a contestation of the instituted power, the Christian unlimited monarchies that were ruling in Europe. In the seventeenth and eighteenth centuries, liberal theory was dissent, a minority, resisting an oppressive power (Barber, 1988: 18). Today, liberal theory finds itself in the opposite posture, being widely accepted and hence securing its majoritarian position and debating minor different interpretations within itself. The contesting element which is constitutive of liberalism, protecting against the intervention of power, is turned upside down and liberal theory is left legitimising the established system. In a preface introducing a collection of works from Rawls, Catherine Audard while talking about Rawls, defends the idea of a philosopher who assumes a positive responsibility and not only criticises the political system driven as he is by an emancipatory and subversive ideal (Audard, 1993: 18-9). She is wondering “if Liberal Democracy is [not] a type of political organisation where political philosophy itself would change its meaning” (Audard, 1993:18). Or in other words, if political philosophy in a liberal democracy should not simply be a legitimising discourse of the established political system? The “irony” of the liberalism of Political Liberalism is that it “begin[s] to resemble the very dogmatic systems that it once rebelled against” and becomes “intolerant of any significant deviation from social verities as the traditional modes of belief it derided and displaced” (Campos, 1994: 1825). It has become a “secular fundamentalism” that “denies the possible legitimacy of deep political conflict” (Campos, 1994: 1824-5).

2.2.2Liberal scholars are risking being illiberal

The liberal theorist can adopt “liberal positions on a variety of questions, and even defend his own liberal order as one among the legitimate forms of political order. He may […] seek to identify the postulates of liberal society, and to give a defence of liberal political morality that aims to be compelling to his readers. Whatever he does, he will not engage in the vain project of constructing a liberal doctrine. Indeed, if his inquiries have a practical aim (and they need not), it will be to protect the historical inheritance of liberal practice from the excesses of an inordinate liberal ideology. (Gray, 1991: 264)

John Gray is a liberal author who defends “post-liberalism”, i.e. he rejects the “foundationalist claims of fundamentalist liberalism” (Gray, 1993: 284). He urges for more modesty, and for an explicit acceptance and acknowledgement of the non-neutral character of liberal values. He recommends liberals to say as he does: from the liberal perspective and the values that we defend because we think they are the most reasonable, such and such actions should be justifiable and others should not. Liberal authors should accept the position not of a totally objective spectator but rather of an actor in the political debate, yet a privileged actor, for they are scholars publishing and teaching. The distinction with theologians and other moral philosophers will not be artificially maintained as it is today.

The reasons for defending the neutral character of these liberal values are manifold. First, this intellectual attempt can be seen as a strategic endeavour to preserve the legitimacy of these principles. But in a less political move, liberal authors defending the neutrality of core liberal values the State is necessarily to adopt, are trying to avoid being illiberal. Should these values be one vision of the good among others, then imposing these particularistic values upon others, through the liberal state, it would be coercive, therefore illiberal. By the same token, in order to have the liberal principle be the logical elements a democracy should be based on, these principles should be neutral, hence a universal, incontestable prerequisite. Should they not be neutral, a democratic polity could choose other values. A democratic state necessarily adopting these non-neutral values would be illiberal and coercive.

The liberals fear recognising the non-neutrality of a liberal polity because it would imply accepting some kind of coercion towards other conceptions of the good, and they do not accept the particularity of politics of being a choice that cannot fully preserve individual autonomy. But the coercion that liberal authors are so eagerly trying to avoid by supposedly being neutral, is in fact present and even more coercive, for it is imposed as a premise, and then denies other moralisms entry to the political debate.

Liberalism is a political conception of justice, political in the sense of one political position among others, hence which can still be comprehensive, which structurally excludes its opponents (Grundmann and Mantziaris, 1991: 587). Since neutral liberal politics is not plausible, “liberal moralism”, if wearing the mask of neutrality, is an “illiberal moralism” (Damico, 1997: 406). Illiberal moralism can be understood as a moralism that condemns, at the level of principle, other moralisms not to enter the political arena, not being liberal then. That would be the liberalism of the Political Liberalism of Rawls which is illiberal when it comes to “unreasonable” moralisms. These moralisms are condemned not to enter the debate. “Rawls’s political liberalism forsakes genuine political neutrality for a kind of liberal tyranny” (Hurd, 1993: 803). At least with liberal moralism accepting itself as such, other moralisms can enter the debate, the political competition that will in a second moment determine the moralism(s) recognised by the polity. These “unreasonable” moralisms would not be condemned by principle from the outset, but confronted. They would be combated in the political sphere, all being recognised as moralisms that could potentially be promoted by the state. Liberal authors would not be illiberal if they were defending their liberal moralism against the moralism of others in the political and intellectual debate as a political position.

To avoid the critique of illiberalism, Rawls should have either given up his philosophical project of justification or developed a full justification but then openly privileging a particular view of the good life, which he actually did without explicitly recognising it (Dyzenhaus, 1998: 16). In this second case, Rawls could have participated in the debate as a moral philosopher, a citizen (Grundmann and Mantziaris, 1991) or even as an ‘engaged intellectual’. Raz is such an author who defends a liberal view of government and society without claiming the universalistic, unavoidability of such a choice under the law of reason. He rejects a false form of universalism, which denies the place of politics to the benefit of ethics and economics. In his book The Morality of Freedom, he openly constructs a liberal theory of political morality on perfectionist premises (Raz, 1988). Kymlicka is also a proponent of openly moral liberalism. There is a salutary evolution within liberal theorising that has become more and more openly conscious of its allegiance to liberal values (Damico, 1997: 398). It nonetheless stays very much impregnated in liberal scholars to work as if the proclaimed neutral and anti-perfectionist A Theory of Justice of 1971 could still be perceived as such. Rawls and Dworkin have come to partially realise the chimera of neutrality (yet without renouncing it completely). Unfortunately this (limited) evolution on the part of Rawls and Dworkin has still not reached all the many readers of their early works.

2.3An institutional example of this neutral (“objective”) foundational, religious-like approach: the (German) fundamental rights

After World War II, a constitutional court was created in Germany that was able to develop a plenitude of powers, for Germany cherishes “an almost naïve belief in the beneficial abilities of law” (Engel, 2003: 285). The German Constitutional Court is among the most powerful courts in the world, far more influential than the American Supreme Court (Ackerman, 2000, Engel, 2003: 285, Hall, 2008: 772).

In the famous Lüth case,55 the German Constitutional Court stated that the Grundgesetz section on basic rights establishes an “objective order of values” (objektive Wertentscheidungen der Verfassung) upon which the Court affirmed its reliance. The constitutional judge is placed in the role of guardian of this “objective order of values”. In Germany, these rights have a distinctively supra-legislative force, which strongly reinforces the effective power of basic rights (Hall, 2008: 793).

The religious-like thinking that liberalism cannot help but adopt is detectable:

it was a widespread and influential belief that it was as a result of value relativism, positivism, nihilism, and voluntarist majoritarianism that the Weimar Republic fell prey to Hitler’s party – and that due to a liberal weakness of value convictions, the democratic substance was too thin to resist. […] authoritarianism became possible only because the very ‘ethical ground’ of the democratic order had been lost. But, […], such a ground could then not be established in a purely secular way: What was needed was a ‘higher’ form of norms and laws, values that were untouchable by human beings because they emanated from a non-human source and authority. And this […] was one of the fundamental rationales for the appeal to God in the Grundgesetz and for its understanding of human dignity: a dignity given to men by – a Christian – God. (Forst, 2003: 216)

As Reiner Forst explains, the values that constitute the German constitution are thought to be immanently tied to Christian values. The basic idea is that once this ethical-religious substance of the republic is taken away, the democratic order is no longer stable and the whole liberal democratic order may be in danger. Böckenförde, a former judge at the German Constitutional Court, wrote, in his essay The Rise of the State as a Process of Secularization that the moral substance of a State in a purely secular society cannot exist. For Böckenforde, “[t]he liberal, secular state lives off preconditions which it cannot itself guarantee”, hence only religious – Christian – faith can give the State its necessary moral substrate (Böckenforde, 2000: 117).

Conclusion of Section I

By definition, civil disobedience is defending ‘rights’. When it comes to justification, these rights are to be liberal rights: it is the liberal understanding of justice (first generation of rights) that justifies civil disobedient action. Liberal theory does not justify just any civil disobedient action but solely that which defends ‘liberal justice’. Therefore, liberal theory is a particular moralism, which refuses to be considered as such. Because it is a moralism, it can embark on the enterprise of a priori justification of actions of civil disobedience. It does so on the grounds of liberal values premises. It is fine because moral theory can dispense with the concern to take into account the contingencies of possible worlds. Let liberal philosophers be moral philosophers in the daylight, and liberalism be overtly a meliorist moral stand. But what credit should we give them? No more, or as much as we give to other moralisms. Liberal values are an option among others for the polity to adopt.

Another possible position for a researcher on politics is to accept like Bedau, who influenced the definition of civil disobedience retained by Rawls, to renounce the question of justification. Bedau did not see “unfortunately”, so was his sorrow, how to identify “sufficient and necessary conditions, applicable in all situations, under which one’s obedience (or disobedience) is justified” (Bedau, 1961: 663). He recognised that any principle would itself be open to controversy for any principle is open-textured and this is why he admitted that no philosopher could offer general rules that would enable to decide whether disobedience is the right course in a given case (Bedau, 1961: 664). Let us follow Bedau on this position, for it is intellectually sounder and mostly because it is in accordance with the concept of democracy retained in this work.

IIDemocratic theory offers no Justification

We have seen that according to liberal theory actions of civil disobedience can be justified when the intention is to fight against blatant infringements of liberal fundamental rights. In this liberal justification, there exists no possibility for other rights that are not recognised by liberal theory to be justified, i.e. for example the second generation of rights encompassing economic and social rights.

Consequently, there are at first sight two other possible strategies for a theory to deal with justification within a “democracy”. The first strategy is developed by theorists, who just like liberal theorists of democracy consider democracy as being from the onset charged with values. But contrary to liberal democrats, these theorists could very well be social democrats or Christian democrats, depending on the values they intend to defend. The definition of democracy that I wish to develop in this work rejects these approaches. To make things clear, it is not the liberal nor the socialist values per se that are rejected here, but rather the idea that democracy necessarily embodies liberal values (an argument defended by a liberal theory of democracy) or that democracy necessarily embodies socialist values (an argument defended by a socialist theory of democracy).

This first theoretical strategy, inspired by the liberal kind of justification, could be to enlarge the range of fundamental rights to economic and social rights, a move that could be justifiably defended by political disobedience. Such a theory would therefore defend either a larger definition of fundamental rights than liberal theory does, i.e. both the first and the second generations of rights, or only the second generation as being truly fundamental. This first theoretical solution corresponds to a definition of democracy that considers democracy as implying values from the outset. In this substantive sense, it is rather a socialist model of democracy and of human rights that is implied. The second generation of rights is considered even more fundamental for, according to a socialist understanding, they develop the conditions to be able to enjoy the first generation of rights. They offer more than formal power to the first generation of rights and genuine conditions for liberty and equality to materialise. This substantive definition of democracy stands in contradiction with the non-substantive definition of democracy retained in this work.

The second strategy, which my work follows, is to defend the impossible a priori justification of an act of political disobedience by democratic theory, for it is the very nature of democracy to be under the reign of politics. According to democratic theory, values are contingent and politically decided upon, contrary to the liberal pretension of neutral, apolitical, and preconceived values. Democracy can be imagined as the possibility to choose the balance between the first and second generations of rights. Hence justification is inevitable contingent.

Democratic theory is not concerned with justification of particular acts of political disobedience. This would be tantamount to the very concept of democracy being normatively charged, which would contradict the very idea of democracy as not encompassing values from the outset (1).

To say that democracy per se does not encompass values from the outset does not mean that democracy can flourish in an environment that is a value-free. On the contrary, democracy is necessarily taking place amidst a realm impregnated by values, yet not necessarily liberal ones. But democratic theory cannot prescribe the values, for they are different in different societies, dependent on cultural backgrounds and political decisions. Justification is circumstantial and is provided for by the polity if the changes desired by the disobedients are implemented (2).

1Democracy does not imply values from the outset

Democracy does not encompass a set of values per se. It is a hollow shell. For Claude Lefort, democracy is an empty space that cannot be filled up with a substantive, stable and final meaning (Lefort, 1988: 225). Or, as Francois Ost nicely formulates it: “in a democracy there is no a priori and univocal criteria of the Just and the Good therefore the legitimacy of the laws is debated over and over again” (Ost, 2000:27). In the words of Rancière, democracy has no “natural consequences” (Rancière, 2005: 61). And, following Mouffe, democracy shares the contingency of the political and can therefore not provide any final guarantees (Mouffe, 2000: 2).

Nonetheless, democracy can be filled up with substantive and non-final meanings. Whereas liberalism possesses a substantial content, a set of values, which democracy can potentially espouse (“liberal democracy” in the sense of democracy adopting liberal values), democracy is not a substantive model, just the shell, the regulative idea, or recipient that can be filled with different value contents. Democracy can be liberal by adopting liberal values, republican by adopting republican values, socialist by adopting socialist values, or in a more provocative move, Christian adopting Christian values. But it is rather a combination or blend of many different value systems.

Many authors argue that democracy already implies a set of values (1.1). In contrast, the point I want to make here is that in a democratic understanding fundamental rights are contingent. Expressed mostly as constitutional rights, they should be super-legislative rights, that is to say, rights that are more difficult to adopt and to change (reinforced majority, referendum …). Yet, fundamental rights should not be understood as unchangeable and protected by an Ewigkeitsklausel. Democracy is the very possibility of reversibility (1.2). Finally, because rights are contingent they are and should be bound to a polity, to run the chance of being democratically chosen or democratically removed from the list of defended rights (1.3).

1.1Normative theories of democracy

A normative theory of democracy argues that democracy is a substantive concept. Equality and liberty can be said to be the most widely accepted values of so-called modern democracy. Sometimes the tension between the two can be resolved by a hierarchy that places equality above liberty (as is the case in a more socialist theory of democracy) and, on the contrary, by liberty trumping equality (as is the case in a liberal theory of democracy). This tension echoes the classical opposition between liberty and equality, with one being fully achieved at the expense of the other. As Norberto Bobbio sums up: “A liberal laissez-faire society is inevitably inegalitarian, and an egalitarian society is inevitable illiberal” (Bobbio, 2005: 32).

On the one hand, there are authors who solely consider equality as the value intrinsic to democracy. For example, Philippe Gérard identifies the substance of democracy in the two principles of equality and collective autonomy which are, according to him, values that transcend their multiple institutional incarnations (Gérard, 1995: 112). As for the principle of liberty, he considers that it is a contribution of liberal theory over the concept of “modern democracy” (Gérard, 1995: 123). He goes on to explain that within a democracy, different substantive values can develop with liberty being one of them. It is one of the paramount substantive values modern democracy has adopted, but it is not constitutive of the concept of democracy, understood not solely in its modern Western realisation. He considers, like Giovanni Sartori, that liberty, in the sense of negative liberty, is not inherent to democracy but solely to constitutional liberalism.

In a more openly socialist conception of democracy, some authors argue that the conquest of new rights by the working class in the nineteenth century allowed the generation of “democratic rights”, i.e. the second generation of rights, to come into being. According to Bobbio, socialism gradually became congruent with democracy when the worker’s movement erupted into the political arena in the second half of the nineteenth century:

Two arguments were advanced in support of this conception of their [socialism’s and democracy’s] compatible, even complementary status. In the first place, it was claimed that as democratization proceeded so it would inevitably lead to, or at any rate foster, the advent of a socialist society, based on the transformation of the institution of private property and on the collectivization of at least the main means of production. Secondly, it was argued that only by way of the advent of socialism could participation in political life be strengthened and enlarged, and democracy fully realized. (Bobbio, 2005: 75)

But one might argue that Bobbio’s reading associating socialism with democracy has become outmoded in contemporary discourses because of its unconcealed socialist penchant.

On the other hand, and this might be the dominant reading today, a liberal theory of democracy puts emphasis on individual liberty as being constitutive of democracy. For example, at the heart of Rawls’ theory of “justice as fairness”, one finds “two principles of justice”56: the first principle is the liberty principle and, according to Rawls, it has “lexical priority” over the second principle (Rawls, 1971: 302). What this means is that considerations of liberty should have absolute priority over matters of economic advancement, or equality of opportunity. Liberty must always have priority.

If we nonetheless agree to accept that democracy has to do with the concepts of liberty and equality, it will not change the fact that the content of these two concepts is still to be determined contextually. Equality and liberty, without being given a more precise signification, are empty shells. That is to say, one can associate the so-called values of liberty and equality with the word democracy, but liberty and equality are empty words to be filled up with different possible contents in a political process afterwards. Therefore, the fact that liberalism is defined by liberty and equality means nothing as such. The only thing they mean is that they are related to the concept of the individual which is constitutive of liberalism (Özmen, 2008). Liberty and equality gain substance by being related to the “individual”. For example, in the French motto “Liberty, Equality, Fraternity” it is through the association with fraternity (a synonym for solidarity) that liberty and equality gain substance and underpin the French “values of the Republic”.

Summarised in broad terms, liberty can on the one hand mean negative liberty or individual liberty and on the other hand positive liberty or collective liberty. By the same token, equality could mean formal or arithmetic equality or substantive or geometric equality which once again encompasses very different values. Or equality could also mean, as in the work of Rawls, the equal respect of different conceptions of the good life. Another example not resolving the controversies about the different possible meanings of these principles is the addressees of the principle: a group, every individual, or only some of them, adult, recognised as sane, male, heterosexual, national of a State …

The terms equality and liberty mean nothing per se. Democracy qualified by these two principles is an empty shell and not a substantive concept. The more abstract the definition of the concept, the more contents, even contradicting ones, it can potentially convey (Rosenfeld, 2000). As Ingeborg Maus explains, the concepts of liberty and equality are substantially indeterminate, therefore they can only be specified through a democratic process involving citizens (Maus, 1994).

Instead of being useful tools for enlightening us about democracy, the proclamation of these two concepts is more misleading than helpful. That is why I chose not to work with these concepts. In the context of my work, the terms liberty and equality do not help in justifying actions of political disobedience.57

1.2 Fundamental rights according to democratic theory are a horizon not a foundation

Let us now turn to the concept of fundamental rights, which is the legitimate set of values of our (at least Western) contemporary world. Fundamental rights are historically and conceptually the product of liberalism (Peces-Barba, 2004: 109). Yet what can democratic theory contribute to a discussion on fundamental rights? Consistent with the approach of democracy developed here, fundamental rights in a democratic theory are a political product in the broad sense of the term political. While a liberal theory of fundamental rights presupposes a fixed body of normative and universal principles, a democratic theory of fundamental rights considers them as “a contestable statement of identity and aspiration” (Langlois, 2001: 10). Fundamental rights are hence not a foundation, but at best a ‘horizon’.

In the context of my work the adjective “fundamental” should be understood not in the sense of ‘founding the polity’ but in the sense of being of greater importance in this polity. In other words, in a liberal understanding fundamental refers to ‘foundation’, in a democratic understanding it refers to something ‘very important’.

We will see that rights are to be conceived as following politics rather than preceding (1.2.1). Practically, these rights are for the most part understood today as constitutional rights. Democratic theory argues that these constitutional rights do not have the status of eternal rights and therefore they can be subject to debate and to change (1.2.2). Moreover, because rights derive from politics, they cannot be conceived outside of a political community (1.2.3). An example of a non-absolute understanding of fundamental rights is the French libertés publiques (1.2.4).

1.2.1Fundamental rights comes from, hence after politics

Fundamental rights are not constitutive of democracy in the way they are of liberalism. But because they are part of today’s politics we have to find out the link between democracy and fundamental rights. What I want to suggest in this link is that fundamental rights are the product of the political in the broad sense. By contrast, liberal theory of fundamental rights reifies or naturalises what is in fact historical, conventional and political. Rights are presented as natural, permanent and inalienable although they are historical and cultural products (Peces-Barba, 2004: 131). Democratic theory, from a realist point of view, accepts and defends this historical origin. In liberal theory, rights are external in the sense that they already limit political decisions and by denying their historical, cultural and political nature, they are removed from the realm of the political debate. Existing political arrangements are denied and disguised as pre-political universal axioms that are objectively discernible through reason, inevitable and not politically debatable. In democratic theory, fundamental rights are openly internal to the polity; they are the product of the history and/or of the political will. A strong positivist approach argues that fundamental rights are considered as such solely because they are inscribed in a text, a constitution or an international declaration. A democratic theory perceives the decision to list a right as a fundamental right as more than a definite political decision (pure positivism), but rather as a process, involving historical, cultural, societal evolution and leading to a point where a right is recognised as such by a particular polity.

Anthony Langlois develops a political model of fundamental rights by building on the work of Chantal Mouffe. Contrary to authors like Rawls and Habermas who try to do away with the political by proposing an “original position” (Rawls) and “conditions of perfect communication” (Habermas), Chantal Mouffe takes the political for an irreducible fact. Whereas liberal theory of fundamental rights tries to impose rights over reality, the democratic conception is a practice that needs to be theorised. A democratic theory of fundamental rights takes for granted that history, social context, proposals, debates, consultations, lobbying, conflicts, antagonisms are all possible steps leading to a decision to adopt a new right even of fundamental rank (Langlois, 2001). Claude Lefort insists on the fact that fundamental rights should not be regarded as if they were already fully established institutions as envisaged originally in liberal theory but as an expanding concept (Lefort, 1986: 242-3). Fundamental rights are not to be retrieved but they are to be invented or created. Rights are not a foundation, but the product of contingent and political processes. Fundamental rights as untouchable rights do not belong to democratic theory. They should always be reachable for discussion and change, otherwise, as the list of fundamental rights gets longer, the domain of the political gets smaller. And the more extensive the list of fundamentals in the sense of untouchable rights, the less the people have a say as a decision-making body (Walzer, 1981: 391). As Derrida formulates, democracy, just like justice, is always à-venir, always a becoming. Democracy can never be realised, neither today nor in the future, it is always deferred. Democracy-to-come is no regulative idea in the Kantian sense but the imperfectability of democracy means that we can never be fully satisfied with any instantiation of democracy (Derrida, 2004: 177, Derrida, 1992: 27).

By the same token, human rights are not natural; they have a history, which is complex and unachieved (Derrida, 2004: 192). Because of this historicity and perfectibility of fundamental rights (and of democracy), Derrida insists that we should never forbid the questioning, and moreover the more radical questioning of these concepts (humanity, rights ...). In contrast to a static definition in which fundamental rights are chosen/given58 once and forever, I want to argue for a constructive concept in which fundamental rights are an aspiration for the future rather than a given of the past. As Langlois writes with reference to Rousseau:

[W]ith Rousseau, the social contract theory of natural rights moves from being a historical account to being a utopian aspiration” […] “[R]ight is always an end or conclusion, not a foundation. (Langlois, 2001: 94)

It should also be mentioned that in practice hardly any pure fundamental rights exist, but rather compromises (in political terms) or proportionality (in juridical terms) of fundamental rights. What makes them contextualised, even if one defends their unconditional character, is the particular way a political community balances fundamental rights against one another. Rights are hardly ever absolute in their application but result from a balance between rights.

1.2.2Fundamental (constitutional) rights are revisable

As a consequence of this democratic theory of fundamental rights, constitutional rights should be revisable. They might remain more difficult to modify than legislative rights, but are not categorically unchangeable. Constitutional rights have no Ewigkeitsklausel.

A people has always the right to revise, reform or change its constitution. A generation cannot subdue to its laws future generations. (Article 28 of the Declaration of the Rights of Man and the Citizen from the 1793 French Constitution)59

[T]he justification of civil disobedience relies on a dynamic understanding of the constitution as an unfinished project. From this long term perspective, the constitutional State does not represent a finished structure but a delicate and sensitive – above all fallible and revisable – enterprise, whose purpose is to realize the system of rights anew in changing circumstances, that is, to interpret the system of rights better, to institutionalize it more appropriately. (Habermas, 1996: 384)

[B]y a democratically ratified constitution with a bill of rights, the citizen body fixes once and for all60 certain constitutional essentials, for example, the equal basic political rights and liberties, and freedom of speech and association, as well as those rights and liberties guaranteeing the security and independence of citizens, such as freedom of movement and choice of occupation, and the protections of the rules of law. (Rawls, 1993: 232)

The first two citations refer to the possible reversibility of collective decisions in a democracy, even if they are of constitutional rank. The first quotation is an extract from the 1793 French Constitution, never applied but considered a paramount model of a democratic constitution. The second citation by Habermas also implies a dynamic comprehension of the constitution as an unfinished project. Rawls’ citation is symptomatic for its refusal to accept the risk of democracy. Rawls understands the constitution as a text given once and for all, containing everlasting values. Democracy means, contrary to liberalism, that any decisions taken by the demos, and therefore also decisions concerning the values of the polity, can be reassessed by the demos at a later date and, if necessary, changed and revoked (Pateman, 1979: 161). And this includes decisions involving a constitution.

Consistent with his understanding of the values of a society given once and for all, Rawls considers that an act of civil disobedience appeals to “the sense of justice of the majority” (Rawls, 1971: 369). Peter Singer relies on Rawls by arguing that the disobedients can try to foster another conception of justice. He thus criticises Rawls’ presupposition that a society shares a single sense of Justice (Singer, 1991: 124) when disobedients can also disobey “in order to ask the majority to alter or extend the shared concept of Justice” (Singer, 1991: 125). Singer does defend that cases of civil disobedience should be envisaged as a move towards the adoption of new principles. It is the focusing on the debate within the limited constitutionally defined values of justice that Singer criticises here. For him, it is the fiction of the contract or of the original moment that becomes positive Law in the constitutions and the declarations of rights.

Singer has in mind the rights of animals. Because American constitutional rights do not recognise animals as a subject of rights, pleading for an interpretation of those constitutional rights in a way that they would do justice to animals is a difficult if not impossible case to make. But what if we were dealing with the same question in a more flexible system of constitutional amendment? Germany, for example, adopted a new article in its Constitution on the Protection of Natural Resources (Article 20a) which states: “The state, also in its responsibility for future generations, protects the natural foundations of life and animals”. The content of the fundamental pact, the constitution, evolves, not only through jurisprudence but also through a modification of the text itself. Thanks to the analogy between the shared sense of Justice, as intended by Rawls, and the Constitution, we can see that in the German case the shared concept of Justice (i.e. the Fundamental Law) is evolutionary. It evolves not only through extended interpretation of the already given content but also by explicitly adding elements to the list of principles. This example resonates with Peter Singer’s wish to have the sense of Justice evolve due to principles, which are, after a fight for recognition, incorporated into the new common sense of Justice. Fundamental rights are in the making; politics and even political disobedience enable a society to define them.

Nonetheless, one should distinguish between the adding of principles and the possibility to remove principles. In the latter case, the concept of an Ewigkeitsklausel is problematic. This precautionary measure excludes the possibility to remove certain elements of the fundamental pact. Certain elements remain untouchable, chosen once and for all. This is the case in the German Basic Law. As constitutional tools, fundamental rights cannot regress, they can solely expand (Meindl, 2003: 73). But the same way one can add to the list, one could also remove from this list. As mentioned above, in practice, the constitutional procedure should be rendered more complex than that for changing rights that are solely the result of legislation.

1.2.3Fundamental rights are bound to a polity

Finally, another difference between the liberal and the democratic theory of fundamental rights is the autonomy of these rights regarding a polity substrate. While liberal theory thinks fundamental rights against the polity, democratic theory considers that no rights exist without a polity. Are rights floating in a world free of polity and politics? Are they not irremediably linked to a political authority and a political community?

Hannah Arendt’s critique of Human Rights underlines the irremediable link between these rights and a polity. In 1949, soon after the proclamation of the Universal Declaration of Human Rights, Hannah Arendt publishes a short text which pulled to pieces the idea of Human Rights as the foundation of the political (Arendt, 1949). Her insight in today’s changing context of the growing implementation of these rights at the supranational and at the trans-national level (not necessarily implying a public entity) (Fischer-Lescano and Teubner, 2004) is still very convincing. The title of the French declaration: “the rights of man and the citizen” could be interpreted as carrying the idea of the necessity of being a citizen and not only a man to be the recipient of these rights. Hannah Arendt develops the idea that the Rights of the declarations are not Human rights in general but the rights of the members of a political community. She criticises the Universal Declaration of Human Rights for its naturalist inspiration. The statement according to which every man is born equal is disqualified by Arendt as absolute nonsense. According to her, one is equal only as a member of a group. It is only in the polity that equality can take place.

Arendt develops the idea of the “right to have rights” (Arendt, 1949: 30). In The Origins of Totalitarianism, more precisely in a chapter entitled “The decline of the Nation-State and the End of the Rights of man”, Arendt, writing in the face of millions of refugees and stateless people, provocatively defends the idea that these human beings who have become superfluous are practically deprived of any protection. This is the most obvious refutation of the ideological idea that human rights existed prior to the State (Balibar, 2007: 732). All rights, she notes, can only materialise within a given political community (Arendt, 1949: 34). Citizen rights are granted by the public institution, and if these citizen rights are lost then human rights cannot be applied. “If the destruction of civil rights also destroys human rights, this is because the latter are based on the former and not the reverse” (Balibar, 2007: 732).

Rights are not qualities of individuals but qualities that individuals grant each other when they are part of a common community. The first right is the right to have rights, that is the right to belong to a political community (Arendt, 1949: 30). Excluded individuals and groups in our societies, such as stateless people, to whom Arendt was referring after World War II, are deprived of the possibility of claiming rights. This first right, the right to have rights, depends on the existence of a political community, on the fact of belonging to a community of actors which grants each other this right.

Within a polity, there are outsiders who are deprived of civil rights. Arendt criticises the idea that it is the social and political institutions that bring inequalities where there existed a “natural” equality in freedom. On the contrary, for her; it is the institution of the city that introduces equality, understood as equality in the public sphere, and freedom, where there were previously only domination and inequality (Arendt, 1949: 34). Rancière is not saying anything else when he states that the rights of man are either empty or tautological (Rancière, 2005: 65). The man who does not belong to any political community has no rights. Human rights are then the empty rights of those who have no rights. Or they are the rights of those who belong to a political community. Consequently, they are simply the rights of the citizens, the members of a community who have rights (Rancière, 2005: 66).

Arendt criticises the representation of constitutions as systems of guarantees for pre-existing rights. Instead she argues that human rights have a practical and historical character and are therefore contingent and defined by their “groundlessness” (Arendt, 1949: 34). She talks of “so-called human rights, which change according to historical and other circumstances” (Arendt, 1949: 34). Arendt spoke out for a “politics of human rights”. Human rights are tied to politics and not a pure entity existing above and before politics.

Hence, it is problematic to think fundamental rights in a trans-national setting, i.e. unrelated to a polity. The supranational or international fundamental rights are still a defendable option, for they are linked to attempts at forming political communities at other levels than the modern State level. Maybe, one can at best, inspired by a principle of subsidiarity, defend the methods of judgement of the European Court of Human Rights, which judges conflictual moral issues of human rights by accepting a “national margin of appreciation” (Delmas-Marty and Izorche, 2001). In accordance with this practice, Mireille Delmas Marty argues for the “judgement by degree”, following gradual logic and not a binary logic. The supranational Court does not judge by declaring a conflictual issue as right or wrong, acceptable or unacceptable, but it gives a wider frame within which the national actor should comply according to national particularism. In a similar attempt, Michael Rosenfeld, in his models of comprehensive pluralism and post-metaphysic justice, advocates a judgement that stays incomplete and provisory. The judgement should attempt to reduce the available options (Rosenfeld, 2000: 188) and should be concerned with “more or less” justice and not with justice or injustice. Rosenfeld argues in favour of an adjudication model for the American multi-cultural national level. This model would also be suitable at the supranational level. The less integrated the political community of reference, the more use should be made of the “margin of appreciation”, judgements by degree, or judgements that are limited in scope.

But in the case of trans-national justice, where the political substrate is denied, where the focus shifts to depoliticised societies, the political character of fundamental rights is denied.

1.2.4The French libertés publiques: An example of rights that come from the polity

According to Peces Barba, the argument that rights were here first is more difficult to defend in the French tradition of Human rights than in the American or English tradition (Peces-Barba, 2004: 139). Indeed, the “Declaration of the Rights of Man and of the Citizen” encompasses two dimensions of rights: the liberal understanding that considers Human rights as pre-existing and at the same time the rights of the citizen that imply the existence of a polity. As Peces Barba underlines, the declaration contains a contradiction. These Human rights, although being presented as natural, at the same time, in order to render them plain and effective, have to undergo a process of positivisation through law. The law is then the guaranty of the liberty. The positive action of the State is therefore envisaged in order for liberty to exist. The fact that it is a declaration of the rights of the citizen can be interpreted as carrying the idea of the necessity of being a citizen and not only a man. It echoes Hannah Arendt’s idea that the Rights of the declaration are not Human (Mensch) rights in general but the rights of the members of a political community.

The liberal and naturalist inspiration of the French Revolution soon lost ground in nineteenth century France to the concept of libertés publiques (Peces-Barba, 2004: 28). The French revolution was defined by the pre-eminence of the legislative branch of government and a mistrust towards the power of judges, who were explicitly refused the power of interpretation and any judicial control over legislation. Up until 1971, the efficiency of Human rights was assured by the legislative notion of “libertés publiques” (Meindl, 2003: 107). Libertés publiques are a characteristic of the French legal system and have long been the legal consecration of Human rights (Favoreu, 2007: 59). They mainly function as a protection against political authority and mostly its executive branch. They are recognised and developed through laws. It is indeed the legislative which integrates these rights into the French system. The protection of the libertés publiques are guaranteed by law whereas the fundamental rights are protected by the constitution and international texts.

This French particularism is nonetheless losing ground. In France, the term “fundamental rights” is recent and compared to Germany, for example, where it has become a well-established doctrine there exist only few studies on the concept. The phrase “fundamental rights” is new to the French vocabulary and has been developed due to the influence of comparative law and mostly German theory (Wachsmann, 2004). The French vocabulary adapts to the European vocabulary (Meindl, 2003: 3). But also French practice is adapting to European practice. Indeed, by a constitutional “coup d’état” (Sweet, 2007: 919) in 1971, the French Constitutional Council constitutionalised the preamble of the constitution, which refers to the Declaration of Rights of 1789 and the preamble of the constitution of 1946. The Council declared itself competent to control substantially the legislation in accordance to these rights (contrary to the expressed wish of the drafters of the constitution). The legislative in a system of fundamental rights is not sovereign as it used to be in the system of libertés publiques (Mahnke, 2009). Moreover, in March 2010, an a posteriori control of constitutionality in the course of a trial has been introduced in the French political system, opening the door to proper constitutional justice. Fundamental rights are clearly in the process of dethroning the famous libertés publiques.

2Who justifies?

The greater success the act achieves, the easier it is to justify. (Falcón y Tella, 2004: 61, note 116)

Justification of political disobedience can either be a moral justification proposed by philosophers or a political justification given by the polity. At best, the philosophical justification, if in accordance with the justification granted by the polity, legitimises political philosophy. Regarding justification, researchers are confronted with different options, not all of them equally compatible with the imperative of democracy (2.1). In any case, from a democratic point of view, justification of political disobedience is granted by the polity. Political disobedience is justified if the claim uttered by the disobedients is accepted by the polity (2.2).

2.1Scholars and justification

Scholars adopt different approaches regarding justification, which implies different degrees of concern for democracy. To put it in a nutshell either they offer a justification or they do not. In the cases in which they offer a justification, it is a moral justification. Some of the philosophers refuse to use the term moral because they fear that their arguments could lose credibility. For the most part these thinkers are labelled “political philosophers”, which, as we will see, is a contradiction in terms. Other scholars offer a moral justification under an openly moral premise (2.1.1). In cases where scholars offer no justification, they are in line with the idea that democracy is indeterminate in terms of values. A democratic theory which is faithful to the idea of democracy is the privilege of political theorists (2.1.2).

2.1.1Philosophy, moral justification and democracy

Moral justification is the task of moral philosophers who overtly carry this label but is sometimes the fact of so-called “political philosophers”, who one could consider hidden moral philosophers. What I want to imply here is that political philosophy is a contradiction in terms especially with respect to the imperative of democracy (2.1.1.1). The so-called political philosophers conceal their moral stand. Their justification relies on the hegemonic moral of the time. They therefore proclaim merely one idea of truth among others. By contrast, moral philosophers who explicitly label themselves as such are most likely to defend a moral stand held by a minority. They are one voice within the democratic debate, which is not incompatible with the idea of democracy (2.1.1.2). But actually, at best, the philosophies that are the most able to deal intrinsically with my idea of democracy are utilitarianism or, better yet, pragmatism (2.1.1.3).

2.1.1.1“Political philosophy” is a contradiction in terms

By imposing an absolute norm, [philosophy] has crushed the plurality of perspectives thanks to which the world is a network of relations – that is, a ‘relative’ matter. (Enaudeau, 2007: 1029)

The idiom “political philosophy” is problematic because it “conceals a conflict between philosophy and politics and bears the threat of the sovereignty of one over the other” (Abensour, 2007: 955). As we have seen, politics is a decision about the non-predecided. It is not situated in the realm of truth but in the realm of opinions and decisions. By contrast, philosophy searches for certitudes, for truth. Politics and democracy are practices of immanence whereas philosophy is in search of transcendence and final truth. In that sense, philosophy is the denial of politics.

In his work Disagreement Rancière opposes real politics to the politics of the philosophers (Rancière, 1999). He argues that the politics of the philosophers is necessarily non-democratic. Either the philosopher states this fact openly, as in the case of Plato, or he thinks, as it is often the case today, that he is being even more democratic than real politics (Badiou, 1998: 129). The cave allegory of Plato is based on the postulate of an apolitical human condition in which human society should be codified with transcendental norms whose legitimacy is derived from philosophy which, in turn, leads to the establishment of a government of philosophers. For Michael Walzer, philosophers are doing creative work that raises the possibility of finding objective truths, “true meaning”, “right answers” (Walzer, 1981: 379). Walzer wonders what the standing of philosophers in a democratic society can be. Philosophers claim a certain authority for their ideas and conclusions, the authority of the philosopher over the non-qualified, which in our case is the demos.

But, as Walzer points out, “[p]hilosophers have no special rights in the political community” (Walzer, 1981: 397). Citing Wittgenstein, Walzer explains that there can be two forms of detachment for the philosopher. One is contemplative and analytic. The philosopher does not have any interest in changing the community whose ideas he/she studies (“Philosophy leaves everything as it is” Wittgenstein). The second, the one Walzer is concerned about, is heroic: the philosopher first withdraws from the world to then return, as in Plato’s myth of the cavern. His work precludes the decision of ordinary citizens. The heroic philosopher returns from his retreat with conclusions that are different from the conclusions of any actual democratic debate (Walzer, 1981: 389). This figure of the philosopher is that of a founder, a legislator or a judge (Walzer, 1981: 381). He is likely to think that politics must be the same as the truth he claims to know. He knows what ought to be done politically (Walzer, 1981: 383). But the demos that is supposed to rule in a democracy may think differently. There is a tension between democracy and philosophy as understood in this second form. In democratic thinking, a political decision is of course subject to criticism but it is not subject to authoritative correction in accordance with philosophical standards (Walzer, 1981: 385). Ronald Beiner criticises the political philosophers in the Anglo-Saxon world for engaging in the recommendation of policies which are a matter of “common deliberation among citizens” and not of “theoretical decision” (Beiner, 1992: 7). The problem in politics is not one of knowledge but one of interests that competes (Barber, 1988: 208). Politics is not about finding a cognitive consensus, which – as Benjamin Barber deplores – is too often the goal of German scholars (among which he cites Kant and Habermas), but about finding a solution to the collision of interests (Barber, 1988: 199 & 208).

Catherine Audard, in a forward to the French translation of a collection of Rawls’ articles, defends that the work of Rawls transforms the traditional concept of political philosophy, for the authority of “truth” or “knowledge” no longer exists (Audard, 1993: 15). She argues that Rawls is a post-Kantian thinker who does not rely on any transcendental ways of thinking. He repudiates the rationalist thinking of the Enlightenment and affirms the priority of politics over philosophy. The task of the philosopher is no longer to help grant legitimacy to the political authority by providing a normative discourse (Audard, 1993: 15). In her description of Rawls, Audard lists the attitudes scholars should be aiming for if they were concerned with democracy. Still, the portrait painted of Rawls by Audard is misleading. Rawls is indeed a Kantian rationalist thinker who provides a normative discourse that helps legitimise liberal government.

2.1.1.2Philosophers offer moral justification to the political debate

Moral philosophers work with deductive arguments. They identify moral premises, from which they deduce justification or not. They are concerned with finding the truth. Moral philosophers are hence one type of opinion-makers among others. They are concerned about what outcome politics should have. In other words, they are implicated in the political debate instead of standing above the debate. They can even become “engaged intellectuals” and play an active role within the political debate.

But in a post-metaphysical world, the value accorded to the moral conclusions coming from moral philosophers is low. Hence, moral philosophers who openly portray themselves as moral are mostly the ones whose opinions are often considered as marginal. That is why moral philosophy as a discipline has almost disappeared in France (Audard, 2002: 219).

By contrast, philosophers who offer justification without recognising that it is a moral justification can do so because their justification stands in accordance with the hegemonic moral discourse of the polity. They are so-called “political philosophers”, who are hidden moral philosophers. The hegemonic moral discourse is labelled “political philosophy” instead of being more appropriately labelled “moral philosophy”, a label reserved for minority discourses.

2.1.1.3Utilitarianism and mostly pragmatism are philosophies compatible with democracy

Mainstream liberal theories of civil disobedience, which mostly aim at justifying some acts of disobedience, were developed in a context of dissatisfaction with utilitarian thinking (Rawls, 1971: 3). Justification of civil disobedience can be based on higher law. This higher law can either be religious higher law or rational higher law. Justification can also be a utilitarian justification (Cohen, 1971: 105). The term “utilitarian” is used by Cohen in a generous way. He does stick to a definition that emphasises the aspects of ‘pleasure and pain’ of a specific calculus of goods and evils (Cohen, 1971: 120). The term utilitarian then means that justification is linked to the weighing of the consequences of the disobedient action, it can therefore only be ascertained a posteriori. The political debate takes place and decides whether the act of disobedience is justified or not. Utilitarian philosophy does not see itself as a substitute for the political outcome.

María José Falcón y Tella criticises utilitarian justification of civil disobedience and by doing so she shows her discontent towards democracy.

The utilitarian justification for civil disobedience does not now appeal to a higher law, as with natural law theory, […] but rather to the common good […]. Such can only be estimated a posteriori. (Falcón y Tella, 2004: 183-4)

[A] judgment which must in necessity be made in retrospect. […]. In the vulgar sense, this would signify that success is the determining criterion, retrospectively affirmed, for the utility or the functionality of the action: conversely, failure would be the mark, the distinctive sign, of the dysfunction or uselessness of the conduct being judged. (Falcón y Tella, 2004: 187)

Falcón y Tella criticises the fact that the utilitarian justification of civil disobedience does not appeal to a higher law but to the common good, that it is justified a posteriori in a case when it contributes to the common good of the whole. It is the proper characteristic of politics and of political decision not to be already written and it is the bias of liberalism and its emphasise on pre-established rights to dream of preventing political decisions by assuring results as logically being derived from established premises. She goes on criticising the fact that the concept of “common good” is not easily measurable, to which one can respond: nor is the concept of liberty. Both these concepts, common good and liberty, are subjectively or politically defined within a particular political community. Falcón y Tella also adheres to the classical scepticism towards letting people politically decide and fears the incompetence of individuals to make judgements, as they are blinded by their selfishness and their difficulties to consider interests others than their own, and that human knowledge is necessarily limited (Falcón y Tella, 2004: 185). She does not show great confidence in the demos to make political decisions but upholds a paternalist (or Plato-like) stance that rests on the assumption that philosophers know better.

But utilitarianism, even if interested in the actual common good, is still concerned with a certain conception of the good. Prosch suggests that:

[p]ragmatic philosophy finally freed Utilitarian thinking from the last vestiges of the ‘form of the good’ which still hung about it. (Prosch, 1967: 167)

Barber borrows from William James a definition of pragmatism as being “the attitude of looking away from first things, principles, ‘categories’, supposed necessities; and of looking towards last things, fruits, consequences, facts.” (Barber, 1988: 209). And indeed, a pragmatic stance seems in accordance with democratic thinking. It looks at the consequences, the political outcomes as well as at the a posteriori justification and the role of political disobedience. It does not offer any a priori justification.

[A] democrat who wishes to inform his faith with an adequate philosophy may find it hard not to become a pragmatist—if indeed he does not discover he is one already. (Prosch, 1967: 191).

2.1.2Political theory and democracy

Democracy is the very process of defining values and institutions and it is not the application of (pre-existing) values and institutions. Democracy is not grounded in foundational certitudes. It is a regime without foundation. Hence, democratic theory rejects the pretension of philosophy, which took from religious thinking the urge for finding, through “Reason”, some sort of foundational certitude. The conception of political philosophy as a search for foundations is not compatible with reflection on democracy. John Gray, following Michael Oakeshott, prefers the term “theorizing” to the one of “philosophy” as a characterisation of his own work (Gray, 1991: 200). Democratic theory can only be the work of political theorists. And political theory offers no justification.

Most writings on civil disobedience are philosophical works because most works on the subject were written in the fields of moral philosophy, legal philosophy and so-called political philosophy. The philosophical approach of these works is too ambitious, for they try to justify particular actions of political disobedience. A political theorist inevitably finds himself in an inferior position with respect to the (political/moral/legal) philosopher whose pretensions in terms of truth are too high. Political theory should be understood as an interpretation, mostly descriptive and critical, but not normative. It can be comparative and offer systematic readings but it offers no solution. Political theory has the ambition of developing heuristic capacities for understanding our political world, not of giving insights on the “proper” political decision, or in the case at stake on the justification or not of actions of political disobedience.

In the field of political theory, authors do not rely on deductive arguments, deducing the logical consequences from premises as is the case among liberal and analytical philosophers. Political theory, as Oakeshott argues, is a conversation. As Barber put it; “Philosophers like Rawls and Nozick join the conversation to be sure [...] in order to demonstrate, thanks to the irrefutable logical foundations they presume to discover for justice how most effectively to conclude conversation.” (Barber, 1976: 446).

[P]olitical philosophers and to some extent scientists effectively are political agents. (Honderich, 1994: 48)

Political theorists are still to some extent political agents, but “the ‘aristocratic’ nature of theory does not in any way undermine democracy within the sphere of praxis, since theory is not a necessary condition of responsible citizenship” (Beiner, 1992: 175). Yet political theorists are political agents with a privileged position in society. There should be a necessary self-restraint of the researcher in politics if he is concerned with democracy (not of the theologian nor of the moral philosopher and also not of the intellectuel engagé) or his ambitions over political life should be “chastened” (Gray, 1993: 41).

2.2Justification is the fact of the polity

Justification of a political act is something produced by politics not by cognition (experts and individual consciousness). Justification is a largely culturally accepted conception of the just. Hence, civil disobedience is justified if the interpretation of rights defended by the disobedients is adopted by the polity (2.1.1) and civic disobedience is justified if the claim is considered worth taking into account by the polity (2.1.2).

2.2.1Civil disobedience is justified if the interpretation of rights of the disobedients is adopted by the polity

It can only be defended that civil disobedience is justified if the interpretation of the rights defended is modified or if the claimed rights are recognised and adopted as positive Law by the polity. If claims made on the grounds of injustice are recognised as justified, it means that the polity eventually has an interpretation of morality that accepts the interpretation of the activists.

Constitutional value is not something that hovers above the judicial process and guides it; constitutional value […] is what emerges from the process. (Fish, 2001: 116)

Even if the principles or rights are laid down beforehand, they need an interpretation which is contextualised. The fact that civil disobedience refers to pre-established rights (pre-established juridically – either constitutionally or legislatively, or upper principles in the sense of supra-constitutional) does not mean that these rights have a clear interpretation, that they have an unambiguous consequence. The interpretation of these rights is also a posteriori politically established. “Politically” is here again understood in the broad sense for it could be established by the constitutional court for example, but it would nonetheless be considered as a political interpretation.

Principles or rights or a set of values do not by themselves, without a context, imply a logical issue. Liberty is a principle often referred to in cases of civil disobedience. But we have seen that taken as such this principle does not imply any practical consequences. It is the inscription in a political culture that gives it substance. In a liberal polity, liberty starts having a meaning when associated with individualism. The concept of individualism starts giving a direction in which liberty should be interpreted. Still, it is not enough for subsuming the “proper” interpretation in an actual case.

Justification is granted when the understanding of what is just has evolved in such a manner that the claim of the disobedients is recognised as justified in having breached the law in order to help implement this newly emerged acceptance of a value/right.

2.2.2Civic disobedience is justified if the claim is considered worth taking into account by the polity

As for civic disobedience, it is justified if the claim is recognised as the paternity of the political changes. Indeed as Carl Cohen explains, the justification of the disobedience is much conditioned by the effectiveness of the action (Cohen, 1971: 127). There is always the risk that it will be met with repression by the authorities or generate a popular discontent instead of the expected popular support; a popular support that would otherwise lead to pressure on the political authorities for a change of the policy incriminated.

It is also partially justified if not totally justified if the civic disobedients’ claim succeeded in putting its claim on the political agenda, whatever the political outcome. The fact that the polity is grasping the issue as a political issue, debating it, is already a victory for the disobedients, and partly justifies their action. They were right to raise the issue on the political agenda for it is a concern worth being debated and decided upon. From a private matter or a non-politicised issue, the action of civic disobedience succeeded in raising it as a public matter worthy of collective treatment. It is fully justified if as in the case of civil disobedience, the solution proposed by the disobedient is the one the polity finally adopted.

Conclusion of Section II

Democratic theory cannot assist with justification of actions of political disobedience, for it does not promote a conception of justice. It only defends on the one hand that justification of civil disobedience can only be given by the polity, for the values referred to by the disobedients are still to be interpreted and have no intrinsically univocal meaning and, on the other hand that, in accordance with a concern for democracy, justification of political disobedience should be given by the polity to let the political process decide. This second stand is not using the verb “should” as an obligation to be democratic but as an expectation if the polity is to be democratic. It is not a normative stand (what is just is that people decide). It is not defended here that a polity should be democratic, but that, if it is pretending to be democratic, then this would imply such and such logic. Douglas Lummis defends a link between the fact of democracy and the value of democracy. The fact is, he defends, that all power is generated by the people for indeed no one can be king unless a large number of people are convinced they are subjects and the day the subjects all decide they are not subjects anymore then there is no more king (Lummis, 1996: 40). Lummis moves from this fact to the value of democracy with a conception of justice that states that it is just to return things to their owners. This work does not follow him on this value statement. It is enough to presuppose the fact that power belongs to the masses or in the wording used in the previous chapter to presuppose the myth and/or reality of the revolution, of the masses not wanting to be subjects anymore. That the democratic decision could get rid of democracy or rather of the ideal of democracy is not the problem dealt with here. What is defended here is not democracy per se but rather the fact that under the democratic premise there is an inevitable undecidability of the political outcome. The democratic decision can get rid of “democracy”. But by the same token, should the “masses” want to re-install democracy or the ideal of democracy after having abolished it, they could politically do so, probably not through an institutionalised channel for the institution would reject the logic of democracy, but through non-institutionalised political channels. Democracy does not need to be protected, it needs to be largely wanted and practised. If it is not politically desired, then something else is or will be.61

Conclusion of Chapter IV

Liberal theory that pretends to speak with authority about justification for all democratic polities is a lure. It nonetheless benefits today from the hegemonic status of liberalism over the (academic and political) debate that makes believing in the unavoidability of its value statements easier. Justification of political disobedience is a contextual and political matter. Any theory of political disobedience that has the pretension of a general pertinence cannot be concerned with justification, for justification is circumstantial. Moreover, if the attempt comes from a researcher concerned with democracy, then he should be conscious of being a voice within the political debate. The attempt of the researcher to justify, if it should be attempted, should then take place in a particular polity or, if still concerned with a general application, under an overtly moral predicate, as a moral voice within the debate. The pretension of liberal theory to justify acts of civil disobedience is in opposition to the incertitude and the contingency of democracy and of politics. Democratic theory, on the contrary, cannot justify acts of political disobedience.



47It should be noted that, this time, solely acts of civil disobedience are supposed to be a priori justified and not acts of civic disobedience. Indeed, this kind of justification is part of the traditional theory of civil disobedience, and the traditional theory does not acknowledge civic disobedience.

48The central part of a democratic theory of political disobedience is still to come, concentrating on the role of this method of action (see next chapter) and not on the justification.

49The formulation in terms of rights helps implement the idea of neutrality. Indeed, many still accept the idea that rights, mostly private rights, are neutral elements, not reflecting a choice in terms of competing values.

50The second part of the second principle of Justice: “social and economic inequalities are to be arranged so that they are both [...] attached to positions and offices open to all.” (Rawls, 1971: 264).

51By the same token, the blurred frontier between moral judgement and constitutional judgement is claimed and vindicated by Dworkin.

52Regarding the category this work would be listed under by Falcón y Tella, one can think of utilitarianism.

53That revenue laws are not moral or immoral is a debatable question.

54My emphasis.

55Lüth, BVerfGE 7, 198 (1958).

56“1. Each person is to have an equal right to the most extensive total system of equal basic liberties compatible with a similar system of liberty for all. 2. Social and economic inequalities are to be arranged so that they are both: a) To the greatest benefit of the least advantaged, ... and b) Attached to offices and positions open to all under conditions of fair equality of opportunity.” (Rawls, 1971: 302)

57The opposition made here between normative and non-normative conceptions of democracy can resonate with the debate formulated in terms of formal or procedural democracy versus substantial democracy. The former, formal/procedural democracy, would be solely concerned with which rules and which institutional settings could allow the political decision to be met in a democratic manner, whatever the outcome of these political decisions should be. The latter, the substantive democracy model, is openly normative and defends that democracy is as such the realisation of specific values. In general nonetheless, the first posture slips towards the second, for there is a minimum of substantive values underlying the formal procedure. Indeed, as Michael Walzer writes, the distribution of power, which is a substantive matter, is a concern of proceduralism (Walzer, 1981: 386). This formulation of the debate is not that pertinent. The formal/procedural approach puts too much emphasis on the procedure as being the core of the realisation of democracy. We will see in the next chapter how the procedure is also an object of democratic debate and decision. It is not an established prerequisite that allows democratic decisions to come to being, the institutional setting is also uncertain and open to democratic questioning and (re)invention. Moreover, the non-normative stand defended here should help open the door to more debates on values within a polity unlike the model of formal/procedural democracy that intends to neutralise the political debate as much as possible, in accordance with the so-called neutralist approach criticised above.

58The fundamental rights are chosen according to Rawls and given according to John Locke.

59“Un peuple a toujours le droit de revoir, de réformer et de changer sa Constitution. Une génération ne peut assujettir à ses lois les générations futures.”

60My emphasis.

61By the same token, the pretension of exporting democracy is misconceived. At best, you can export the idea of democracy. But the authoritative establishment of democratically inspired mechanisms from the outside or from above is not a guarantee for ending up with a democracy. Democracy needs to be established and practised by the concerned people.


Chapter V–  Role of Political Disobedience- Limiting Democracy versus Promoting Democracy

A theory of political disobedience is traditionally composed of a definition, the justification and in some cases (Bedau, Rawls) of considerations on the role of such a method of action in a polity.

The consideration on the role does not deal with the content of the claim leading to an action of political disobedience but more generally with the method of action, whatever the claim underlying the disobedient action is. The problem with most authors is that they fail to distinguish the difference between justification and the role of political disobedience, which Bedau and Rawls have accurately distinguished. They still work under the exigencies of justification whereas it seems they are more concerned about the role of political disobedience.

This is the case for example with William Smith who, inspired by Habermas, detects two kinds of justification of political disobedience (Smith, 2008). The innovative form intuitively pointed out by Habermas and according to Smith insufficiently developed is justification on procedural grounds and not on normative ground as in the case of liberal theory. Smith attempts to give theoretical consistence to the intuition of Habermas that he shares. Civil disobedience is justified, so he claims, when the deliberative procedure leading to the decision was inexistent or considered to have been biased (Smith, 2008: 79). There is therefore a need to re-discuss the issue on the fairest ground. When deliberative democracy has failed, there is a need for putting the issue to deliberation again. Civil disobedience can be justified in pushing towards this new deliberation. But this position is weak, for the deliberative democracy can never be fully deliberative, i.e. be all-inclusive, without any kind of power involved, with perfect information. Hence, disobedience would be constantly justified. Therefore, the contribution of Smith can be reinterpreted as an interesting insight on the role of disobedience that can happen when decision-making is considered insufficiently democratic, but not as a justification per se.

To return to Rawls, in his theory, he explained the role of civil disobedience “within a constitutional system” (Rawls, 1971: 363). Hence he considers the role of civil disobedience in the context of a proper constitutional liberal polity, that is, in the implementation of liberal values. Here too62 Bedau and Rawls depart from one another for Bedau conceives political disobedience as a participative means, therefore having the imperative of democracy in mind:

civil disobedience would vastly improve the quality of individual participation in public affairs and perhaps accelerate the painfully slow and uncertain advance in the concern of governments for the aspiration of mankind. (Bedau, 1961: 665)

Contrary to Rawls’ concern about the constitutional system and closer to Bedau’s statement, here it is the role of political disobedience in a democratic polity, or rather in a polity that aims at being democratic, that will be analysed. Practically, this means that it is not the imperative of liberalism (defending liberal rights against the State) that will guide the explanation of the role of political disobedience, but the imperative of democracy (promoting politics). The role of political disobedience is conceived here as promoting democracy per se rather than defending liberal values.

Liberal theory considers democracy as a mean to implement liberal values. Democracy is then understood as a settled institutional arrangement. But this constitutional arrangement is suspected to possibly infringe liberal values. All the energy should then be concentrated to prevent this infringement from happening. That is, if civil disobedience were supposed to play a role. On the contrary, democratic theory considers democracy as an end in itself, and in the making. Political disobedience is hence considered a method that among others pushes towards more democratisation.

The first section exposes what the role of civil disobedience is according to liberal theory. Civil disobedience defends liberal values against what the liberal thinkers consider an already satisfactory democratic polity (I). The second section develops the role of political disobedience according to democratic theory, which is to promote democracy, for democracy is perpetual in the making (II).

IThe limited role of civil disobedience in liberal theory: Defending liberal values infringed by the political authority

We will first see how liberal theories of democracy conceive democracy restrictively (1) and secondly how the role of civil disobedience is consequently thought of as a protection against this kind of democracy (2).

1Liberal theories of democracy consider democracy restrictively as a tool to implement liberal values

Liberal theory has an emaciated conception of democracy and “displays much greater sophistication about democracy’s limits than about democracy itself” (Markovits, 2005: 1903). Liberal theory has developed its own understanding of democracy that can be labelled the “liberal theory of democracy”.63 Dworkin for example distinguishes a specific “constitutional conception of democracy” (Dworkin, 1999: 17), which can be considered synonymous with the liberal theory of democracy.

Liberal theory sees democracy first and foremost as a protective device for guaranteeing liberal values. There may be many liberal theories of democracy, for the liberal literature on the issue is well developed, there are nonetheless common features to be found in all these theories. They mostly share an instrumental understanding of democracy, a technical understanding of democracy and a restrictive understanding of democracy. The instrumental understanding considers democracy as a tool, an institutional tool, whose task is to promote liberal values. Democracy is a form of government (Parekh, 1992: 165), a formal method of government, a set of institutions to secure control over the public decision-making process (Beetham, 1992: 42). In respect of technicality, liberal theories are influenced by the Anglo-American or analytic traditions that, contrary to continental theories, are characterised by the intensive investigation of narrower or more technical problems (Bellamy and Castiglione, 1997). Finally, the liberal theory of democracy is concerned with the promotion of a limited government, may it be considered democratic. In the traditional version of liberalism, this government is limited by the division of tasks among different agencies, representative or not; and in a more contemporary version of liberalism, it is limited by superior values that is to say that even democratically adopted laws and policies can be effectively limited. The liberal values are a prerequisite, are not to be debated politically and cannot be decided upon by the demos.

[T]he dominant American democratic tradition has been not merely a mechanistic but an ethical one. In other words, it is impossible […] to read the ‘founding fathers’ […] without seeing that for them democracy is ultimately the rule of ‘tolerance’, ‘justice’ , and ‘brotherhood’, and that mere electoral government is regarded as only a means toward that end and a means concerning which they were always somewhat skeptical. (Wright, 1951: 152)

The liberal theories of democracy are ethically charged. Democracy is considered as the best system so far to implement liberal values. The task of the government, preferably of democratic nature, is to protect these liberal values. But if another institutional arrangement than the democratic one could best defend liberal values, it would be adopted to the detriment of democracy. The democratic process, according to the liberal view, has no independent value but merely serves the promotion of these values. Liberal values come first and give the democratic government its moral foundation.

The problem liberal theories of democracy are facing is that the so-called democratic government does not necessarily choose the right values. Indeed, a “democratic government” can adopt liberal values, but it can equally adopt different kinds of values, like socialist values (Bobbio, 2005). A democratic decision does not necessarily issue liberal policies. The core concern of liberal theory is then how to secure the outcome of the political process.

One can then wonder with Jonathan Wolff:

why bother asking the voter for a view? If we want just and efficient legislation, should we not simply ask philosophers and social scientists, and ignore the views of the majority? It is this, then, that leads to the thought that the apparent logic of Rawls’s system enfeebles the political: that the ultimate principles of the just society are worked out from the Original Position and there is nothing left for the electorate to do. (Wolff, 2001: 356)

Rawls’ claim is that the purpose of democracy is to arrive at just legislation. Well if it is so, why should this be done well in a democracy? A highly trained and intelligent elite, Plato’s Philosopher Kings, or their contemporary successors, the constitutional judges could do a better job. The best way to achieve just legislation seems to leave decisions to specific groups of people, whose deference to liberal values is ascertained. Why ask ordinary citizens for their approbation? Why should such a system lead to better legislation?

For Wolff, it is one of the articles of faith of modern society that a society is deficient if its legislators are not democratically elected (Wolff, 2001: 356). Yet when we come to try to explain why such a system should lead to better legislation we have rather little to say. According to Wolff there are two types of answers: one type of defence argues that there is something about democracy which leads it to produce decisions of particularly good quality. We may call this the “instrumental” defence of democracy. Democracy is the best instrument for achieving the type of (liberal) outcomes we desire. The other type of defence can be called the “intrinsic” defence of democracy: giving each individual a vote in the election of its representative is a way of respecting the liberty and equality of all citizens. That is a possible liberal answer, in terms of individual rights, liberty and equality.

To sum up, in a liberal theory of democracy, the reason for promoting democracy or rather some kind of democratic devices is either that it is considered as the best way to promote liberal values (in a situation to choose, individuals would inevitably or most certainly choose liberal values) or/and it is a normative stand: democracy is a good in itself (democracy understood as the embodiment of individual liberty and equality).

A third reason as Manin underlines, a more pragmatic one, is that consent through election is an effective way of generating a sense of obligation among the people (Manin, 1996: 86). Election helps construct legitimacy for the representatives’ decisions. The important element here is not so much that the people decide but that they approve and support.

Yet, also considered as the best way to promote liberal values, liberal theory has developed watchdogs to secure the proper decisions. In order to reach this goal of implementing liberal values, the institutional tool, named democracy, should limit the power of the demos. Liberal theories of democracy understand democracy as a set of institutional tools to limit political power. These institutional tools are the filter of representativeness (1.1), which, for it has undergone a growing democratisation, is now secured by a second filter, the constitutionalisation of politics (1.2). Finally, one can assert that so-called constitutional democracies are limited democracies (1.3).

1.1 First filter: representativeness, nonetheless progressively democratising itself

The amalgamation of representative government and democracy is new in history. Today, representative democracy is perceived as a pleonasm but it used to be an oxymoron (Rancière, 2005: 61). Bernard Manin shows in his book The Principles of Representative Government, how what is today called representative democracy originated in an institutional project that was not considered a form of democracy (Manin, 1996: 1). In the Athenian conception of democracy, the selection of executive agents and judges should be a random matter and not be a matter of representation. Any citizen could perform these tasks and there should be frequent rotation so that citizens were alternatively governed and governing. There was no idea of representing but of alternatively performing the public office. But by the time of the English, American and French Revolutions, the election, the aristocratic mode of selection, which stands for representation, won over the idea of selecting citizens to hold office by lot, the democratic mode of selection. Actually, the appointment of representatives by election that was retained by the liberals at the beginning of the modern era owed much to the feudal system (Manin, 1996: 90). For example, the French Etats généraux (Estates-General) as well as the German Landstände (Assemblies of Estates) were of elected nature.

The idea of representatives is modern: it comes to us from feudal government in which the human race is degraded and the name of man dishonoured. In the old republics, and even in monarchies, the people never had representatives. (Rousseau, 1992: 123)

By the time of the French and the American Revolutions, representation was still considered to be the opposite of democracy. Building on Aristotle’s association of election with aristocracy, Montesquieu and Rousseau went on defending the association of election to an aristocratic mode of government. For Rousseau, the legislative power rests directly in the hand of the people, hence the absence of selection. In contrast, executive power is the fact of a government, which is composed of selected members, and in order to respect the principle of democracy, this selection should be done by lot (Rousseau,1992: 123). Hence, Rousseau condemned political representation. His disciples, though democrats, accepted representation only on the condition that it represented no partial (geographical, corporatist) interests but the interests of the nation as a whole. The kind of delegation is important here. One can distinguish the imperative mandates, which are the ones Rousseau finally accepted in his work Consideration on the Government of Poland and on its proposed Reformation. His elected representatives are not “representatives” in the liberal sense, they have no independent political authority (Pateman, 1979: 152). They can act on behalf of the citizens but they cannot decide for them. In contrast, the American founding fathers banned imperative mandates in accordance with their distrust of the masses. The absence of imperative mandates or discretionary recall gives representatives a degree of independence from the citizens. This independence distinguishes representation from popular rule, however indirect (Manin, 1996: 237). The liberal conception of the representative mandate considers that any representative as soon as he is elected has the power to act until the next election with no possible opposition in-between the two elections. The people gave him, through the election, the full and unconditional power to act on their behalf. It acts like a transfer of sovereignty.

The American founding fathers explicitly chose the representative elective system in order to avoid democracy, for the American Revolution was a liberal revolution not a democratic revolution. It aimed at adopting a republican system in opposition to a monarchic regime and to democracy. The American founding fathers, and Madison in particular, sought in the representation system a way for the elite to govern in the name of the people but without letting the power go to the masses, who were considered the great danger. The American founding fathers were liberal antidemocrats. Madison, for example, deeply feared the masses and the factions. He used the term republic as a synonym for representative system. In The 10th Federalist Paper he distinguishes between a republic and a democracy: in the democracy the people rule and in the republic it is the representatives:

The two great points of difference between a democracy and a republic are: first, the delegation of the government, in the latter, to a small number of citizens elected by the rest; secondly, the greater number of citizens, and greater sphere of country, over which the latter may be extended. The effect of the first difference is, on the one hand, to refine and enlarge the public views, by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country, and whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial considerations. Under such a regulation, it may well happen that the public voice, pronounced by the representatives of the people, will be more consonant to the public good than if pronounced by the people themselves, convened for the purpose. (Madison, 1787)

The founding fathers did not hide their confidence in the key role of the owner. The choice for representative democracy was not only a question of size but was mostly a defiance of the people and based on the conviction that representatives elected from men of proven wisdom would be better able to judge the common interest than the citizens themselves. James Madison explained that “the danger of oppression” in a democracy came from “the majority of the community” (Madison, 1787). This is the direct consequence of the contempt for the people, the “masses”, felt by oligarchic groups, to which Hamilton and Madison belonged. Their fear was that the rich would be plundered, therefore they envisaged a constitution designed to protect this minority (Wright, 1951: 152). Hayek in the twentieth century was not implying anything else when he envisaged his assembly of accomplished notaries to legislate (Hayek, 1982: 113). He returned to the fundamentals of the founding fathers.

Actually, the innovative idea retained by the French and American revolutionaries is that the selection method of the representative should be non-hereditary (Manin, 1996: 91). The opposition between hereditary and non-hereditary was decisive by that time, the French getting rid of the aristocracy and the Americans clearly rejecting the monarchic system of their former coloniser, Britain.

The socialist tradition has long denounced representative democracy for symbolising class exploitation. The end of the influence of socialist theory does not entirely remove this kind of critical thought, reformulated in less socialist terms, and rather in so-called “populist” terms. To state that the representative assembly is a liberal institution does not necessarily mean that the road to democracy is conditioned by its removal. The representative assembly can be democratised, as has already partially occurred. Indeed, it underwent a first wave of democratisation when suffrage was extended first to all adult men throughout the 19th century and then to women by the first half of the 20th century. The non-democratic character of representative government of the modern assemblies was supposed to lie in the restricted electoral franchise. Gradually this restricted character has disappeared, making these assemblies more acceptable to democrats. But other provisions still render elected assemblies not fully democratic (Manin, 1996: 95). Indeed, if the representative body is to function as a political arena reflecting sensibilities of society in miniature, the mode of election and not only the electoral basis is of paramount importance. The more an electoral system relies on the majority electoral system or the proportional electoral system has great consequences for the representation or non-representation of different sensibilities. But these elective conditions could be complemented with means to reduce the influence of inequality of wealth and status on the vote and on political decisions. To moderate the political impact of these inequalities would help further democratise this historically liberal institution.

[O]n the one side by limiting the scope that wealth gives to individuals and powerful corporations to purchase political influence through ownership of the media, sponsoring or ‘retaining’ elected representatives, or financing election campaigns; on the other, by improving access to the policy process of the socially marginalized and those who represent them. (Beetham, 1992: 48)

Representative democracy is a mixed form. It was originally founded on “natural” elites and was progressively transformed through democratic fights. Universal suffrage is a mixed form: born from oligarchy, it was hijacked by democratic fights and continuously reconquered by the oligarchy that proposes its candidates and its decisions to the choice of the electoral franchise (Rancière, 2005: 61).

Because the representative system has partially democratised itself, liberal thinking has developed another tool to protect the decision of the partially democratised body of representatives, which is constitutional justice. It is the passage from so-called parliamentary sovereignty or parliamentary supremacy to constitutional supremacy.

1.2Second filter: the growing power of constitutional judges

Today, democracy has often come to be identified with constitutionalism. A constitutional regime, that is to say a polity in which the last word belongs to the constitutional court, is today the liberal ideal of democracy. Constitutional liberalism is almost a pleonasm (Saint-Bonnet, 2006: 15), for constitutionalism is the tool of liberalism to secure the proper political decision whereas constitutional democracy is almost an oxymoron, constitutionalism being an attempt at limiting the kratos of the demos.

From its beginnings in the seventeenth century to the present day, liberalism has attempted to institutionally circumscribe the exercise of power. We have just seen how representation, as envisaged by the founding fathers, was a way to avoid implementing democracy, by establishing a filter and by giving the political decision to a limited elite of wise men who were supposed to act for the good of the people. But the representative institution has been democratised and came to be representative of more factions of the population (young, poor, females, blacks …). A second filter has hence been developed against the decisions of these representatives: even more restrictive in terms of number: constitutional justice. The nineteenth century scepticism towards the universal franchise can be considered as the ancestor of today’s control of constitutionality. Indeed, the idea is to have a few enlightened wise men (and sometimes also women) with the possibility to overcome the political decision. It should be noted that this second filter appeared institutionally very early in the American history (1803),64 only a dozen year after the first filter was established. The first filter, progressively democratising itself, lasted longer in Europe, which started experiencing the switching of the last word from the representative parliament to constitutional justice mostly after the Second World War.

Two types of constitutionalism can be distinguished. First, what we can call “traditional constitutionalism” relates to the restriction and balancing of the exercise of power, in accordance with a traditional understanding of the constitution, which is a text organising the political institutions. It establishes who is allowed to do what in order to circumscribe the exercise of power. A Supreme or Constitutional Court may be required to watch over the proper application of these procedural rules, but it has not always been the case. It has existed parallel to parliamentary supremacy or representative democracy.

Secondly, and most importantly, what can be called “contemporary constitutionalism” refers to a substantive circumscribing of the exercise of power. This is the second filter. What has changed is the understanding of what a constitution should be. It has gone from being solely procedural to also being normative. More and more, the constitution has come to embody enforceable pre-political higher norms (fundamental rights) that set limits to political action (Bellamy and Castiglione, 1997: 602). In the same vein, the idea of constitutionalism has changed. While in its traditional understanding it meant limiting the exercise of power solely through procedures, “contemporary constitutionalism” also imposes normative limits. Hence political action is not only limited procedurally by the separation of powers, but also normatively, i.e. in its very content. In other words, the rule of law now trumps the rule of men. Liberal thinkers believe that proclaimed rights can be “removed from the constraints of political power” (Hirschl, 2006: 725-6). But as Kirkpatrick puts it, the rule of law is never exempt from the intervention of men:

[I]t is harder to eliminate people from the rule of law […]. Arguing that the rule of law should trump leaves open a large question: Who should decide what the rule of law means? Law not being self-acting, it needs people for its construction, interpretation, and execution. This fact surreptitiously opens a back door to the rule of the people. (Kirkpatrick, 2008: 10)

In fact, it should rather be argued that the back door is opened only to the very limited number of people who are the constitutional judges. What is referred to as constitutional review is a process of interpreting or invalidating policies and laws in accordance with the constitution. Alec Stone Sweet has identified the core problem of such a review, which is the “dictates of the constitution—as interpreted by constitutional courts” (Sweet, 2000: 1); the most important element here being the interpretation. What characterises contemporary constitutionalism (for the past two centuries in the United States and more recently in many other parts of the world) is the fact that constitutional justice dominates the other branches of power. This more consistent conception of constitutionalism is limiting political possibilities by removing core political decisions from the political agenda and by placing them securely in the hands of a constitution and more accurately of its interpreters, the constitutional judges. This constitutional supremacy has been central to American polity since the famous Marbury versus Madison judgement of the US Supreme Court in 1803. It developed in Western Europe after the Second World War65 and more recently in the 1990s in Eastern Europe. It is now spreading quickly across the globe (Hirschl, 2006: 721). But even in the United States, where it is has long been characteristic of the culture as Tocqueville already saw it in the nineteenth century, the rights “revolution” (Glendon, 1991: 4) of the 1950-60s with the civil rights movement (therefore closely link to our theme of civil disobedience) transformed the role of the courts and judges. The possibility of judicial review that existed since the beginning of the nineteenth century came to be plainly exploited under the presidency of Judge Warren over the 1970s American Supreme Court.

There are historical and conceptual legitimising discourses of “constitutional democracy”. One historical reading of the imperatives of establishing constitutional justice is based on the atrocities perpetrated by Nazi Germany. After World War II, the main solution developed in European countries that had been defeated to avoid the “Waterloo of parliamentary democracy” of 1933 (Badinter, 2004: 98) and the coming to power of a new Nazi-like regime was to protect certain principles from political intervention, even if this political intervention is labelled democratic. This was to be seen in the development of constitutional lists of rights, of constitutional courts to have those rights respected in defeated countries like Italy and Germany and of international declarations of rights. The myth of Weimar’s “positivism” or of the failure of parliamentary supremacy that sustained constitutional justice after World War II is a post-war concoction, both absolving jurists for applying the Nazi laws (Mandel, 1998: 261) and legitimising the establishment of constitutional supremacy over parliament supremacy.

The Weimar Constitution has played a key negative role in German Constitutional politics since the fall of the Nazi regime. The founders of the 1949 West German Basic Law made a conscious attempt to avoid the ‘mistakes’ of Weimar by limiting the role of plebiscites, restricting the power of the president, eliminating the ability of the parliament to paralyze the government, and asserting the primacy of the basic rights over both legislative and executive power. (Caldwell, 1997: 1)

In fact, as Michael Mandel shows, if anything, the problem with the Weimar Republic was an excess of constitutionalism or even judicial review by lower courts, not too little of it. The judges in the 1920s had no problem censuring the progressive legislation adopted by social democrats, but they did not feel the need to censure the Nazi decrees in the 1930s (Mandel, 1998: 259-60). It is the conservative stand of the legal actors, among whom the judges were responsible for applying and therefore interpreting the law, that should have been blamed. But instead, these corrupted lawyers were given even more power after World War II. Surprisingly, confidence in the legal interpreters is considered protection against the return of barbarism.

Another legitimising discourse defends that the judiciary is where democracy is practiced in its most glorious form. The openness of judicial proceedings is more democratic than the secret bargaining of interest groups (Scheingold, 1974). Or Robert Badinter praises:

A society characterized by discussion and democratic controversy – the very basis of democracy – finds its basic (but not only) expression in the judiciary’s procedures. […] The judicial forum is the most favourable spot, the best place, for an organized debate. […] [A] ‘deliberative democracy’, a ‘democracy of discussion’, finds in the judiciary a privileged forum. (Badinter, 2004: 97).

French lawyers tend to be overwhelmed by the only nascent constitutional justice in the French polity which promises to give them growing power like their foreign (German, American) counterparts. Robert Badinter, cited above, a former president of the French Constitutional Council, is one of them.

Another conceptual legitimising discourse offered by liberal theory is that constitutional judgements are not “decisions” but solely logical outcomes, judicial solutions, in a syllogistic move, hence they are not an infringement of democracy. It is argued that there are some constitutional rights that are uncontroversial and from which one can deduce the “correct” interpretation.

All in all, “constitutional democracy” is a liberal tool that puts the power of last resort in the hands of judges, or solely constitutional judges. The relatively insulated judicial institutions are transformed into major political actors, without being recognised as such.

1.3A “constitutional democracy” is a limited democracy

Unquestionable authority [of judicial supremacy] is at its core an antidemocratic idea. (Burt, 1992: 374)

This “constitutional democracy” as it is commonly named is in fact an aristocratic polity (ruled by the best) or a technocracy (ruled by the most competent). It is a limited democracy or one can almost defend, as Robert Burt does, that it is antidemocratic.

This constitutional model, based on the protection of fundamental rights by an upper court, is nonetheless highly defended by some supporters of democracy. Contrary to those who overtly despise the masses and consider that only an informed elite knows what is best, the “democratic” supporters of this model have confidence in the outcome of the constitutional judgement. But these judgements do not necessarily have the progressive character that these supporters of fundamental rights are hoping for. On the contrary, these judgements tend to preserve the interest of an elite and disserve the causes these partisans were hoping to be fostered.

In fact, the demands for fundamental rights have as much to do with economic organisation as with political organisation if not more (Kolacinski, 2003: 126). Beces-Barba in his historical reconstruction of human rights does not say anything else (Peces-Barba, 2004). According to his lecture, the starting point of fundamental rights is the impossibility of the bourgeoisie to develop its ambition within a closed political system, the absolute monarchy (Peces-Barba, 2004:126). Under the monarchy, the political elite tended to be the economic elite, owning the money, the means of production and the land, therefore the bourgeoisie fought to gain economic and political power altogether against this elite. The first fight for human rights can be analysed as a fight for the right to do business and to make money. Peces-Barba then maintains that when religion also became an obstacle to the development of commerce, the first philosophic formulations of fundamental rights to defend tolerance and to limit absolute power appeared (Peces-Barba, 2004: 129). The religious wars that continuously shook Europe had an economic downside for they were bad for the exercise of commerce. Religious peace was also to be praised in economic terms, allowing business to develop. As Adam Smith suggested, war is also a waste of money (Smith, 1776: 1044). 66

Along this line of thinking, Hirschl explains how today judicial empowerment through constitutionalisation is a form of self-interested “hegemonic preservation” of economic, political and judicial elites (Hirschl, 2004: 11).

[J]udicial empowerment through constitutionalization is best understood as the product of a strategic interplay between three key groups: threatened political elites, who seek to preserve or enhance their political hegemony by insulating policy making in general, and their policy references in particular, from the vicissitudes of democratic politics whiles they profess to support democracy; economic elites, […] and judicial elites and national high courts, which seeks to enhance their political influence […] The constitutionalization of rights is therefore often not a reflection of a genuinely progressive revolution in a polity; rather it is evidence that the rhetoric of rights and judicial review has been appropriated by threatened elites to bolster their own position in the polity. (Hirschl, 2004: 12)

[W]hen facing possible threats to their policy preferences in majoritarian decision-making arenas (such as growing influence on the part of historically disenfranchised or underrepresented groups and interests in democratically elected policy-making bodies), elites who possess disproportionate access to, and influence over, the legal arena may initiate a constitutional entrenchment of rights in order to transfer power to supreme or constitutional courts. (Hirschl, 2004: 44)

These elites identified by Hirschl, while professing support for democracy, do in fact insulate policy-making from the danger of democratic policies. Behind the pretension of objectivity and neutrality of constitutional justice, there are contextual interests. According to the contemporary reading of Hirschl, it is because the interests of a dominant group should be secured in case this group were to lose its dominant position that these very rights are constitutionalised and defended. The growing pluralism constituting modern societies endangers established groups in society and is leading to a growing recourse to constitutional justice. As a matter of fact, in countries where hegemonic elites observe the rise of competing groups, groups who do not share their fundamental values and world views, the hegemonic elites seek to entrench their fundamental values above the political decision, with an evident distrust of democracy. By the same token, John Ely argues that there is a

‘systematic bias in […] [the] choice of fundamental values of the upper-middle, professional class’ which constitute the reasoning class […]. Thus the list of values the Court and the commentators have tended to enshrine as fundamental […] [includes] freedom of expression, of association, education, academic freedom, the privacy of the home, personal autonomy […]. But watch fundamental rights theorists start edging towards the door when someone mentions jobs, food, or housing: these are important, sure, but are not fundamental. (Ely, 1980: 59)

Egalitarian liberalism, still being a form of liberalism, is aware that the defence of liberty is a defence of the privileges of people with the wealth and status needed to make effective use of liberty. The Rawlsian theory of justice is trying to take into account the class bias of liberalism and fit equality into liberalism. Rawls claims that the best version of liberalism is more egalitarian and inclusive than traditionally thought. But the practice of many constitutional courts shows how the protection of economical elites is working properly. Ran Hirschl, who challenged “the prevalent, but unexamined, assumption that constitutions have a significant and positive impact on the de facto status of rights and liberties” (Hirschl, 2000: 1061), analysed the constitutional jurisprudence of Canada, New Zealand and Israel to determine to what extent a “negative” or “non-interventionist” conception of rights is upheld by the three national high courts, at the expense of a more “positive” conception of rights. Courts and judges do not seem to accept the three generations of rights. From his study, “negative” rights litigation was more prone to be heard in supreme courts than “positive” or collective rights, and the success rate of the “negative” rights is also higher (Hirschl, 2000: 1073). 67 Hirschl therefore detected a clear common tendency to adopt a narrow conception of rights, emphasising Lockean individualism and the anti-statist aspects of constitutional rights. Despite the open-ended wording of the constitutional catalogues of rights in Canada, New Zealand and Israel, the national high courts of all three countries tend to conceptualise the purpose of rights as protecting the private sphere (human and economic) from interference by the “collective” (often understood as the State and its regulatory institutions). National high courts in these countries thus tend to regard State regulation as a threat to human liberty and equality, and more so than the potentially oppressive and exploitative social relations and institutions of the so-called “private” sector (Hirschl, 2000: 1095).

Such judicial interpretation depends to a large extent on the ideological atmosphere, as well on the economic and social conditions within which they operate. While the wording of bills of rights is deliberately open-ended, their interpretation in present-day capitalist democracies often reflects and promotes ideological processes that limit the range of meanings that are likely to be attributed to them by policy-makers. This selective interpretation thus stands in sharp contrast to the more common optimistic view that sees bills of rights as enduring shields against ‘volatile’ temporary changes in the social and economic meta-narratives that surround them. (Hirschl, 2000: 1096)

Finally, there is a kind of complicity of the representatives in letting the courts decide over sensitive political issues. Political representatives are often eager to let courts decide over controversial issues that have high political costs in terms of re-election. They then refuse to bear the responsibility of a decision by invoking the authority of upper rights. But democracy is about the responsibility to decide, not about making decisions disappear under the mask of a logical solution derived from pre-established rational principles. And democracy does not mean that the people are blessed with kind liberal rulers, it means that they rule themselves (Lummis, 1996: 16). Constitutional judges can indeed be kind rulers.

2Civil disobedience according to liberal theory is a mean to limit the democratic authority understood restrictively as majority decision of the representatives

For liberal theory, the basis for democracy is located in the principle of rights. Civil disobedience tests the degree of liberality of the State, how it is taking rights seriously. It is a response to the transgressions, by the majority, of individual or minority rights (Cohen, 1997). Hence, according to liberal theory, civil disobedience is a means to protect minorities against the “tyranny of the majority”, a concept that derives from the limited understanding of democracy developed by liberal theory (2.1). And civil disobedience is an attempt at provoking a juridical judgement in accordance with the disobedients’ claim, against the political decision (2.2).

2.1The “tyranny of the majority”

As Michael Mandel points out, as long as representative political institutions were kept safely in the hands of the established social circles, parliamentary sovereignty was praised by politicians and constitutional theorists alike as the most sacred of democratic values. As political representatives of the established interests started to lose control over these institutions, they started worrying about the “tyranny of the majority” (Mandel, 1998: 252). But tyranny can occur within any decision process. It is also true of courts that can decide tyrannically as well. Hence, the question is to wonder if the fact of tyranny being imposed by a majority aggravates this tyranny. Jeremy Waldron considers that “the majoritarian aspect actually mitigates the tyranny, because it indicates that there was at least one non-tyrannical thing about the decision: it was not made in a way that tyrannically excluded certain people from participation as equal” (Waldron, 2006: 1396), whereas the tyranny that can be performed by a court is even more tyrannical for it is performed through massive exclusion of people who, in their great majority, are denied participation in the decision-making.

The majority is to be understood mainly as the majority of the legislative representatives (2.1.1) when in fact the policy(ies) that provoke(s) acts of disobedience are often actions of the executive branch of government (2.1.2).

2.1.1The majority of the representatives

Civil disobedience is

one of the stabilizing devices of a constitutional system. […]. Along with such things as free and regular elections and an independent judiciary empowered to interpret the constitution (not necessarily written), civil disobedience used with due restraint and sound judgement helps to maintain and strengthen just institutions. (Rawls, 1971: 383)

The institution Rawls is thinking of is the legislative. Elections can help remove the representatives sitting in parliament, an independent judiciary can control what the legislative decides upon and finally civil disobedience can help in this task of controlling the legislative.

As justly underlined by Wolff, a representative democracy implies two types of voting. First of all, ordinary citizens vote for members to represent them in the parliamentary chamber, and secondly, these elected representatives vote to make laws (Wolff, 2001: 354). At the level of the election of the representatives by the citizens, no voting system reproduces a proper majority system. As Alexander Bickel concedes, the existing legislative procedures do not perfectly represent the popular or the majority will (Bickel, 1986: 16-7). Proper majority decision-making hence takes place at the level of the representative institution; it is majority decision-making within a legislative body.

Civil disobedience is seen as a response to violations of justice of individual or minority rights by this majority of representatives. Law has a binding character if the correct procedures of majority rule in a representative political system have been followed. Majority rule is nonetheless limited by liberal principles (to avoid the “tyranny of the majority”). Civil disobedience plays a role in the case where the majority of representatives violate the conception of justice of the community. The majority makes a mistake which involves violations of individual rights. The historical cases on which the theory of civil disobedience was developed are cases that defended fundamental rights against majority decisions. The American civil rights movement is the best example and the most famous civil disobedience movement having inspired the doctrinal debate. The civil rights movement defended the right of a black minority to equal treatment against a white majority, or rather an almost entirely white body of representatives,68 which was denying the black minority these rights.

According to liberal theory, the principle of democratic legitimacy is entirely comprised in the institutional system. Nonetheless in extreme case, civil disobedience is envisaged. Indeed, the paragraphs on civil disobedience in A Theory of Justice come at the end of the second part of the book dedicated to the institutions. It is the limit case when the institutions are not working properly.

2.1.2The growing power of the executive branch

Many actions of political disobedience are actions not so much against so-called “decisions of the majority” or legislatives decisions, but against actions or decisions of the executive (decree, …), so against decisions taken within a so-called democratic regime, but far from corresponding to democratic standards of decision-making. The problem is not that executive decisions should be democratically taken (Rousseau shows the difference between legislation that should be democratic and executive decisions that should not be taken democratically). It has more to do with the frontier between legislative acts and executive acts. Decrees often overstep their field of competence to the detriment of the legislative.

For example, in the German case of the “double track” decision, the contested decision was not a proper decision of the majority of representatives. The double track decision was a diplomatic decision, which consisted in the deployment of American medium-range rockets in Western Europe. After a resolution of support of the Bundestag, the United States began the deployment of Pershing II in West Germany. This double track decision was challenged before the constitutional court. The Court argued that it was only authorised to hear complaints directed against actions of the German government, and this decision was not one made by the German government.69 In the case at stake, the Bundestag solely supported the American decision but was not the decision-maker and therefore the complaint was unzulässig (inadmissible). A year later, in a similar decision after the Pershing II missiles had been deployed, the Court found that the executive was entitled to decide on deployment without the approval of Parliament.70

Liberal theory is satisfied with the formal democratic system and does not question further the democratic nature of a decision as long as it is taken by a recognised/institutionalised organ. The democratic origin of many decisions is nonetheless, as in the example mentioned above, highly questionable.

2.2The decision should be in the hand of the judges

How are we to determine whether the ‘firm’ and ‘sincere’ minority is right in its view that the measures adopted by the majority violate the sense of justice of the community as a whole? (Rostow, 1968: 53)

Rostow is wondering what authority is to protect the minority. Liberal theory answers that it should be the judiciary. Hence, the role of civil disobedience is to turn to the judiciary to ask it to establish the liberality of the decision of the openly political branches, the legislative and the executive. It is coherent with the filter model: the first filter is disappointing and therefore the second filter should be activated. Liberal theory understands civil disobedience as an instrument to interpellate the judiciary and to ask the judiciary for the proper answer. It views positively the fact that civil disobedience, by performing an illegal act, is putting the judiciary in the front row. The judiciary and/or constitutional justice is to solve the controversy the civil disobedients raised. The criticism of civil disobedience as being an antidemocratic instrument is here almost sound. Indeed, considered through this intellectual prism, civil disobedience is the pretension of a minority, the plaintiffs, to overcome the collective-majority decision. Another minority, the judges, could find in their favour.

Liberal theory has developed the idea of civil disobedience as a test case, that is to say as an infringement of the law to provoke a trial during which judicial review could pronounce a law unconstitutional. This implies that ordinary courts have the right to determine the unconstitutionality of a law and set it aside. In the USA or more commonly in European liberal democracies the constitutional court could declare the incriminated law unconstitutional. Dworkin considers acts of civil disobedience as a mean to test the liberal character of political regimes. He notes that the validity of the law can be doubted, it is not necessarily valid or non-valid (Dworkin, 1981: 208). He explains how the validity of a law depends on a permanently open-ended process of interpretation where courts play an active role. In the case of a test case, if some citizens believe that their interpretation of the law is the proper one, and until the higher institution (the Supreme Court) decides differently, they can act against the law. But,

[w]e cannot assume […] that the Constitution is always what the Supreme Court says it is. (Dworkin, 1981: 211)

Dworkin envisages the extreme case where the higher institution has already decided differently from these citizens’ contested interpretation, but these citizens still do not accept this interpretation. Indeed, because the Supreme Court can also overrule its own previous interpretation (Dworkin, 1981: 213), these citizens refuse to recognise the decision of the Supreme Court as an absolute. The test case is a kind of dialogue between the citizens and the courts. For Dworkin, such a dialogue must be translated into the language of rights, but the action involved in asserting rights in this model is assuredly political (Cohen and Arato, 1997: 582) even if the dialogue is not taking place between citizens and the “political” branches of government, but between plaintiffs and judges.

Conclusion of Section I

Historically, liberals have long been uneasy with granting the universal franchise. But once they realised that this democratic development was inevitable, they looked for ways of containing this democratic power through constitutionally guaranteed rights out of reach of politics and constitutional control (Parekh, 1992: 166). Therefore, constitutionalism is the tool of liberalism for limiting political power. Liberalism is more at ease with an aristocratic model than a democratic model of polity. There should be in the end an aristocracy of judges who interpret correctly, that is in conformity with liberal values, the rights that limit the political possibles.

The role of civil disobedience according to liberal theory, in accordance with the liberal theory of democracy, which is one of limited democracy, is to protect liberal values against the so-called democratic decision. The democratic decision in the liberal theory of democracy is solely understood as the result of the aggregative vote reaching a majority of the elected representatives. Civil disobedience has the role to protect individuals or minorities against this majority of elected representatives mostly by appealing to the community of judges, and mainly constitutional judges. In liberal theory, the decision of the constitutional court is not perceived as a political decision, understood as a decision in a context of undecidability, it is therefore the securing issue of the danger of politics. And it is not in flagrant contradiction with the idea of democracy: it is consistent with democracy if judges are solely conceived of as enforcing pre-existing rights (Dworkin, 1981: 85). Yet, this idea of a constitutional court being apolitical and solely applying pre-established rights is the evidence that liberal regimes always rely on a metaphysical basis.

IIThe extended role of political disobedience according to democratic theory: Promoting democracy

Democracy was once a word of the people, a critical word, a revolutionary word. It has been stolen by those who would rule over the people, to add legitimacy to their rule. It is time to take it back, to restore to it its critical and radical power. […]. Understood radically, it contains a promise yet to be fulfilled. (Lummis, 1996: 15)

The role of political disobedience is to democratise the polity. The problem is that one could think of disobedience as an act that occurs when democracy fails to function properly, that it is situated at or even outside of the limits of democracy. The point I defend here is that democracy in fact never functions properly. It is by definition ‘perfectable’, i.e. a process open to change and debate inside the polity (1). In that case, disobedience is not an extreme situation but a component of a polity that professes to be democratic, or rather, as democratic as possible. Political disobedience, I will argue here, can contribute to the ongoing democratisation of the polity (2).

1The intrinsic imperfection of democracy

[I]n a liberal State […] there can be no right to civil disobedience […]. One’s right to political activity is, by hypothesis adequately protected by the law.” (Raz, 2002: 273)

Joseph Raz represents an extreme case in which civil disobedience is excluded entirely because, at least “by hypothesis”, the model of the liberal State is constructed in such a way that it perfectly assures political participation. In a more measured liberal approach, Rawls takes into account the possibly imperfect character of the liberal State. Interestingly, Rawls acknowledges the possible imperfection once he reflects on civil disobedience. For him, civil disobedience represents an extreme case where the ideal model reaches or even breaches its boundaries.

In my work, the idea of a perfect democracy is not the starting point. The inherent imperfection of any democratic system is taken into account and posited as a prerequisite for thinking the polity. The imperfect character of democratic polities is the intellectual prerequisite democratic theory, which I want to defend in this work, is built upon.

What can be the role of political disobedience in the conception of an imperfect democracy? Cohen and Arato propose that it can initiate and innovate learning processes that contribute to institutional change (Cohen and Arato, 1997: 582). As Daniel Markovits suggests, accepting that a democratic polity has, by its own standards, inevitable deficits opens the door to political disobedience (Markovits, 2005: 1903). Consistent with the need for innovation, democracy regenerates itself in the room-for-play that only the non-institutionalised spaces and practices can offer. Actions of political disobedience contribute to this regenerating process. This potential for dissent to incite positive transformation has still not been sufficiently accounted for (Bleiker, 2000).

Political disobedience can be understood either as an exceptional practice that occurs when the democratic polity no longer works properly or as a normal practice in a polity that is by definition not sufficiently democratic. In her writings, Hannah Arendt is quite pessimistic about the state of democracy. Representative government, she wrote in the late 1960s, “is in a crisis today, partly because it has lost, in the course of time, all institutions that permitted the citizen’s actual participation” (Arendt, 1969: 89). This way of thinking implies that there was, in the past, a golden age of democracy. I believe, on the contrary, that there has never been a heyday of democracy that needs to be restored. The occasional shortcomings and failures are not so much the signs of a crisis of democracy but rather the inevitable and intrinsic attempts to implement democracy.

Every constitutional democracy that is sure of itself considers civil disobedience as a normalized – because necessary – component of its political culture. (Habermas, 1985: 99)

The position of Jürgen Habermas is interesting in this context because he considers civil disobedience as a ‘normal’ feature of a mature democracy. In 1983, at the time of the “NATO Double-Track Decision” he welcomed the actions of the disobedients and criticised vehemently the narrowness of the German establishment for being stuck in there rigid Hobbesian understanding of politics and legality, or what he called “authoritarian legalism” (Habermas, 1985: 106). Subsequently, Habermas, in his role as an engaged intellectual, accepts the constitutive failure of the democratic system, namely that “legality” does not completely merge with “legitimacy”. At the same time, and here lies the ambiguity of Habermas’ stance, in his role as a theoretician he develops an ideal “deliberative” model of democracy that leaves no place for civil disobedience.

Habermas’ model of “deliberative democracy” aims at establishing consensus of all participants in a debate. In other words, in a successful act of deliberation legality merges with legitimacy. If a consensus is reached there is no room for civil disobedience, as it would mean that every participant would be at once author and recipient of the law. In that case, legality and legitimacy would converge perfectly. As Lasse Thomassen has shown, the position of Habermas on civil disobedience exposes the ambiguity his work (Thomassen, 2007: 201). In his theoretical work, civil disobedience is not thinkable because of the congruency of legality and legitimacy. The question is whether Habermas accepts that the law is inherently imperfect, as he seems to imply in his role as political commentator, or if Habermas thinks that “constitutional democracy is imperfect in the present because of empirical obstacles” (Thomassen, 2007: 205). The cognitive and practical problems of law based on consensus, Habermas argues, should be solved through a “learning process” and “self-correction” (Habermas, 1985: 104). The model of deliberative democracy is “not yet achieved” (Thomassen, 2007: 206), still “incomplete” (Habermas, 1985: 104), which implies that it is to be implemented at some point in the future. “The constitutional state as a whole appears from this historical perspective not as a finished product” (Habermas, 1985: 104).

Thomassen considers that this historical progressive perspective proves that the Habermassian theory ascertains that the principles of constitutional democracy may be realised in the future. Yet contrary to Habermas, Thomassen clearly suggests “that the imperfectness of democracy is constitutive and we must therefore integrate this constitutive imperfectness into our conception of democracy” (Thomassen, 2007: 201). What emerges, he goes on explaining “is a different notion of civil disobedience and democracy inspired by the work of Jacques Derrida” (Thomassen, 2007: 201). We should therefore rather speak of a democracy à-venir (to come) in the sense developed by Derrida. The moment of realisation is continuously deferred, not only empirically but also theoretically.

Both Hannah Arendt and Jürgen Habermas write about political disobedience with a specific concern for democracy rather than a concern for rights, as was the case for authors like Rawls and Dworkin. Both tend to consider political disobedience as a way to further democratise the polity. But whereas Hannah Arendt evokes an exceptional context of crisis of democracy when acts of political disobedience increased, Habermas, in his role as political commentator considers political disobedience as a necessary and normal part of a “mature” democracy.

2Political disobedience helps democratise the polity

Democracy was born in transgressive acts, for the demos could not participate in power without shattering the class, status, and value systems by which it was excluded. (Wolin, 1994: 17)

Transgression is the means by which the demos makes itself political. For Wolin, the institutionalisation already marks the fading of democracy. As a consequence, democracy needs to be incessantly reconceived. Because of the tendency of all institutions to develop their own logic, sphere of influence and intervention (Rousseau, 2007: 320), the institutionalised democracy is inclined to reduce the sphere for collective action. In an institutionalised polity labelled democratic, collective action has to constantly fight to make itself heard. This might appear to be a contradiction but it is collective action, even outside of the institutionalised channels, that is constitutive of democracy for democracy can never be fully realised in the institutions that intend to concretise it.

Cohen and Arato argue that “[s]ocial movements are a normal, albeit extrainstitutional, dimension of political action” (Cohen and Arato, 1997: 565). This ‘normal’ quality of actions outside pre-established channels, like political disobedience, is completely overlooked by spontaneous objections against collective action. Usually it is the accepted view that the majority decision by representatives is the sole democratic practice which renders redundant or even undemocratic any alternative manifestation of contest. Such an argument has as a prerequisite that democracy is a defined set of institutions, already in place, that the regime is already satisfyingly democratic and that all democratic actions can solely take place within the institutionalised channels.

But democracy is not a petrified set of institutional procedures. Instead, it is a continuous process of formulating problems and taking decisions that become more and more democratic or, one should rather say, less and less undemocratic. A new understanding of the role of political disobedience opens up once we begin to understand democracy as an ongoing process with a necessarily imperfect character and devoid of a particular institutional frame.

[D]emocratic movements have typically sought to invent, establish, alter, or abolish the institutions of the State. (Lummis, 1996: 160)

Political disobedience can help with democratising the polity by (re)defining its actors (2.1), its channels of action (2.2), its themes (2.3), and its values (2.4).

2.1Who? Giving a voice to non-institutionalised actors

As Cohen and Arato underline, political disobedience raises the question of the degree of “representativeness”, inclusiveness and participation in political processes (Cohen and Arato, 1997: 568). Democracy, i.e. deliberation and decision, is supposed to include all members of the relevant political community (Smith, 2004: 354). But, one might ask, who actually constitutes the political community? The response to this question is not unequivocal but is open to debate. The definition of the demos is evolvable. Take for example the varying perceptions of who throughout the last two centuries has and has not belonged to the demos, the citizenry. Age, the amount of taxes paid, sex, colour of the skin, fixed housing, nationality, psychological conditions have been or still are exclusive factors for determining who belongs the demos.

Today, debates about enlarging the franchise mainly concern the case of non-national residents. Other debates include the proposition to enlarge it by or limiting the right to vote of certain age classes. For example, it is currently being debated whether the minimum legal voting age should be lowered to sixteen; or, whether there should be a maximum legal age. Who counts as a full “citizen” is always subject to change through the very process of democratisation. By challenging the existing definition of citizenry one could include or exclude certain actors.

Another example are contemporary French movements who fight in order to give a voice to marginalised groups who lack representation within the political system (Waters, 2003: 3). These groups are excluded from the political debate because their members often lack official documents and the material resources that would allow them social recognition, political representation and media visibility. These movements search for ways to help these disenfranchised groups to penetrate the political arena – and one of the methods employed is political disobedience. Amongst these groups one finds the sans papiers (people without official documents and permission to stay on French soil), the sans emplois (people without work) and the sans abri (people without a roof).71 The terms used draws on the historical reference of the sans culottes of the French Revolution.

2.2How? Inventing new methods of political actions

By pushing a particular claim disobedients create new instruments for acting and communicating in a democratic polity. Disobedience may hence initiate a learning process that can expand the range and forms of participation (Cohen and Arato, 1997: 567). Indeed workers’ strikes, sit-ins, boycotts or mass demonstrations are legal forms of collective action today that in earlier times used to be illegal. Hannah Arendt cites the whole body of labour legislation (collective bargaining, the right to organise and to strike) as examples of social actions that we tend to take for granted today but that in fact are the result of decades of actions of political disobedience. What is more is that these actions were often of a violent nature (Arendt, 1969: 74). Many practices that were illegal at a certain moment in time became legalised in the aftermath of politically disobedient actions. In this context one can hence conclude that political disobedience has helped expand democratisation (Cohen and Arato, 1997: 567).

Using a more contemporary example, some activists tend to undermine established discourses and social roles in order to creatively construct new political discourses (Hayes, 2006). Instead of having recourse to traditional methods of protest in which demands are expressed in a straightforward and serious manner, these groups introduce a measure of irony, playfulness and the carnivalesque. In France, for example, the dégonflés are groups who ‘attack’ four-wheel-drive vehicles, considered by them as oversized, useless, polluting and potentially dangerous in an urban environment, by covering them with mud or letting the air out of the tires. What they assail is not the material object itself; rather the dégonflés operate on the level of signification by reconstituting the non-urban vehicle to its ‘original’ state (the mud) as it only exists in the imaginary world of its advertised image. The owner hence finds his beloved vehicle ‘undamaged’; what has been damaged is the idealised representation or exhibition value. What adds to the humorous dimension is the term dégonflés itself which is a play of words meaning both ‘to deflate’ and ‘to be a coward’. By the same token, so-called déboulonneurs de pub are groups of activists who criticise the consumer society by altering advertising posters in the streets and in the metro with plays on words and humorous comments on the images (Dubuisson-Quellier and Barrier, 2007: 214).

2.3What? Putting new issues on the political agenda

Political disobedience helps to put new themes on the political agenda because the definition of what is political is evolving. Its function lies in helping to regenerate the political debate. Actions of disobedience happen because the system of filtering political demands, of putting them on the official political agenda, does not work properly.

Disobedients try to put issues on the political agenda that hitherto have been excluded from the debate (Markovits, 2005, Smith, 2004). Contrary to the ideal of a liberal polity, which tries to limit the sphere of the political, here the idea is to further expand the political sphere, or rather what should be politically discussed or decided upon. Political disobedience can be a practice that enriches the democratic debate and changes the definition of what is political, of what belongs to the public sphere (environment, sexual identity, sexual roles, etc.). Political disobedience helps define what is political. It may politicise a topic that previously was not considered to be a political issue.

In addition, political disobedience can have the role of re-introducing certain political debates which might have been of importance in the past. Political authorities and institutions – albeit often being the result of dynamic democratic processes – tend to resist change and hence often fail to respond to changed expectations on the part of the demos. New generations might want to debate and decide on a known issue again. Disobedience might counter this inertia of political authorities and help correct these democratic deficits by putting the issues back onto the political agenda for renewed deliberation (Markovits, 2005: 1928).

There may be a need to introduce new information into the debate that previously had not been taken into account. It was not known either because deep-seated assumptions or traditional ways of thinking precluded certain information from entering the discursive field or because technological progress has changed the given in the meantime. For example, in the case of biotechnologies or scientific progress at large, the constant evolution of the state of research72 implies a regular collective deliberation and even decisions, which political authorities are often reluctant to engage in for the political costs are quite high.

2.4Defining and interpreting the values of the polity

Democratic theory considers that the role of political disobedience is to help define the values of the polity. Civil disobedience is a source for creating and interpreting rights for, according to democratic theory, rights are created and interpreted in the course of a political battle (2.1). Moreover, in a polity, civil disobedience can play the role of the watchdog of the institutions’ decisions and policies in an analogy with constitutional justice, the institution advocated by liberal theory (2.2).

2.4.1Civil disobedience helps create or interpret rights

In democratic theory, which I tried to develop in the present work, civil disobedience plays a role in defining the values of the polity. This stands in opposition to liberal theory which regards civil disobedience as a practice for the defence of pre-given liberal values. From the point of view of democratic theory, there are two possible ways disobedience can contribute to the definition of values. First, a value has not yet been proclaimed and there exists a perceived social need for legally or constitutionally recognising this value. In this context disobedience renders visible this need. Secondly, the value may have already been juridically proclaimed (in a constitution for example), nonetheless there exists or emerges a need to interpret or re-interpret an existing right. Civil disobedience can call attention to an inadequate interpretation retained by the polity and subsequently help (re)interpreting these rights.

Members of a polity who disobey do not directly impose their demands onto the polity as a whole. What they can do is raise a debate and offer their points of view. The decision to adopt the propositions put forward by the disobedient remains in the hands of the polity.

2.4.2Political disobedience as a democratic “constitutional organ”

Markovits has recently argued that political disobedience functions like judicial review (Markovits, 2005: 1929). He writes:

[l]ike political disobedience, judicial review involves a group of people who seemingly enjoy no democratic legitimacy—certainly no democratic legitimacy to impose their preferences on citizens generally—but who nevertheless thwart the policies of democratic branches of government. In the one case, self-appointed protesters disobey democratically enacted laws; in the other, unelected and unaccountable judges strike them down. Indeed, the tension between judicial review and democracy is even greater than that between political disobedience and democracy. Judicial review, after all, invalidates democratic laws, whereas political disobedience merely defies them. (Markovits, 2005: 1929)

In a move similar to Markovits, I would like to argue that political disobedience is a kind of “popular constitutionalism” (Kramer, 2004) that can be considered to be more democratic than court constitutionalism. Political disobedience can be understood as the democratic constitutional control of the citizens whereas constitutional justice is the review by an elite of judges.

Liberal theory and democratic theory differ with respect to the role they confer to constitutional review. Constitutional control in the liberal sense aims at securing that political decisions respect liberal values. Moreover, this constitutional control is the task of constitutional judges. By contrast, if democratic theory is to imagine a form of constitutional control its function would be to compensate for the fact that the decision has been taken in an insufficiently democratic manner. Democratic theory defends that constitutional control should not rest in the hands of the constitutional judges but rather in the hands of a democratic institution. This institution according to democratic theory could be political disobedience. Actually, Rawls has written that “[t]he final court of appeal is not the court, nor the executive, nor the legislative, but the electorate as a whole. The civilly disobedient appeal in a special way to this body” (Rawls, 1971: 390). Interestingly, this is the only moment in Rawls’ text in which the democratic ideal is truly defended.

The great difference between political disobedience as a popular constitutional institution and constitutional judges is that the latter have far more power than the disobedients. It is the judges who pronounce enforceable verdicts and who are capable of invalidating laws. Disobedients, by contrast, can only defy them, politicise the matter and try to ignite political debates in order to bring about a new decision. Unlike constitutional judges, they do not have the last word. Disobedients offer one possible political option among others and have no real coercive power to implement their claim. At best they can rely on persuasion.

Conclusion of Section II

The reflection on the role of political disobedience is central to democratic theory. Democracy is always in the state of becoming, devoid of both origin and destination. It is hence this ineradicable imperfection of democracy that incites democratic theory to identify the practice of political disobedience as a site where the meaning of democracy crystallises. Democratic theory explains that actions of political disobedience have not only helped to create democratic institutions as they exist today, but also its methods of action, the definition of who constitutes the people, the content of political debates, and the values of the polity.

Conclusion of Chapter V

[H]istorically, civil disobedience has been the motor to the creation and expansion of both rights and democratization. (Cohen and Arato, 1997: 567)

Liberal theory considers the role of disobedience to be limited to the defence of liberal values. It fails to see the broad role political disobedience has played and plays in a polity. It does not see for example that the institutional infrastructure of present-day polities, like the liberal one they sustain, is often the result of previously illegal actions. Liberal theorists tend to forget the part played by non-institutionalised and even illegal political actions in establishing the existing modern polities they now actively defend. The creative impulse is often a bottom-up process. The citizens grasp themselves as a collective entity. They create rather than accept what is given from above by, for example, enlightened scholars or well-meaning legislators. Democratic theory, by taking as a priori the non-finished character of democracy, is looking at improvements that have not been handed down as a gift from established authorities. Democracy is first and foremost a practice of self-actualisation propelled by the imagination of the people itself.



62Rawls and Bedau defend the same definition of civil disobedience (Chapter I); they depart on justification (Chapter IV) and now on the role.

63In the expression a ‘theory of democracy’, the adjective is still to be added: it can be liberal, socialist … Indeed, a theory of democracy can have different normative standpoints: it can be a liberal theory of democracy, a socialist theory of democracy, a republican theory of democracy, a Christian theory of democracy or in a more provocative but nonetheless defendable move, a Muslim theory of democracy. In each case, democracy is conceptualised in order to promote the set of values of the “ism” that surrounds it (liberalism, socialism, republicanism …). The goal is rather to end up with a liberal polity, a socialist polity, a Christian polity etc. … rather than with a democratic polity indeterminate in terms of values. It is a normatively charged approach.

64The Supreme Court’s decision Marbury versus Madison from 1803 instituted constitutional review.

65The change was immediate with the adoption of new constitutions by the defeated nations (Germany and Italy) and later in newly liberal democratic countries like Spain and Portugal. In countries like France and United Kingdom, the process is slowly imposing itself. In United Kingdom, since 1998, judges are to interpret legislation in a way compatible with the European Convention on Human Rights.

66The question of war also being a means to make money is not to be debated in the context of this work.

67“Negative” rights accounted for approximately 85 percent to 90 percent of all bill of rights cases heard by national high courts in all three countries, as compared with the approximately 10 percent to 15 percent of positive rights and collective rights litigation. Second, the success rate of civil liberties and negative rights claims has ranged between 38 percent and 44 percent, whereas the success rate of positive rights and collective rights claims has ranged between 17 percent to 22 percent across all three countries (Hirschl, 2000: 1073).

68“[T]he first African Americans entered Congress in 1870. There were fewer than 10 Members until the 91st Congress (1969-1971).” (Amer, 2008: 4)

69BVerfGE 66, 39 (1983).

70BVerfGE 68, 1 (1984).

71For example, the movement of the sans papiers seeks to mediatise their demands by occupying iconic places like the Eglise Saint Bernard in Paris in 1996, later evacuated by the police. In 2006, the Reseau Education sans frontiere actively helped to hide the children of illegal migrants who were to be deported in order to complicate or render these deportations impossible. In the case of the sans emploi, groups have acted disobediently by occupying job centres. And regarding the sans abri, groups like Droit au logement or Les enfants de Don Quichotte have regularly occupied empty buildings and organised illegal encampments by erecting tents on public places in strategic locations.

72See the case of the culture of genetically modified organisms, which led to much political disobedience to force the political treatment of the matter.


Conclusion

In this work, I have embarked on a study of political disobedience, the political act contravening the legal order of the polity for the sake of improving this polity. My idea was, and this might appear paradoxical, that acting in ways that violate existing laws and policies could in fact serve the purpose of democratising a polity. By introducing the term civic disobedience, an expression used by certain French disobedients, I wanted to tackle this paradox. In the context of the idiosyncrasies of France’s political and institutional culture, the term civic marks a difference with the term civil in debates on disobedience. My present work wants to make a contribution to the debate on the role of disobedience by elaborating on this difference. The crux of my argument is that civic disobedience, by promoting political action, is a democratic action while civil disobedience, by defending rights against the State, is a liberal action. The difference between civic disobedience and civil disobedience is therefore not so much one of “nature”, but mainly the difference resides in the formulation of the claim. Civil disobedience is more likely to be performed (or rather formulated) in a liberal polity, and civic disobedience is more likely to take place (or rather to be formulated) in a democratic polity i.e. where politics is informed by the idea of common good.

By juxtaposing the terms civil and civic disobedience, which during the course of my work revealed themselves as two different formulations of a political claim rather than as two different actions, I intended to develop what I call a democratic theory of political disobedience. It was thought of as an alternative to existing works on the subject that for the most part adopt a liberal perspective. While liberal theory tends to foreground aspects of justification of actions of disobedience, democratic theory is concerned with the role disobedience plays within a polity. A theory based on the premises of democracy can at best be descriptive, critical, and provocative; yet what such a theory cannot do is to prescribe neither the methods nor the contents of democracy. Democratic theory has no pretension of this sort, for the decision (and not the solution) of what democracy is, its values and its institutional form, is the result of politics.

In this work, I have often referred to examples of political disobedience in three countries, the United States, Germany and France. Without trying to proclaim norms and behaviours that can be attributed to inherent cultural traits, I still want to suggest that cultural and linguistic differences can ultimately become reflected in political thought. The unassailable gap that separates civil from civique is only one example. As Jan-Werner Müller has stressed, understanding the formulations of political claims is always tied to a national context and hence requires cultural and historical contextualisation (Müller, 2003: 2). For example, civil disobedience cannot be dissociated from the fact that it grew out of the political culture and institutional framework of the American polity. By the same token, civic disobedience is mostly a French practice in accordance with French political culture and the institutional framework. The Anglo-American and the German political cultures have a proclivity to amalgamate liberalism and democracy while the French political culture tends to define democracy in opposition to liberalism. The French idea of democracy implies the limitation of society by the State contrary to the liberal limitation of the State by society (Rancière, 2005: 72). This cultural particularity has even prompted some critics to conclude that liberalism is perceived in France as “the enemy of national identity” (Audard, 2002: 219).

Despite all its inevitable shortcomings, the intention of this work is not only to make a contribution to the specific field of research on political disobedience, but, ideally, to help revitalise a general debate on the state of politics and democracy. Political disobedience can therefore also be regarded as a pretext for shifting the debate to subjects like collective political action.

For example, if we are to envisage a political Europe that is democratic, involving countries with different historical experiences and political understandings, it is a necessary step to reflect on one’s own comprehension of democracy, its limits and its potentials. Establishing comparative perspectives will not only prevent a competition of different ideas and systems producing a ‘winner’ in the end, but incite a productive cross-pollination. Especially in regard to a political Europe ‘in the making’, such a shift in perspective seems both adequate and necessary.

In this context political disobedience is not simply one possible subject amongst others. A discussion on political disobedience can function like a litmus test for democracy, or should one rather say, for the different manifestations of democracy because it renders visible its limits and potentials. Regarding the limits, political disobedience can point out the shortcomings, and regarding the potentials, political disobedience, as we have seen, can introduce new methods of action, new themes, new actors and new values.
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